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83  I.D.  574  (1976). 

Alakayak,  Macauley,  Heirs  of,  23  IBLA  170  (1975); 
vacated,  (On  Recon.),  62  IBLA  90  (1982). 
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Act,  Secretarial  Order  No.  3016  (Dec.  14,  1977), 
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Applicability  of  Montana  Tax  to  Oil  & Gas  Leases 
of  Ft.  Peck  Lands — Opinion  of  Ass't  Secretary 
(Oct.  27,  1966);  superseded  to  the  extent 
inconsistent , Solicitor's  Opinion — Tax  Status 
of  the  Production  of  Oil  & Gas  from  Leases 
of  the  Fort  Peck  Tribal  Lands  Under  the  1938 
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vacated  in  part,  71  IBLA  160  (1983). 
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60  IBLA  29  (1981). 
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Chesebrough,  Samuel  A.,  49  IBLA  249  (1980);  over- 
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Clipper  Mining  Co. , The  _v.  The  Eli  Mining  & Land 
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74  IBLA  173  (1983). 

Cupper,  Jerry,  45  IBLA  215  (1980);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al. , 

60  IBLA  29  (1981). 


Davidson,  Robert  A.,  13  IBLA  368  (1973);  overruled 
to  extent  inconsistent,  J.  Burton  Tuttle, 

49  IBLA  278,  87  I.D.  350  (1980). 

Debord,  Wayne  E. , 50  IBLA  216,  87  I.D.  465  (1980); 
modified,  54  IBLA  61  (1981). 


Eakon,  Hilma,  22  IBLA  41  (1975);  vacated,  (On 
Recon.),  64  IBLA  97  (1982). 

Eastern  Associated  Coal  Corp. , 3 IBMA  331,  81  I.D. 
567,  1974-1975  OSHD  par.  18,706  (1974);  over- 
ruled in  part,  Alabama  By-Products  Corp.  (On 
Recon.),  7 IBMA  85,  83  I.D.  574  (1976);  over- 
ruled in  part,  Zeigler  Coal  Co.,  7 IBMA  280, 

84  I.D.  127  (1977). 

Eastern  Associated  Coal  Corp.,  5 IBMA  185,  82  I.D. 
506,  1975-1976  OSHD  par.  20,041  (1975);  set 
aside  in  part,  (On  Recon.),  7 IBMA  14,  83  I.D. 

425  (1976). 

Eckels,  Richard  W. , 62  IBLA  1 (1982);  modified, 

(On  Recon.),  65  IBLA  76  (1982). 

Eklutna,  Appeal  of,  1 ANCAB  190,  83  I.D.  619  (1976); 
modified,  Solicitor's  Opinion — Valid  Existing 
Rights  Under  the  Alaska  Native  Claims  Settlement 
Act,  Secretarial  Order  No.  3016  (Dec.  14,  1977), 

85  I.D.  1 (1978). 

Energy  Partners,  21  IBLA  352  (1975);  distinguished. 
Chevron  Oil  Co.,  32  IBLA  275  (1977). 

Engelhardt , Daniel  A.,  61  IBLA  65  (1981);  set  aside, 
(On  Recon.),  62  IBLA  93,  89  I.D.  82  (1982). 


Esplin,  Lee  J. , 56  I.D.  325' (1938);  overruled  to 
extent  it  applies  to  1926  Executive  Order  to 
artificially  developed  water  sources  on  the 
public  lands,  Solicitor's  Opinion,  M-36914, 

86  I.D.  553  (1979) — Federal  Water  Rights  of  the 
National  Park  Service,  Fish  & Wildlife  Service, 
Bureau  of  Reclamation  & the  Bureau  of  Land 
Management. 


Federal-American  Partners,  37  IBLA  330  (1978); 
overruled  to  extent  inconsistent,  Zula  C. 
Brinkerhoff,  75  IBLA  179  (1983). 

Freeman  _v*  Summers,  52  L.D.  201  (1927);  over- 
ruled, U.S.  \j.  Winegar,  16  IBLA  112,  81  I.D. 

370  (1974);  reinstated,  U.S.  v.  Bohme,  51  IBLA 
97,  87  I.D.  535  (1980). 

Freeman  Coal  Mining  Co.,  3 IBMA  434,  81  I.D.  723, 
1974-1975  OSHD  par.  19,177  (1974);  overruled  in 
part,  Zeigler  Coal  Co.,  7 IBMA  280,  84  I.D.  127 
(1977). 

Fults,  Bill,  61  I.D.  437  (1905);  overruled,  69  I.D. 
181  (1962). 


Garrett,  Fred  M. , 66  IBLA  49  (1982);  overruled  to 
extent  inconsistent,  Pandora  Petroleum  Co., 

74  IBLA  173  (1983). 

General  Electric  Co.,  55  IBLA  185  (1981);  overruled 
to  extent  inconsistent,  56  IBLA  327  (1981). 

Gifford,  Samuel  Lee,  53  IBLA  23  (1981);  modified 
insofar  as  it  set  aside  & remanded  in  part  an 
Indian  allotment  application,  (On  Recon.), 

55  IBLA  1 (1981). 

Glassford,  A.  W. , et  al. , 56  I.D.  88  (1937);  over- 
ruled to  extent  inconsistent,  Emily  K.  Connell, 
A-29176,  70  I.D.  159  (1963). 

Gosuk,  Jack,  22  IBLA  392  (1975);  vacated,  (On  Recon.), 
54  IBLA  306  (1981). 

Gray,  Eleanor  A.,  et  al. , A-28710  (May  18,  1962); 
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Hagood,  L.  N. , et  al. , 65  I.D.  405  (1958);  over- 
ruled, Beard  Oil  Co.,  77  I.D.  166  (1970). 

Hanlon,  Christina  Lavern,  23  IBLA  36  (1975); 
vacated,  Andrew  Gordon  McKinley  (On  Recon.), 

61  IBLA  282  (1982). 

Hays,  Alice,  36  IBLA  313  (1978);  distinguished, 
Curtis  Wheeler,  62  IBLA  384  (1982). 

Holbeck,  Halvor  F. , A-30376  (Dec.  2,  1965);  over- 
ruled, 79  I.D.  416  (1972). 

Hunt,  Emily  B. , 23  IBLA  205  (1976);  vacated,  (On 
Recon.),  64  IBLA  304  (1982). 


Idaho  Dept,  of  Water  Resources,  32  IBLA  89  (1977); 
vacated,  (On  Recon.),  49  IBLA  221  (1980). 
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Jaycox,  Myrtle,  22  IBLA  324  (1975);  vacated,  (On 
Recon.),  64  IBLA  97  (1982). 

Johansen,  Daniel,  23  IBLA  292  (1976);  vacated, 
(On  Recon.),  54  IBLA  295  (1981). 


Keating  Gold  Mining  Co.,  Montana  Power  Co.  (Trans- 
feree) 52  L.D.  671  (1929);  overruled  in  part, 
Arizona  Public  Service  Co.,  5 IBLA  137,  79  I.D. 

67  (1972). 

Keller,  Herman  A.,  14  IBLA  188,  81  I.D.  26  (1974); 
distinguished,  Robert  E.  Belknap,  55  IBLA  200 
(1981). 

Kenyon,  Stephen,  et  al. , 51  IBLA  368  (1980); 

vacated  in  part,  (On  Recon.),  65  IBLA  44  (1982). 
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Kerr-McGee  Nuclear  Corp.  et^  al. , 41  IBLA  197  (1979); 
rev'd,  (On  Recon.),  43  IBLA  348  (1979). 
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(On  Recon.),  61  IBLA  216  (1982). 

Konukpeok,  Nora  E. , 23  IBLA  86  (1975);  vacated, 

(On  Recon.),  60  IBLA  394  (1981). 
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IBCA-1511-9-81,  90  I.D.  322  (1983);  vacated  & 
appeal  dismissed,  (On  Recon.),  IBCA-1511-9-81, 

90  I.D.  491  (1983). 

Land  Classification  State  of  California,  A-31022 
(Aug.  14,  1968  & Jan.  23,  1969);  overruled  to 
extent  inconsistent,  A-31022  (Oct.  14,  1969), 
as  amended  (Oct.  27,  1969). 

Layne  & Bowler  Export  Corp.,  IBCA-245,  68  I.D. 

33  (1961);  overruled  insofar  as  it  conflicts, 
Schweigert,  Inc.  y_.  U.S.,  Ct.  Cl.  No.  26-66 
(Dec.  15,  1967),  & Galland-Henning  Manufac- 
turing Co.,  IBCA-5 34-12-6 5 (Mar.  29,  1968). 

Liability  of  Indian  Tribes  for  State  Taxes  Imposed 
on  Royalty  Received  from  Oil  & Gas  Leases, 

58  I.D.  535  (1943);  superseded  to  extent  incon- 
sistent, Solicitor's  Opinion — Tax  Status  of  the 
Production  of  Oil  & Gas  from  Leases  of  the 
Ft.  Peck  Tribal  Lands  Under  the  1938  Mineral 
Leasing  Act,  M-36896,  84  I.D.  905  (1977). 

Lindgren,  Sarah  F.,  23  IBLA  174  (1975);  vacated, 

(On  Recon.),  54  IBLA  181  (1981). 

Liss , Merwin  E. , 67  I.D.  385  (1960);  overruled, 
Arthur  E.  Meinhart,  11  IBLA  139,  80  I.D.  395 
(1973). 

Luke,  Louise,  22  IBLA  388  (1975);  vacated,  (On 
Recon.),  60  IBLA  399  (1981). 

Luse,  Jeanette  L. , et  al. , 61  I.D.  103  (1953);  dis- 
tinguished, Richfield  Oil  Corp.,  71  I.D.  243 
(1964). 


Lynn,  Robert  G. , 70  IBLA  141  (1983);  vacated, 

(On  Recon.),  73  IBLA  288  (1983). 

Lytle,  Frank  C. , III,  69  IBLA  210  (1982);  over- 
ruled to  extent  inconsistent,  L.  Lee  Horschman, 
74  IBLA  360  (1983). 


Manzonie,  John  & Adellie,  I.G.D.  615;  distinguished, 
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Martin,  Wilbur 7 Sr.,  A-25862  (May  31,  1950);  over- 
ruled to  extent  inconsistent,  U.S.  v.  Flynn, 

53  IBLA  208,  88  I.D.  373  (1981). 

Mead,  Robert  E.,  61  I.D.  Ill  (1955);  overruled, 
Jones-O'Brien,  Inc.,  85  I.D.  89  (1978). 
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Mertz,  Dennis  J.,  43  IBLA  302  (1979);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al. , 

60  IBLA  29  (1981). 

Mezey,  Cliff,  50  IBLA  157  (1980);  vacated,  (On  Recon.), 
66  IBLA  178  (1982). 
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ing denied  (June  20,  1946);  overruled  to  extent 
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Miller,  Duncan,  A-29760  (Sept.  18,  1963);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  A-30742  (Dec.  2,  1966);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  A-30722  (Apr.  14,  1967);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  6 IBLA  283  (1972);  overruled  to  the 
extent  inconsistent,  Jones-O'Brien,  Inc.,  85  I.D. 

89  (1978). 

Mlnnier,  Willene,  45  IBLA  1 (1980);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al. , 

60  IBLA  29  (1981). 

Mobil  Oil  Corp.,  35  IBLA  375,  85  I.D.  225  (1978); 
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(1983). 

Morgan,  Henry  S. , et  al. , 65  I.D.  369  (1958);  over- 
ruled to  extent  inconsistent,  71  I.D.  22  (1964). 

Moses,  Beulah,  21  IBLA  157  (1975);  vacated  (On 
Recon.),  60  IBLA  252  (1981). 

Mountain  Fuel  Supply  Co.,  A-31053  (Dec.  19,  1969); 
overruled,  6 IBLA  216,  79  I.D.  416  (1972). 
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National  Livestock  Co.  et  al.,  I.G.D.  55  (1938); 
overruled,  U.S.  v.  Charles  Maher  et  al. , 

5 IBLA  209,  79  I.D.  109  (1972). 

Naughton,  Harold  J. , 3 IBLA  237,  78  I.D.  300  (1971); 
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(On  Recon.),  50  IBLA  367  (1980). 
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ruled to  extent  inconsistent,  U.S.  Fish  & 
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M-36756  (Oct.  8,  1968) — Jurisdiction  of  Lands 
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Opinion  of  Deputy  Ass't  Secretary  (Dec.  2,  1966), 
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329,  81  I.D.  457  (1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  C 74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  & Pasco,  Inc,  v. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Vincent  E.  McKelvey,  Dir,  of  Geological  Survey, 

& C.  J.  Curtis,  Area  O&G  Super.,  Geological  Sur- 
vey, Civil  No.  C74-181,  D.  Wyo. 

For  above  cases: 

Actions  consolidated;  judgment  for  Plaintiff, 

407  F.  Supp.  1301  (1975);  aff'd,  556  F.2d 
982  (10th  Cir.  1977). 


Estate  of  Albert  Attocknie,  IA-1442  (Feb.  7,  1966) 

Willis  Attocknie  v.  Stewart  L.  Udall,  Civil 
No.  1646-66.  Dismissed  with  prejudice, 

261  F.  Supp.  876  (1966);  rev'd,  390  F.2d  686 
(10th  Cir.  1968);  cert,  denied,  393  U.S.  833 
(1968). 


Harold  Babcock  et  al.,  A-30301  (June  16,  1965) 

James  Babcock  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  1-66-87,  S.D.  Idaho.  Judgment  for 
defendant,  June  24,  1969;  no  appeal. 


J.  C.  Babcock,  J.  G.  Shipp,  25  IBLA  316  (1976); 
reconsideration  denied,  Aug.  12,  1976 

J.  C.  Babcock  & L.  G.  Shipp  v.  The  Secretary 
of  the  Interior,  Civil  No.  C-77-15,  E.D.  Wash. 
Judgment  for  defendant  aff'd,  Aug.  31,  1979. 


Badger  Coal  Co.,  2 IBSMA  117  (1980) 

Badger  Coal  Co.  v.  Cecil  D.  Andrus,  Civil 
No.  80-0333-E,  N.D.  W.  Va.  Suit  pending. 


Judicial  Review 

Badger  Coal  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement , 2 IBSMA  95 
(1980) 

Badger  Coal  Co.  v.  Cecil  D.  Andrus  et  al,, 
Civil  No.  80-0094-C,  N.D.  W.  Va.  Dismissed, 
Oct.  14,  1980. 


David  C.  Bagley  et  al.,  A-30138  (Dec.  29,  1964) 

David  C.  Bagley  et  al.  v.  Stewart  L.  Udall 
et  al . , Civil  No.  109-65,  D.  Utah.  Judgment 
for  plaintiff,  June  13,  1966;  decree  of  dist. 
ct.  vacated,  case  remanded  to  be  dismissed  as 
moot,  Jan.  20,  1967,  10th  Cir.;  dismissed, 
Apr.  24,  1967. 


Helen  S.  Bailey  & C.  Burglin,  11  IBLA  51  (1973) 
See  William  D.  Sexton  et  al. 


R.  C.  Bailey  et  al.,  7 IBLA  266  (1972);  R.  C. 
Bailey  & C.  Burglin,  10  IBLA  281  (19731 
See  William  D.  Sexton  et  al. 


Robert  V.  Bailey  et  al.,  12  IBLA  253  (1973) 

Max  L.  Krueger  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  74-1256. 
Dismissed,  Jan.  28,  1975;  no  appeal. 


Leslie  N.  Baker  et  al«,  A-28454  (Oct.  26,  1960); 

On  Reconsideration  Autrice  C.  Copeland,  69  I.D. 

1 (1962) 

Autrice  Copeland  Freeman  v.  Stewart  L.  Udall, 
Civil  No.  1578,  D.  Ariz.  Judgment  for  defen- 
dant, Sept.  3,  1963  (opinion);  aff'd,  336  F.2d 
706  (9th  Cir.  1964);  no  petition. 


Phil  Baker  v.  The  North  American  Coal  Co.,  8 IBMA 
164,  84  I.D.  877  (1977) 

Phil  Baker  v.  Dept,  of  the  Interior, 

No.  77-1973,  U.S.  Ct.  of  Appeals,  D.  C.  Cir.; 
aff'd  in  part  & rev'd  in  part , Nov.  29,  1978. 


H.  E.  Baldwin  & John  R.  Keeling,  3 IBLA  71  (1971) 

H.  E.  Baldwin  & John  R.  Keeling  v.  Rogers  C.  B. 
Morton  et  al..  Civil  No.  72-438  PHX  CAM, 

D.  Ariz,  Dismissed,  May  29,  1974;  appeal  dis- 
missed, Jan.  16,  1976. 

Ball  Brothers  Sheep  Co.  et  al.,  2 IBLA  166  (1971) 

Ball  Brothers  Sheep  Co.  v.  Rogers  C.  B.  Morton, 
Civil  No.  1-72-35,  D.  Idaho.  Dismissed,  Oct.  12, 
1973;  no  appeal. 

Ballard  E.  Spencer  Trust,  Inc.,  18  IBLA  25  (1974) 

Ballard  E.  Spencer  Trust,  Inc,  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  75-060,  D.N.M.  Judgment  for  defen- 
dant, Aug.  19,  1975;  aff'd,  544  F.2d  1067 
(10th  Cir.  1976). 
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Estate  of  Myron  Bangs,  Jr. , IA-1327  (Feb.  7,  1966) 

Helen  Pratt  Matin  et  al.  v.  Johnson , Supt . , 
Osage  Indian  Agency  & Udall,  Civil  No.  6444, 
N.D.  Okla.  Sustained,  June  2,  1967;  dis- 
missed, June  25,  1970. 


Max  Barash,  The  Texas  Co.,  63  I.D.  51  (1956) 

Max  Barash  v.  Douglas  McKay,  Civil  No.  939-56. 
Judgment  for  defendant,  June  13,  1957;  rev'd 
& remanded,  256  F.2d  714  (1958);  judgment  for 
plaintiff,  Dec.  18,  1958.  Supp.  dec.,  66  I.D. 
11  (1959);  no  petition. 


Barnard-Curtiss  Co.,  64  I.D.  312  (1957); 

65  I.D.  49  (1958) 

Barnard-Curtiss  Co.  v.  U.S. , Ct.  Cl.  No.  491- 
59.  Judgment  for  plaintiff,  301  F.2d  909 
(1962). 


Pearl  C.  Barnett,  52  IBLA  273  (1981) 

Pearl  C.  Barnett  v.  James  G.  Watt,  Secretary 
of  the  Interior,  Bureau  of  Land  Management, 
Civil  No.  81-0322-S( I) , S.D.  Cal.  Suit 
pending . 


R.  M.  Barton,  4 IBLA  229  (1972);  5 IBLA  1 (1972); 
7 IBLA  68  (1972) 


R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al. 

Civil 

No.  9322, 

D.N.M. 

R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al. 

Civil 

No.  9415, 

D.N.M. 

R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al. 

Civil 

No.  9692, 

D.N.M. 

For  above  cases : 

Dismissed  with  prejudice,  Dec.  20,  1972;  no 
appeal. 


Bass  Enterprises  Production  Co.,  48  IBLA  11  (1980) 

Bass  Enterprises  Production  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  Civ  80-431  C,  D.N.M.  Judgment  for 
defendant,  June  29,  1982. 


Eugenia  Bate,  69  I.D.  230  (1962) 

Katherine  S.  Foster  & Brook  H.  Duncan  II  v. 
Stewart  L.  Udall,  Civil  No.  5258,  D.N.M. 
Judgment  for  defendant,  Jan.  8,  1964;  rev'd, 
335  F.2d  828  (10th  Cir.  1964);  no  petition. 


Battle  Mountain  Co.,  A-29146  (Jan.  31,  1963) 

Battle  Mountain  Co.  v.  Stewart  L.  Udall,  Civil 
No.  64-29,  D.  Or.  Per  curiam  dec.,  225  F.  Supp. 
382  (1966);  rev'd,  385  F.2d  90  (9th  Cir.  1967); 
cert,  denied,  390  U.S.  957  (1968). 


Bay  Construction  Co.  et  al.,  IBCA-77  (Nov.  30,  1960) 


Bay  Construction  Co.  et  al.  v.  U. S. , Ct.  Cl. 
No.  302-60.  Dismissed  with  prejudice. 


Robert  L.  Beery  et  al.,  25  IBLA  287,  83  I.D.  249 
(1976) 

J.  A.  Steele  et  al.  v.  Thomas  S . Kleppe , in  his 
capacity  as  Secretary  of  the  Interior,  & U.S., 
Civil  No.  C76-1840,  N.D.  Cal.  Aff 'd,  June  27, 
1978;  no  appeal. 


Robert  E.  Belknap  et  al.,  55  IBLA  200  (1981) 

Robert  E.  Belknap  III  & Thomas  H.  Belknap,  as 
Trustees,  & Fred  L.  Engle,  d/b/a  Resource  Ser- 
vice Co.  v.  James  G.  Watt  et  al.,  Civil  No.  C81- 
0267,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & Larry  R.  Glasnapp  v.  James  G. 
Watt  et  al. , Civil  No.  C81-0266,  D.  Wyo.  Suit 
pending. 

Jack  J.  Bender,  54  IBLA  375,  88  I.D.  550  (1981) 

Jack  J.  Bender  v.  James  G.  Watt,  Secretary  of 
the  Interior,  et  al.,  Civil  No.  CIV  81-0682 JB, 
D.N.M.  Suit  pending. 


Admin.  Appeal  of  Benson-Mont in-Greer  Drilling  Corp.  v. 
Acting  Area  Dir.,  Albuquerque  Area  Office,  Bureau  of 
Indian  Affairs,  7 IBIA  67  (1978) 

Benson-Montin-Greer  Drilling  Corp.  v.  Cecil 
Andrus,  Individ.  & as  Secretary  of  the  Interior, 
The  Board  of  Indian  Appeals  & the  Acting  Area  Dir, 
of  the  Bureau  of  Indian  Affairs,  Albuquerque  Area 
Office,  Civil  No.  CIV  78-468-B,  D.N.M.  Dismiss 
without  prejudice,  June  30,  1981;  no  appeal. 


Estate  of  Julius  Benter , 1 IBIA  24  (1970); 

(Supp.) , 1 IBIA  59  (1971) 

George  B.  Brazie,  Individ.  & as  the  Executor  of 
the  Last  Will  & Testament  of  Julius  Benter, 
Deceased  v.  Rogers  C.  B.  Morton,  Civil  No.  S- 
2360,  E.D.  Cal.  Stipulated  dismissal  with  preju- 
dice. 


Sam  Bergesen,  62  I.D.  295  (1955);  reconsideration 
denied,  IBCA-11  (Dec.  19,  1955) 

Sam  Bergesen  v.  U.S. , Civil  No.  2044,  D.  Wash. 
Complaint  dismissed  Mar.  11,  1958;  no  appeal. 


Diane  M.  Berndt  et  al.,  62  IBLA  288  (1982) 

Richard  W,  Meyers  & Diane  M.  Berndt  v.  James 
Watt,  Secretary  of  the  Interior,  et  al..  Civil 
No.  C82-0167,  D.  Wyo.  Suit  pending. 


Big  Delta  Minerals,  Inc.  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement  (OSM) 
(Respondent),  2 IBSMA  32  (1980) 

Big  Delta  Minerals,  Inc,  v.  Cecil  D.  Andrus , 
Civil  No.  C-80-0041-0,  W.D.  Ky.  Suit  pending. 
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Estate  of  William  Bigheart , Jr.,  LA-T-21  (Aug.  8, 
1969),  IA-T-21  (Supp.)  (Sept.  4,  1969) 

Velma  Rose  Bigheart , Surviving  Spouse  of 
William  Bigheart,  Jr.,  Deceased  Unallotted 
Osage  Indian  v.  John  Pappan,  Supt. , Osage 
Indian  Agency,  et  al«.  Civil  No.  69-C-303, 

D.  Okla.  Order  to  Stay  Proceedings  issued 
May  15,  1970;  amendment  to  complaint  filed 
Dec.  17,  1971;  judgment  for  defendant, 

July  31,  1972;  reconsideration  denied, 

Aug.  23,  1972;  aff’d,  482  F.2d  1066  (10th 
Cir.  1973);  cert,  denied,  416  U.S.  937  (1974); 
rehearing  denied,  417  U.S.  977  (1974). 


Bishop  Coal  Co.,  5 IBMA  231,  82  I.D.  553  (1975) 

William  Bennett,  Paul  F.  Goad  & United  Mine 
Workers  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  No.  75-2158,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Suit  pending. 


Estate  of  Anthony  Bitseedy,  5 IBIA  270  (1976) 

Ruby  Dawson,  Guardian  ad  litem  of  Anthony 
Bitseedy,  Jr.,  & Sara  Mingus  Bitseedy,  Mother 
of  Anthony  Bitseedy,  Jr.  v.  Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  Civil  No.  CIV-77- 
0237,  D.  Okla.  Judgment  for  defendant, 

Oct.  27,  1977;  no  appeal. 


Black  Fox  Mining  & Development  Corp. , 2 IBSMA  110, 
87  I.D.  207  (1980) 

Black  Fox  Mining  & Development  Corp.  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  et  al». 
Civil  No.  80-913  K,  W.D.  Pa.  Judgment  for 
plaintiff,  Jan.  21,  1981;  no  appeal. 


Blackhawk  Mining  Co.,  Inc.  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement  (OSM) 
(Respondent),  1 IBSMA  215  (1979) 

Blackhawk  Mining  Co.  v.  Cecil  D.  Andrus,  Civil 
No.  79-136,  E.D.  Ky.  Judgment  for  defendant, 
Feb.  11,  1982. 


Blackwood  Fuel  Co.  (Petitioner)  v . Office  of  Surface 
Mining  Reclamation  & Enforcement,  Humphreys 
Enterprises  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

2 IBSMA  233  (1980)  ” 

Blackwood  Fuel  Co.  et  al.  v.  Cecil  D.  Andrus 
et  al. , Civil  No.  80-0289-B,  D.  Va.  Suit 
pending . 

BLM-A-045569 , 70  I.D.  231  (1963) 

New  York  State  Natural  Gas  Corp.  v.  Stewart  L. 
Udall , Civil  No.  2109-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2109-63.  Judgment  for 
defendant.  Sept.  20,  1965;  per  curiam  dec., 
af f 'd , Apr.  28,  1966;  no  petition. 


Estate  of  Harold  Russell  Bobb,  5 IBIA  92  (1976) 

Wilson  Bobb,  Sr.  v.  U.S.  & Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C-77-314, 
S.D.  Wash.  Suit  pending. 


F.  W.  C.  Boesche,  A-27997  (Aug.  5,  1959) 

Fenelon  Boesche  v.  Fred  A.  Seaton,  Civil 
No.  2463-59.  Judgment  for  defendant,  Nov.  23, 
1960  (opinion);  aff'd,  303  F.2d  204  (1961); 
cert,  granted,  371  U.S.  886  (1962);  aff'd, 

373  U.S.  472  (1963). 


Leroy  G.  Boudreaux,  62  IBLA  255  (1982) 

Leroy  J.  Boudreaux  v.  James  G.  Watt,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  82- 
1328.  Suit  pending. 


William  B.  Brice,  53  IBLA  174  (1981) 

William  B.  Brice  v.  James  G.  Watt , Secretary 
of  the  Interior,  & Maxwell  T.  Lieurance,  Wyo. 
State  Dir.,  BLM,  Civil  No.  C81-0155,  D.  Wyo. 
Suit  pending. 


Irving  B.  Brick,  36  IBLA  235  (1978);  vacated  by 
Order  Sept.  26,  1980. 

Irving  B.  Brick  v.  Cecil  D.  Andrus,  Civil 
No.  78-1814.  Judgment  for  defendant,  June  8, 
1979;  rev'd  & remanded  to  Secretary  with 
instructions,  628  F.2d  213  (1980). 


Brookhaven  Oil  Co. , A-27459  (July  29,  1957) 

Brookhaven  Oil  Co.  v.  Fred  A.  Seaton,  Civil 
No.  2120-57.  Judgment  for  plaintiff,  Oct.  1, 
1958;  no  appeal. 


Jessie  A.  Brown,  23  IBLA  23  (1975);  On  Reconsidera- 
tion, 28  IBLA  339  (1977) 

Jessie  A.  Brown  & W.  L.  Tallon,  Jr.  v. 

Cecil  D.  Andrus,  Secretary  of  the  Interior, 

Curt  Berklund,  Dir.,  Bureau  of  Land  Management  & 
Ben  F.  Collins,  Civil  No.  F-77-128-Civ , D.  Cal. 
Remanded  to  the  Dept.,  June  29,  1979;  no  appeal. 


Melvin  A.  Brown,  69  I.D.  131  (1962) 

Melvin  A.  Brown  v.  Stewart  L.  Udall,  Civil 
No.  3352-62.  Judgment  for  defendant.  Sept.  17 
1963;  rev'd,  335  F.2d  706  (1964);  no  petition. 


Tom  Brown,  37  IBLA  381  (1978) 

Tom  Brown  v.  Dept,  of  the  Interior,  Civil 

No.  80-3046,  W.D.  Ark.  Dismissed  with  prejudice. 

Sept.  17,  1981;  appeal  filed  Oct.  7,  1981. 

Tom  Brown  v.  Dept,  of  the  Interior,  Civil 
No.  81-3003,  W.D.  Ark. 
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R.  C.  Buch,  75  I.D.  140  (1968) 

R.  C.  Buch  v.  Stewart  L.  Udall,  Civil  No.  68- 
1358-PH,  C.D.  Cal.  Judgment  for  plaintiff, 

298  F.  Supp.  381  (1969);  rev ' d , 449  F.2d  600 
(9th  Cir.  1971);  judgment  for  defendant, 

Mar.  10,  1972. 


Buell  Brothers,  A-30679  (Mar.  29,  1967) 

U.S.  v.  Carl  M.  Buell  & Lloyd  F.  Buell,  d/b/a 
Buell  Bros. , U.S.  Atty.  No.  N-371.  Compro- 
mised, Oct.  23,  1968. 


Evelyn  M.  Bunch,  25  IBLA  44  (1976) 

Evelyn  M.  Bunch  v.  Thomas  Kleppe,  Secretary 
of  the  Interior , Civil  No.  A76-115  CIV, 

D.  Alaska.  Dismissed,  Aug.  13,  1976. 


Bureau  of  Land  Management  v.  Holland  Livestock 
Ranch  et  al.,  39  IBLA  272,  86  I.D.  133  (1979) 

Holland  Livestock  Ranch,  a Co-Partnership 
composed  of  Bright-Holland  Co.,  Marimont- 
Holland  Co.  & Nemmerof f-Holland  Co.  & 

John  J.  Casey  v.  U.S.,  Cecil  Andrus,  Sec- 
retary of  the  Interior,  Edward  Roland,  Cal. 
State  Dir.,  BLM,  & Edward  Hastey,  Nev.  State 
Dir. , BLM,  et  al. , Civil  No.  R-79-78-HEC, 

D.  Nev.  Judgment  for  defendant,  Aug.  7, 
1979;  aff 'd,  655  F.2d  1002  (9th  Cir.  1981). 


Judicial  Review 

Burton/Hawks , Inc . , 47  IBLA  125  (1980);  aff 'd  by 
Order  dated  Oct.  1,  1981;  Energy  Trading,  Inc., 
50  IBLA  9 (1980);  55  IBLA  167  (1981) 

Burton/Hawks,  Inc.  & Energy  Trading,  Inc,  v. 
James  G.  Watt,  Civil  No.  C-81-0961J,  D.  Utah. 
Suit  pending. 


Bushman  Construction  Co.,  IBCA-103  (Mar.  29,  1957) 

Bushman  Construction  Co.  v.  U.S. , Ct.  Cl. 

No.  437-57.  Petition  dismissed,  164  F.  Supp. 
239  (1958). 


Admin.  Appeal  of  Norman  R.  Byrd  v.  Comm'r,  Bureau  of 
Indian  Affairs,  7 IBIA  142  (1979) 

Norman  R.  Byrd  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  & U.S.,  Civil  No.  C-79-229, 
E.D.  Wash.  Suit  pending. 


Cabax  Mills,  32  IBLA  225  (1977) 

BPS  Assocs.,  a Joint  Venture  composed  of  Black 
Investment  Properties,  Inc.,  CPC  Plants  Corp. 

& Triple  S.  Enterprises,  Inc,  v.  U.S.  & Cecil 
Andrus,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  77-845,  D.  Or.  Dismissed,  Oct.  24, 
1978.  No  appeal. 


Bureau  of  Land  Management  (Appellant),  Diamond  Ring 
Ranch  (Appellee)  & Bureau  of  Sport  Fisheries  & 
Wildlife  (Amicus  Curiae),  12  IBLA  358  (1973) 

Diamond  Ring  Ranch,  Inc,  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior,  & Daniel  P. 
Baker,  State  Dir.,  Bureau  of  Land  Management 
for  the  State  of  Wyoming,  Civil  No.  5934, 

D.  Wyo.  Judgment  for  plaintiff,  Dec.  20,  1974. 


C.  Burglin  et  al.,  21  IBLA  234  (1975) 

C.  Burglin,  A.  E.  Greig,  Owen  Jennings,  Wallace  F. 
Burnett,  Jr.,  Alexander  Miller,  Charles  Stack, 

Dora  Alice  Carter,  Earnest  G.  Carter,  Howard 
Bowen,  & Evelyn  Franich  v.  The  Secretary  of  the 
Interior , Thomas  Kleppe , et  al . , Civil  No.  A75- 
232  CIV,  D.  Alaska.  Consolidated  with  C.  Burglin 
et  al.  v.  Thomas  Kleppe,  Civil  No.  A75-113. 


Zelph  S.  Calder , A-30039  (Sept.  18,  1963) 

Zelph  S.  Calder  v.  Stewart  L.  Udall,  Civil 
No.  C-219-63,  D.  Utah.  Judgment  for  defendant, 
Aug.  10,  1964;  no  appeal. 


California  Ass'n  of  Four-Wheel  Drive  Clubs  et  al., 
38  IBLA  361  (1978) 

California  Ass'n  of  4WD  Clubs,  Inc.,  & 
California  Off-Road  Vehicle  Ass’n,  Inc,  v. 
Cecil  Andrus,  Secretary  of  the  Interior  & 
James  B.  Ruche,  State  Dir.,  Cal.  State 
Office  of  BLM,  Civil  No.  79-1797-N,  S.D. 

Cal.  Judgment  for  defendant  Aug.  5,  1980; 
aff 'd,  Jan.  22,  1982. 


Burn  Construction  Co.,  Inc.,  IBCA  1042-9-74,  85  I.D. 
353  (1978) 

Burn  Construction  Co.,  Inc,  v.  U.S. , Ct.  Cl. 

No.  474-79C.  Judgment  for  defendant,  Dec.  30, 
1981. 


David  Burr  et  al.,  56  IBLA  225  (1981) 

David  L,  Burr  & Fred  L.  Engle,  d/b  Resource 
Service  Co.  v.  James  Watt  et  al.,  Civil  No.  C81- 
0308,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & Edward  F.  Kaliciak  v.  James 
Watt  et  al..  Civil  No.  C81-0305,  D.  Wyo. 

Suit  pending. 


The  California  Co.,  66  I.D.  54  (1959) 

The  California  Co.  v.  Stewart  L.  Udall,  Civil 
No.  980-59.  Judgment  for  defendant,  187  F. 
Supp.  445  (1960);  aff 'd,  296  F.2d  384  (1961). 


State  of  California  et  al.  v.  Doria  Mining  & 
Engineering  Corp.  et  al.,  U.S.  ( Intervenor) , 

17  IBLA  390  (1974) 

Doria  Mining  & Engineering  Corp.  v.  Rogers 
Morton,  Secretary  of  the  Interior,  et  al., 
Civil  No.  CV  7 5-899-FW,  C.D.  Cal.  Judgment 
for  defendant,  420  F.  Supp.  837  (1976); 
vacated  & remanded,  Nov.  2,  1979. 
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California  Portland  Cement  Co.,  Rosebud  Coal  Sales 
Co. , 40  IBLA  339  (1979) 

California  Portland  Cement  Co.  v.  Cecil  D. 

Andrus  et  al « , Civil  No.  C-79-0477,  D.  Utah.; 
rev'd,  Dec.  30,  1980. 

Western  Slope  Carbon,  Inc,  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  Civil 
No.  C-79-350,  C.D.  Utah.  Suit  pending. 

Rosebud  Coal  Sales  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg, 

Dir.  BLM,  Marla  B.  Bohl , Chief,  Land  & 

Mining,  BLM,  Wyo.  State  Office,  Civil 
No.  C79-160,  D.  Wyo.  Rev'd,  June  9,  1980; 
aff 'd , Jan.  8,  1982.  No  petition. 


In  the  Matter  of  Cameron  Parish,  Louisiana,  Cameron 
Parish  Police  Jury  & Cameron  Parish  School  Board, 
June  3,  1968;  appealed  by  Secretary,  July  5,  1968, 
75  I.D.  289  (1968) 

Cameron  Parish  Police  Jury  v.  Stewart  L.  Udall 
et  al . , Civil  No.  14,206,  W.D.  La.  Judgment 
for  plaintiff,  302  F.  Supp.  689  (1969);  order 
vacating  prior  order  issued  Nov.  5,  1969. 


Jack  D.  Canon  et  al.,  30  IBLA  112  (1977) 

Jack  D.  & Billie  B.  Canon,  C.  Fred  & Chloe 
Underwood,  Donald  W.  & Susan  Canon,  David  A. 
& Ann  Underwood  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  S78-51-PCW, 
E.D.  Cal.  Suit  pending. 


James  W.  Canon  et  al,,  1 Sec.  1,  84  I.D.  176  (1977) 

Mark  B.  Ringstad,  William  I.  Waugaman, 

William  N.  Allen  III,  Nils  Braastad,  Elmer 
Price,  Dan  Ramras,  & Kenneth  L.  Rankin  v. 

U.S.,  Secretary  of  the  Interior,  & The  Arctic 
Slope  Regional  Corp. , Civil  No.  A78-32-Civ, 

D.  Alaska.  Suit  pending. 


Canterbury  Coal  Co.,  6 IBMA  276,  83  I.D.  325  (1976) 

Canterbury  Coal  Co.  v.  Thomas  S.  Kleppe, 

No.  76-2323,  U.S.  Ct.  of  Appeals,  3d  Cir.; 
aff 'd  per  curiam,  June  15,  1977. 


Capital  Fuels,  Inc.,  2 IBSMA  261,  87  I.D.  430 
(1980) 

Capital  Fuels,  Inc,  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Walter  N. 
Heine,  Dir.  Office  of  Surface  Mining 
Reclamation  & Enforcement,  Civil  No.  80- 
2438,  S.D.  W.  Va.  Suit  pending. 


Carbon  Fuel  Co.,  6 IBMA  20,  83  I.D.  39  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S . 
Kleppe , No.  76-1208,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Rev'd  remanded , 581  F.2d  891 
(1978);  cert,  denied,  Oct.  30,  1978. 


Jack  E.  Carl,  A-27870;  A-27900  (Apr.  23,  1959) 

Jack  E.  Carl  v.  Fred  A.  Seaton,  Civil 
No.  3069-59.  Judgment  for  defendant, 

June  20,  1961;  aff 'd,  309  F.2d  653  (1962). 


Judicial  Review 

Carson  Construction  Co.,  62  I.D.  422  (1955) 

Carson  Construction  Co.  v.  U.S. , Ct.  Cl. 

No.  487-59.  Judgment  for  plaintiff,  Dec.  14, 
1961;  no  appeal. 


Earnest  G.  & Dora  A.  Carter,  C.  Burglin,  Michael  F. 
Scanlan,  C.  Burglin,  12  IBLA  181  (1973) 

See  William  D.  Sexton  et  al. 


C.  F.  Lytle  Co.,  IBCA-172  (Sept.  30,  1958) 

C.  F.  Lytle  Co.  v.  U.S. , Ct.  Cl.  No.  174-59. 
Compromised. 


Estate  of  George  Chahesenah,  IA-T-4  (June  20,  1967) 

Viola  Atewooftakewa  (Tate)  et  al.  v.  Udall, 
Civil  No.  67-323,  W.D.  Okla.  Judgment  for 
plaintiff,  277  F.  Supp.  464  (1967);  rev'd  & 
remanded  to  dismiss  for  want  of  jurisdiction, 
407  F.2d  394  (10th  Cir.  1969);  cert,  granted, 
396  U.S.  815  (1969);  rev'd,  397  U.S.  598 
(1970). 


Evelyn  Chambers , 33  IBLA  271  (1978) 

Evelyn  Chambers  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior  & Paul  Howard,  State  Dir., 

Bureau  of  Land  Management , Civil  No.  C-78-0111, 
D.  Utah.  Settled  by  stipulation,  Dec.  22,  1978. 


Chaparral  Resources,  Inc.,  39  IBLA  269  (1979) 

Chaparral  Resources,  Inc,  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  C.  J. 
Curtis,  Area  O&G  Super.,  Geological  Survey  & 
Glenna  M.  Lane,  Chief,  O&G  Sec.,  Land  Office, 
BLM,  Civil  No.  C79-077,  D.  Wyo.  Judgment  for 
defendant,  Jan.  31,  1980;  no  appeal. 


Chargeability  of  Acreage  Embraced  in  Oil  & Gas 
Lease  Offers,  71  I.D.  337  (1964);  Shell  Oil  Co., 
A-30575  (Oct.  31,  1966) 

Shell  Oil  Co.  v.  Udall , Civil  No.  216-67. 
Stipulation  of  dismissal  filed  Aug.  19,  1968. 


Chemi-Cote  Perlite  Corp.  v.  Arthur  C.  W.  Bowen, 

72  I.D.  403  (1965) 

Bowen  v . Chemi-Cote  Perlite,  No . 2 CA-Civ . 
248,  Ariz.  Ct.  App.  Dec.  against  Dept,  by 
the  lower  court;  aff'd,  423  P.2d  104  (1967); 
rev'd,  432  P.2d  435  (1967). 


Estate  of  Fannie  Newrobe  Choate , 7 IBIA  171  (1979) 

Helen  Edmo  Sherman,  Mary  New  Robe  Redhead, 

Roy  (Archie,  Jr.)  St.  Goddard,  Vincent 
Spotted  Bear,  Jack  Edmo  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Jeanette  Rattler 
Choate  Marceau,  Civil  No.  CV-79-73-GF,  D. 
Mont.  Suit  pending. 
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Christiansen  Oil,  Inc.,  37  IBLA  52  (1978) 

Christiansen  Oil  & Gas,  Inc,  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  & Daniel 
P.  Baker,  Wyo.  State  Dir.,  Bureau  of  Land 
Management , Civil  No.  C78-257,  D.  Wyo.  Suit 
pending . 


Christy  Corp. , IBCA-461  & 569  (June  20,  1966) 

Christy  Corp.  v.  U.S. , Ct.  Cl.  No.  291-66. 
Judgment  for  defendant.  Harbor  Boat  Building 
Co.,  387  F.2d  395  (1967);  compromised, 

July  10,  1968. 

U.S.  v.  Harco  Engineering,  A Dlv.  of  Harbor 
Boat  Building  Co.,  Civil  No.  68-827-S, 

D.  Cal.  Dismissed  with  prejudice,  Feb.  24, 
1970. 


Citizens  Committee  to  Save  Our  Public  Lands, 

29  IBLA  48  (1977) 

Citizens  Committee  to  Save  our  Public  Lands , 
Hastings  Environmental  Law  Society  v.  Thomas 
Kleppe,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  C-76032  SC,  D.  Cal.  Suit  pending. 

Citizens  Committee  to  Save  Our  Public  Lands 
et  al.  v.  Cecil  D.  Andrus , Secretary  of  the 
Interior,  et  al..  Civil  No.  C77-0633,  N.D.  Cal. 
Judgment  for  defendant.  May  19,  1977. 


City  of  Homer,  6 ANCAB  203,  88  I.D.  1047  (1981) 

City  of  Homer  v.  Curtis  McVee,  State  Dir,  of 
the  Bureau  of  Land  Management,  et  al.,  Civil 
No.  A82-043  CIV,  D.  Alaska.  Suit  pending. 


Clark  County,  Nevada,  28  IBLA  210  (1976) 

County  of  Clark,  a political  subdiv.  of  the 
State  of  Nevada  v.  Thomas  Kleppe,  Secretary 
of  the  Interior,  & his  successors  in  office, 

& E.  I.  Rowland,  Dir.,  Bureau  of  Land  Manage- 
ment , for  the  State  of  Nevada  & his  successors 
in  office,  Civil  No.  LV-77-13  RDF,  D.  Nev. 
Rev'd , Jan.  18,  1978;  no  appeal. 


Donald  L.  Clark,  71  IBLA  169  (1983) 

Donald  L.  Clark  v.  James  G.  Watt , Civil 
No.  83-1125,  D.  Idaho.  Suit  pending. 


Stephen  H.  Clarkson,  72  I.D.  138  (1965) 

Stephen  H.  Clarkson  v.  U.S. , Cong.  Ref.  5-68. 
Trial  Commr's  report  adverse  to  U.S.  issued 
Dec.  16,  1970;  Chief  Commr's  report  concur- 
ring with  the  Trial  Commr's  report  issued 
Apr.  13,  1971.  P.L.  92-108,  85  Stat.  331, 
Aug.  11,  1971,  enacted  accepting  the  Chief 
Commr's  report. 


Appeals  of  Ethyl  D.  & Charles  J.  Clasby,  Ruth 
Carpenter,  et  al.,  & Mary  Francis  Antweil, 

2 ANCAB  302  (1978) 

Richard  Wagner  et  al.  v.  U.S.  et  al. , Civil 
No.  A78-106  CIV,  D.  Alaska.  Suit  pending. 


Clear  Gravel  Enterprises,  Inc.,  A-27967,  A-27970 
(Dec.  29,  1959) 

The  Dredge  Corp.  v.  E.  J.  Palmer,  No.  366, 

D.  Nev.  Judgment  for  defendant,  Sept.  25, 
1962;  remanded , 338  F.2d  456  (9th  Cir.  1964); 
judgment  for  plaintiff,  Aug.  8,  1966;  rev'd 
& remanded  with  direction  to  enter  judgments 
for  defendants,  398  F.2d  791  (9th  Cir.  1968); 
cert,  denied,  393  U.S.  1066  (1969). 


Appeal  of  COAC,  Inc.,  IBCA-1 004-9-7 3,  81  I.D.  700 
(1974)  " 

COAC,  Inc,  v.  U.S. , Ct.  Cl.  No.  395-75. 

Suit  pending. 


P.  Cobb,  A-29769  (May  27,  1964) 

P.  & Osro  Cobb  v.  U.S. , Civil  No.  967,  W.D. 
Ark.  Motion  to  dismiss  denied,  240  F.  Supp. 
574  (1965);  dismissed,  Jan.  17,  1966. 


Mrs.  Hannah  Cohen,  70  I.D.  188  (1963) 

Hannah  & Abram  Cohen  v.  U.S. , Civil 
No.  3158,  D.R.I.  Compromised. 


Colorado-Ute  Electric  Ass’n,  46  IBLA  35  (1980) 

Colorado-Ute  Electric  Ass'n  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Frank 
Gregg,  Dir.,  BLM,  Charles  W.  Luscher, 
Acting  State  Dir.,  Colorado  State  Office, 
BLM,  Civil  No.  80-C-500,  D.  Colo.  Suit 
pending. 


Barney  R.  Colson,  70  I.D.  409  (1963) 

Barney  R.  Colson  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  6 3-2 6-Civ. -Oc,  M.D.  Fla.  Dismissed 
with  prejudice,  278  F.  Supp.  826  (1968);  aff'd 
428  F.2d  1046  (5th  Cir.  1970);  cert,  denied, 
401  U.S.  911  (1971). 


Barney  R.  Colson,  7 IBLA  40  (1972) 

Barney  R.  Colson  v.  Rogers  C.  B.  Morton,  Civil 
No.  1960-72.  Dismissed  with  prejudice,  Feb.  7 
1974;  per  curiam  dec.,  aff'd , Jan.  24,  1975; 
no  petition. 


Columbian  Carbon  Co.,  Merwin  E.  Liss,  63  I.D.  166 
(1956) 

Merwin  E.  Liss  v.  Fred  A.  Seaton,  Civil 
No.  3233-56.  Judgment  for  defendant,  Jan.  9, 
1958;  appeal  dismissed  for  want  of  prosecution 
Sept.  18,  1958,  D.C.  Cir.  No.  14,647. 


Commercial  Metals  Co.,  IBCA-99  (Aug.  27,  1959) 

Commercial  Metals  Co.  v.  U.S. , Ct.  Cl. 

No.  458-59.  Judgment  for  plaintiff,  June  16, 
1966. 
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Appeal  by  the  Confederated  Salish  & Kootenai 
Tribes  of  the  Flathead  Reservation,  In  the 
Matter  of  the  Enrollment  of  Mrs.  Elverna  Y. 
Clairmont  Baciarelli,  IA-1972-X-9,  77  I.D. 

116  (1970) 

Elverna  Yevonne  Clairmont  Baciarelli  v. 
Rogers  C.  B«  Morton,  Civil  No.  C-70-2200  SC, 
D.  Cal.  Judgment  for  defendant,  Aug.  27, 
i971;  aff ’d,  481  F.2d  610  (9th  Cir.  1973); 
no  petition. 


Consolidated  Mines  & Smelting  Co.  et  al.,  A-30760 
(Sept.  19,  1967) 

H.  D.  Brown  v.  U.S.  & Walter  Hickel,  Civil 
No.  69-2332-F,  D.  Cal.  Dismissed  with 
prejudice.  Mar.  20,  1970;  reconsideration 
denied.  May  20,  1970. 


Consolidation  Coal  Co.,  1 IBSMA  273,  86  I.D.  523 
(1979);  2 IBSMA  21,  87  I.D.  59  (1980) 

Consolidation  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  SO- 
SOS7, S.D.  111.  Judgment  for  defendant, 
Feb.  8,  1982. 


Constitution  Petroleum  Co.,  Inc.,  et  al.,  25  IBLA 
319  (1976) 

Constitution  Petroleum  Co.,  Arrow  Petroleum 
Co.,  & East  Utah  Mining  Co.  v.  Thomas  S. 
Kleppe  et  al . , Civil  No.  C-76-257,  D.  Utah. 
Suit  pending. 


Appeal  of  Continental  Oil  Co.,  68  I.D.  337  (1961) 

Continental  Oil  Co.  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  366-62.  Judgment  for  defendant, 

Apr.  29,  1966;  af f 'd , Feb.  10,  1967;  cert, 
denied,  389  U.S.  839  (1967). 


Continental  Oil  Co.  v.  Aztec  Exploration  & Devel- 
opment Co.,  32  IBLA  1 (1977) 

Aztec  Exploration  & Development  Co.  v.  Dept, 
of  the  Interior,  Office  Hearings  & Appeals, 
Interior  Board  of  Land  Appeals , & Continental 
Oil  Co. , Civil  No.  CIV  77-827  PHX,  D.  Ariz. 
Suit  pending. 

Joe  Conway,  59  IBLA  314  (1981) 

Joe  Conway  v.  James  Watt  et  al..  Civil 
No.  C82-0029,  D.  Wyo.  Suit  pending. 


Estate  of  Hubert  Franklin  Cook,  5 IBIA  42,  83  I.D. 
75  (1976) 

Leroy  V.  & Roy  H.  Johnson,  Marlene  Johnson 
Exendine  & Ruth  Johnson  Jones  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil 
No.  CIV-76-0362-E,  W.D.  Okla.  Suit  pending. 


Gordon  L.  Cooper,  51  IBLA  191  (1980) 

Gordon  L.  Cooper  v.  Cecil  D.  Andrus  et  al., 
Civil  No.  81-151-EDP,  E.D.  Cal.  Suit  pending. 


Autrice  C.  Copeland,  69  I.D.  1 (1962) 
See  Leslie  N.  Baker  et  al. 


Copper  Valley  Machine  Works,  Inc.,  IBLA  78-606, 
Order  dismissing  appeal  dated  Dec.  13,  1978. 

Copper  Valley  Machine  Works,  Inc,  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  78-1572.  Judgment  for  defendant,  June  29, 
1979;  appeal  filed  Aug.  28,  1979. 


E.  L.  Cord,  Donald  E.  Wheeler,  Edward  D.  Neuhoff, 

10  IBLA  363,  80  I.D.  301  (1973) 

Edward  D.  Neuhoff  & E.  L.  Cord  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No.  R- 
2921,  D.  Nev.  Dismissed,  Sept.  12,  1975 
(opinion);  aff 'd,  July  17,  1978;  no  petition. 


Jay  Frederick  Cornell , 4 IBLA  11  (1971) 

Jay  F.  Cornell  v.  Rogers  C.  B.  Morton,  Civil 
No.  A-5-72,  D.  Alaska.  Judgment  for  defendant. 
Mar.  23,  1973;  aff 'd.  Sept.  3,  1974;  no 
petition. 


William  D.  Cornia  et  al.,  Wyoming  4-63-1,  etc.; 
Utah  1-63-1,  etc.  (Aug.  25,  1965) 

William  D.  Cornia  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  4-66,  N.D.  Utah.  Dismissed  with 
prejudice.  Sept.  1,  1967. 


Cortella  Coal  Corp.  et  al., 

Alaska  Mineral  Exploration  Co.,  13  IBLA  158 
(1973) 

Cortella  Coal  Corp.  & Alaska  Mineral  Explora- 
tion Co,  v.  Curtis  V.  McVee,  State  Dir., 
Bureau  of  Land  Management,  State  of  Alaska, 
Burton  W.  Silcock,  Dir.,  Bureau  of  Land 
Management  & Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  Civil  No.  A-169-73,  D. 
Alaska.  Dismissed  with  prejudice,  Jan.  13, 
1976. 


Appeal  of  Cosmo  Construction  Co.,  73  I.D.  229  (1966) 

Cosmo  Construction  Co.  et  al.  v.  U. S. , Ct.  Cl. 
No.  119-68.  Ct.  opinion  setting  case  for  trial 
on  the  merits  issued  Mar.  19,  1971. 


Cotton  Petroleum  Corp.  v.  Samedan  Oil  Corp., 
29  IBLA  13  (1977) 


David  E.  Cooley,  Jr.,  62  IBLA  87  (1982) 

David  E.  Cooley,  Jr.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  C82-0188,  D.  Wyo.  Suit  pending. 


Cotton  Petroleum  Corp.  v.  The  Hon.  Cecil  Andrus, 
Secretary  of  the  Interior,  Stanley  Speaks,  Area 
Dir,  for  the  Bureau  of  Indian  Affairs,  Anadarko 
Agency,  & Samedan  Oil  Corp.,  Civil  No.  CIV  77-0415T 
dT  Okla.  Aff'd,  Jan.  19,  1979;  no  appeal. 
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Council  of  the  Southern  Mountains,  Inc,  v. 

Office  of  Surface  Mining  Reclamation  & 

Enforcement „ 3 IBSMA  44,  88  I.D.  394  (1981) 

Council  of  the  Southern  Mountains,  Inc,  v. 

James  G.  Watt,  Civil  No.  81-1022.  Suit 
pending . 

Cowin  & Co.,  83  I.D.  409  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S . 
Kleppe,  No.  76-1980,  U.S.  Ct.  of  Appeals, 

D.C.  Cir.  Suit  pending. 


Estate  of  Glenn  Coy,  Resource  Service  Co., 

52  IBLA  182,  88  I.D.  236  (1981) 

Mildred  D.  Coy  et  al.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al., 

Civil  No.  81-0984.  Suit  pending. 


Philip  Cramer,  57  IBLA  386  (1981) 

Philip  Cramer  v.  James  Watt,  Secretary  of 
the  Interior,  Civil  No.  CIV  81-1356, 

D.  Idaho.  Suit  pending. 


Estate  of  Jonah  Crosby  (Deceased  Wisconsin 

Winnebago  Unallotted),  2 IBLA  289,  81  I.D.  279 
(1974) 

Robert  Price  v.  Rogers  C.  B.  Morton,  Individ. 

& in  his  official  capacity  as  Secretary  of  the 
Interior,  & his  successors  in  office  et  al., 
Civil  No.  74-0-189,  D.  Neb.  Remanded  to  the 
Secretary  for  further  admin,  action,  Dec.  16, 
1975. 


Elizabeth  Barndt  Crouse  et  al.,  A-30542  (Mar.  7, 
1968) 

Elizabeth  Barndt  Crouse  et  al.  v.  K.  Ranch, 
Inc.,  Udall,  et  al.,  Civil  No.  R-2063,  D.  Nev. 
Dismissed  without  prejudice,  Apr.  15,  1969; 
no  appeal. 


Elsie  May  Pikok  Crow,  3 IBLA  114  (1971) 

Elsie  May  Pikok  Crow  v.  U.S.  & Rogers  C.  B. 
Morton,  Civil  No.  F-27-71  Civ.,  D.  Alaska. 
Dismissed,  July  13,  1972;  no  appeal. 


Estate  of  William  Mason  Cultee , 9 IBIA  43  (1981) 

Susan  Lee,  Deborah,  Karen  Beatty,  & Brenda  Lee 
Cultee  v.  James  G.  Watt,  Secretary  of  Interior, 
Interior  Board  of  Indian  Appeals,  & Helene  Jake, 
Civil  No.  C811164,  W.D.  Wash.  Suit  pending. 


Bill  Cunningham,  Representative  of  Bob  Marshall 
Alliance,  Montana  Wilderness  Ass'n  & The  Wilder- 
ness Society  (Protestant),  Paul  C.  & Ann  E. 

Kohlman  (Lease  Offerors),  G.  H.  Tanner  (Lease 
Offeror).  Protest  dismissed,  dated  Jan.  11,  1982, 
approved  by  the  Ass't  Secretary,  Jan.  15,  1982. 

Bob  Marshall  Alliance  et  al.  v.  James  G.  Watt, 
Civil  No.  82-15  GF,  D.  Mont.  Suit  pending. 


Judicial  Review 

Vincent  M.  D'Amico,  Wolt  C.  Stempel,  55  IBLA 
116  (1981) 

Vincent  M.  D'Amico  et  al.  v.  James  Watt 
et  al . , Civil  No.  81-2050.  Suit  pending. 


Daniel  Brothers  Coal  Co.,  2 IBSMA  45,  87  I.D.  138 
(1980) 

Larry  Daniel  et  al.  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  80-49,  E.D.  Ky.  Suit  pending. 


Estate  of  George  Daniels , IA-1295  (Nov.  2,  1965) 

Elizabeth  Daniels  et  al.  v.  Johnson , Supt . , 
Osage  Indian  Agency,  & Udall,  Civil  No.  6443, 
N.D.  Okla.  Dismissed  with  prejudice,  Jan.  9, 
1967. 


David  Excavating  Co.,  Inc.  (Petitioner)  v.  Office 
of  Surface  Mining  Reclamation  & Enforcement 
(Respondent),  3 IBSMA  163  (1981);  3 IBSMA  215  (1981) 

David  Excavating  Co,  v.  James  Watt , Secre- 
tary of  the  Interior,  Civil  No.  EV-81-171-C, 

S.D.  Ind.  Suit  pending. 


David  Excavating  Co.  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement 
(Respondent),  4 IBSMA  2 (1982) 

David  Excavating  Co.  v.  Secretary  of  the 
Interior , Civil  No.  EV-82-40-C,  S.D.  Ind. 
Suit  pending. 


Susan  Dawson,  35  IBLA  123  (1978) 

Susan  Dawson  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C78-167,  D.  Wyo. 
Judgment  for  defendant,  Mar.  22,  1979; 
appeal  filed  Apr.  17,  1979. 


Oma  Belle  Day  et  al.,  AA-5702  (Dec.  30,  1969) 


Oma  Belle  Day  v.  Walter  J.  Hickel  et  al.. 
Civil  No.  A-9-70,  D.  Alaska.  Judgment  for 
defendant,  Feb.  19,  1971;  aff 'd,  481  F.2d 
473  (9th  Cir.  1973);  no  petition. 


Dean  Trucking  Co.,  Inc.,  1 IBSMA  229,  86  I.D. 

437  (1979) 

Dean  Trucking  Co. , Inc,  v.  Cecil  D.  Andrus, 
Civil  No.  80-0006-B,  W.D.  Va.  Suit  pending. 


John  C.  deArmas,  Jr.,  P.  A.  McKenna,  63  I.D.  82 
(1956) 

Patrick  A.  McKenna  v.  Clarence  A.  Davis , 
Civil  No.  2125-56.  Judgment  for  defendant, 
June  20,  1957;  aff 'd,  259  F.2d  780  (1958); 
cert,  denied,  358  U.S.  835  (1958). 


Wayne  E.  DeBord  et  al.,  50  IBLA  216  (1980) 

Paul  H.  Landis  et  al.  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  & his  officers, 
employees  & agents , to-wit  et  al . , Civil 
No.  80-2110,  D.  Idaho.  Suit  pending. 


LXXVII 


Suits  for 

H.  R.  Delasco , 39  IBLA  194,  84  I.D.  192  (1979); 

Blanche  ~White,  40  IBLA  152,  85  I.D.  408  (1979) 

Stewart  Capital  Corp.  et  al.  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  Civil 
No.  C79-123,  D.  Wyo.  Aff'd  in  part, 
rev'd  in  part,  Apr.  24,  1980;  appeal 
withdrawn. 


Wilbur  G.  Desens  et  al.,  54  IBLA  271  (1981) 

Wilbur  G.  Desens  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  C81-0213,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc,  v.  James  G.  Watt,  Secre- 
tary of  the  Interior,  et  al..  Civil 
No.  C81-0214,  D.  Wyo.  Suit  pending. 


Richard  J.  DiMarco,  53  IBLA  130  (1981) 

Richard  J.  DiMarco  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al.. 
Civil  No.  81-2243.  Suit  pending. 


Dinco  Coal  Sales,  Inc.,  4 IBSMA  35,  89  I.D.  113 
(1982) 

Mary  DeBord  et  al.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  & Dinco  Coal 
Sales,  Inc.,  Civil  No.  82-99,  D.  Ky. 

Suit  pending. 


Carol  Dolezal , 56  IBLA  52  (1981) 

Henry  A.  Alker  v.  James  Watt  & Carol 
Dolezal,  Civil  No.  81-0847,  D.N.M. 
Suit  pending. 


Downtown  Properties,  Inc,  v.  Area  Dir . , 
Sacramento  Area  Office,  Bureau  of  Indian 
Affairs,  8 IBIA  248  (1981) 

Downtown  Properties,  Inc,  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  80-1724-N(M) , S.D.  Cal.  Suit  pending. 

Downtown  Properties,  Inc,  v.  Cecil  Andrus , 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  81-0835-N(H) , S.D.  Cal.  Suit  pending. 


The  Dredge  Corp.,  64  I.D.  368  (1957);  65  I.D.  336 
(1958) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  475,  D.  Nev.  Judgment  for  defendant, 

Sept.  9,  1964;  aff'd,  362  F.2d  889  (9th  Cir. 
1966);  no  petition.  See  also  Dredge  Co.  v. 
Husite  Co.,  369  P.2d  676  (1962);  cert,  denied, 
371  U.S.  821  (1962). 


Drummond  Coal  Co.,  2 IBSMA  96,  87  I.D.  196  (1980) 

Drummond  Coal  Co.  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  C-V-80-M-0829 , N.D.  Ala.  Judgment 
for  plaintiff,  Apr.  20,  1981. 


Judicial  Review 

Lawrence  E.  Dye,  57  IBLA  360  (1981) 

Lawrence  E.  & Claire  E.  Dye  v.  James  G.  Watt 
et  al..  Civil  CIV-81-982-HB , D.N.M.  Suit 
pending. 

Alfred  L.  Easterday,  34  IBLA  195  (1978);  Donald  W. 
Coyer  (Appellant) , Alfred  L.  Easterday  (Appel- 
lee)  36  IBLA  181  (1978);  50  IBLA  306  (1980) 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Alfred  L.  Easterday,  & J.  Roe, 
Civil  No.  C78-104,  D.  Wyo. 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Alfred  L.  Easterday,  & J.  Roe, 
Civil  No.  C78-213,  D.  Wyo. 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Wyo.  State  Office,  Bureau  of 
Land  Management , Civil  No.  C78-214,  D.  Wyo. 

For  above  cases: 

Actions  consolidated.  Remanded  to  Wyo.  State 
Office  Feb.  12,  1979;  order  of  dismissal  filed 
Feb.  13,  1979. 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Wyo.  State  Office,  BLM, 

Civil  No.  C80-0372,  D.  Wyo.  Suit  pending. 


Eastern  Associated  Coal  Corp.,  4 IBMA  1,  82  I.D.  22 
(1975) 

Internat 1 1 Union  of  United  Mine  Workers  of 
America  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  No.  75-1107,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Dismissed  by  stipulation,  Oct.  29, 
1975. 


Eastern  Associated  Coal  Corp.,  4 IBMA  298,  82  I.D.  311 
(1975) 

United  Mine  Workers  of  America  v.  Interior 
Board  of  Mine  Operations  Appeals,  No.  75-1727, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Petition  for 
Review  withdrawn,  July  28,  1975. 


Eastern  Associated  Coal  Corp.,  82  I.D.  506  (1975); 
On  Reconsideration,  83  I.D.  425  (1976);  aff'd  en 
banc,  83  I.D.  695  (1976);  7 IBMA  152  (1976) 


United  Mine  Workers  of  America  v.  Cecil  D. 
Andrus , No.  77-1090,  U.S.  Ct.  of  Appeals, 

D.C.  Cir.  Voluntary  dismissal,  Apr.  4,  1977. 


Eastover  Mining  Co.,  2 IBSMA  5,  87  I.D.  9 (1980) 

Eastover  Mining  Co.  v . Cecil  D.  Andrus  et 
al. , Civil  No.  80-17,  E.D.  Ky.  Suit  pending. 


Lawrence  Edwards , A-30696,  A-30705  (Apr.  21,  1967) 

Lawrence  Edwards  v.  Stewart  Udall,  Civil 
No.  2714,  D.  Mont.  Rev'd  & remanded,  Nov.  18, 
1968;  stipulation  for  dismissal  & order  filed 
Aug.  4,  1970. 
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Wesley  Laverne  Edwards  v.  Paul  Unruh,  33  IBLA  277 
(1978) 

Wesley  Laverne  Edwards  v.  U.S.,  Cecil  Andrus, 
Secretary  of  the  Interior,  E.  I,  Rowland, 
Nevada  State  Dir. , Bureau  of  Land  Manage- 
ment , & Paul  Unruh , Civil  No.  77-0050  BRI, 

D.  Nev.  Judgment  for  defendant,  Oct.  31, 
1978;  appeal  filed  Dec.  27,  1978. 


Martha  E.  Ehbrecht , 62  IBLA  382  (1982) 

Martha  E.  Ehbrecht  v.  Dept,  of  the  Interior 
et  al . , Civil  No.  82-1329.  Suit  pending. 


Riter  Ekker , Kerry  Ekker,  38  IBLA  277  (1978) 

Riter  & Kerry  Ekker  v.  Cecil  Andrus  & BLM, 
Civil  No.  C-80-180A,  Utah.  Suit  pending. 


Appeal  of  Eklutna,  Inc.,  1 ANCAB  165,  83  I.D.  500 
(1976) 

State  of  Alaska  v.  Alaska  Native  Claims 
Appeal  Board  et  al..  Civil  No.  A76-236,  D. 
Alaska.  Suit  pending. 


Elkay  Mining  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

2 IBSMA  19  (1980) 

Elkay  Mining  Co.  v.  Cecil  D.  Andrus  et  al., 
Civil  No.  80-2030,  S.D.  W.  Va.  Suit  pending. 


Heldina  Eluska,  21  IBLA  292  (1975) 

Heldina  Eluska,  Individ.  & on  behalf  of  all 
others  similarly  situated  v.  Thomas  Kleppe, 
Individ.  & in  his  official  capacity  as  Secre- 
tary of  the  Interior,  Civil  No.  A-76-26  CIV, 

D.  Alaska.  Remanded  for  exhaustion  of  admin, 
remedies;  reconsideration  denied,  Dec.  10,  1976; 
appeal  dismissed;  judgment  denying  plaintiffs’ 
motion  for  summary  judgment  & remanding  case  to 
Agency,  Apr.  20,  1977;  appeal  dismissed  without 
prejudice,  Dec.  11,  1978. 


H.  J.  Enevoldsen,  44  IBLA  70,  86  I.D.  643  (1979) 

H.  J.  Enevoldsen  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Glenna  M,  Lane,  Chief,  O&G 
Sec.,  Wyo.  State  Office,  BLM,  & Shackelford 
Reeder , Civil  No.  C80-0047,  D.  Wyo.  Suit 
pending. 


Henry  J.  Ernst,  A-27196  (Nov.  7,  1955) 

Henry  J.  Ernst  v.  Secretary  of  the  Interior, 
Civil  No.  9303,  D.  Alaska.  Return  of  service 
quashed  & complaint  dismissed,  Dec.  28,  1956 
(opinion);  aff 'd,  244  F.2d  344  (9th  Cir.  1957). 


David  H.  Evans  v.  Ralph  C.  Little,  A-31044  (Apr.  10, 
1970);  1 IBLA  269,  78  I.D.  47  (1971) 

David  H.  Evans  v.  Rogers  C.  B.  Morton,  Civil 
No.  1-71-41,  D.  Idaho.  Order  granting  motion 
of  Ralph  C.  Little  for  leave  to  intervene  as  a 
party  defendant  issued  June  5,  1972.  Judgment 
for  defendants,  July  27,  1973;  af f 'd , Mar.  12, 
1975;  no  petition. 


Elsie  V.  Farington,  9 IBLA  191  (1973) 

Elsie  V.  Farington  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  S2768, 

E.  D.  Cal.  Dismissed  with  prejudice,  Dec.  5, 
1973  (opinion);  no  appeal. 


John  J.  Farrelly  et  al.,  62  I.D.  1 (1955) 

John  J.  Farrelly  & The  Fifty-One  Oil  Co.  v. 
Douglas  McKay,  Civil  No.  3037-55.  Judgment 
for  plaintiff,  Oct.  11,  1955;  no  appeal. 


Ralph  G.  Faulkner  et  al.,  26  IBLA  110  (1976) 

Ralph  G. , John  L. , Laura  Jo,  R.  Fred,  & 

Susan  L.  Faulkner  v.  Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  Curt  Berklund, 
Director,  Bureau  of  Land  Management,  et  al., 
Civil  No.  1-77-99,  D.  Idaho.  Judgment  for 
defendant,  Nov.  16,  1979;  appeal  filed 
Jan.  10,  1980. 


Federal  Energy  Corp.,  51  IBLA  144  (1980) 

Federal  Energy  Corp.  v.  U.S.  Dept,  of  the 
Interior , Civil  No.  81-0433.  Voluntary 
dismissal,  Apr.  27,  1981. 


Milton  D.  Feinberg,  Benson  J.  Lamp,  37  IBLA  39, 

85  I.D.  380  (1978);  On  Reconsideration,  40  IBLA 
222,  86  I.D.  234  (1979) 

Benson  J.  Lamp  v.  Cecil  Andrus , Secre- 
tary of  the  Interior,  James  L.  Burski, 
Douglas  E.  Henriques,  & Edward  W.  Stuebing, 
Admin.  Judges,  IBLA,  Civil  No.  79-1804. 
Dismissed  as  to  defendant  Feinberg,  Mar.  17, 
1981. 


Chester  H.  Ferguson  et  al.,  20  IBLA  224  (1975) 

Chester  H.  Ferguson,  Stella  Ferguson  Thayer  & 
Howell  L.  Ferguson  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  75-404-Civ-T-K,  M.D.  Fla.  Dismissed  with- 
out prejudice,  July  16,  1975. 


Admin.  Appeal  of  Hannah  Finnesand , A Native  Alaska 

Indian  v.  Comm'r  of  Indian  Affairs,  3 IBLA  263  (1975) 

Hannah  Finnesand  & Flora  Rondeau  for  them- 
selves & all  others  similarly  situated,  & 

Flora  Rondeau  as  next  friend  for  Deborah 
Rondeau,  Mitchell  Rondeau  & David  Rondeau  for 
themselves  & all  others  similarly  situated 
v.  Rogers  C.  B.  Morton  et  al«.  Civil  No.  A75- 
42,  D.  Alaska.  Consent  decree  approved  by  the 
Judge. 
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Thomas  R.  Fllckinger,  40  IBIA  53  (1979); 

Pamela  W.  Kay,  40  IBLA  240  (1979); 

Robert  B.  Coen,  41  IBLA  55  (1979) 

Robert  J«  Ahrens,  Harry  Alatchanlan, 

Jon  Arney,  Peter  R.  Brant,  Helen  D. 

Coen,  Robert  B.  Coen,  & Jack  P«  Corel, 
et  al.  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C79-166,  D.  Wyo. 
Judgment  for  plaintiff. 

Joel  Held  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Frank  Gregg,  Dir.  BLM,  Civil 
No.  CA-80-0133-G,  N.D.  Tex.  Suit  pending. 


Foote  Mineral  Co.,  34  IBLA  285,  85  I.D.  171  (1978) 

Foote  Mineral  Co.  v.  Cecil  D.  Andrus,  Individ. 

& as  Secretary  of  the  Interior,  H.  William 
Menard,  Individ.  & as  Dir.,  Geological  Survey, 

& Murray  T.  Smith,  Individ.  & as  Area  Mining 
Super.,  Geological  Survey,  Civil  No.  LV-78-141 
RDF,  D.  Nev.  Dismissed  without  prejudice 
Nov.  15,  1979.  No  appeal. 

Foote  Mineral  Co.  v.  U.S. , Ct.  Cl.  No.  12-78. 
Suit  pending. 

Carl  E.  Forsberg  et  al.,  A-29158  et  al.  (Aug.  19, 
1963) 

Carl  E.  Forsberg  v.  Stewart  L.  Udall,  Civil 
No.  63-472,  D.  Or.  Judgment  for  defendant, 

255  F.  Supp.  382  (1966);  appeal  dismissed, 

Oct.  13,  1966.  See  Linn  Land  Co.  v.  Stewart  L. 
Udall. 


Admin.  Appeal  of  Fort  Berthold  Land  & Livestock 
Ass'n  v.  Area  Dir.,  Aberdeen  Area  Office,  Bureau 
of  Indian  Affairs,  8 1B1A  90,  87  I.D.  201  (1980) 

Edward  S.  Danks,  John  Fredericks,  Maurice 
Danks,  et  al.  v.  Harrison  Fields,  Acting 
Supt.  of  Fort  Berthold  Indian  Reservation, 
et  al..  Civil  No.  A4-80-39,  D.N.D.  Suit 
pending. 


Robert  K.  Foster  et  al.,  A-29857  (June  15,  1964) 

Robert  K.  Foster  et  al.  v.  Manager,  Riverside 
Land  Office,  et  al..  Civil  No.  64-1110-WM,  S.D. 
Cal.  Judgment  for  defendant,  296  F.  Supp. 

1348  (1966);  no  appeal. 


T.  Jack  Foster,  75  I.D.  81  (1968) 

Gladys  H.  Foster,  Executrix  of  the  Estate  of 
T.  Jack  Foster  v.  Stewart  L.  Udall,  Boyd  L. 
Rasmussen , Civil  No.  7611,  D.N.M.  Judgment 
for  plaintiff,  June  2,  1969;  no  appeal. 


Franco  Western  Oil  Co.  et  al.,  65  I.D.  316,  427 
(1958) 

Raymond  J.  Hansen  v.  Fred  A.  Seaton,  Civil 
No.  2810-59.  Judgment  for  plaintiff,  Aug.  2, 
1960  (opinion);  no  appeal. 

See  Safarik  v.  Udall , 304  F.2d  944  (1962); 
cert . denied , 371  U.S.  901  (1962). 


Myrtle  A.  Freer  et  al.,  A-29221  (Apr.  2,  1963) 

Willis  W.  Ritter  v.  Rogers  C.  B,  Morton  et  al.. 
Civil  No.  1-70-74,  D.  Idaho.  Judgment  for 
plaintiff,  Nov.  14,  1972. 


Fuel  Resources  Development  Co.,  43  IBLA  19 
(1979) 

Fuel  Resources  Development  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Dale  R. 
Andrus,  Dir,  of  the  Colo.  State  Office,  BLM, 
et  al. , Civil  No.  79-1639,  D.  Colo.  Suit 
pending . 

Harold  W.  Fullerton,  46  IBLA  116  (1980) 

Harold  W.  Fullerton  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  80- 
22-M,  D.  Mont.  Judgment  for  defendant. 

Mar.  23,  1981. 


Coral  V.  Funderburg,  A-30514  (June  14,  1966) 

Coral  V.  Funder burg  v.  Stewart  L.  Udall  et 
al. , Civil  No.  2818  ND,  S.D.  Cal.  Dismissed 
with  prejudice,  Feb.  15,  1967;  aff 'd,  396  F.2d 
638  (9th  Cir.  1968);  no  petition. 


Gabbs  Exploration  Co.,  67  I.D.  160  (1960) 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall, 
Civil  No.  219-61.  Judgment  for  defendant, 
Dec.  1,  1961;  aff 'd,  315  F.2d  37  (1963); 
cert,  denied,  375  U.S.  822  (1963). 


Bernard  J.  & Myrle  A.  Gaffney,  A-30327  (Oct.  28, 
1965) 

Bernard  J.  & Myrle  A.  Gaffney  v.  Stewart  L. 
Udall , Civil  No.  3-66-22,  D.  Minn.  Stipulated 
dismissal  without  prejudice,  Jan.  17,  1969;  no 
appeal. 


John  Gahr , 65  IBLA  268  (1982) 

John  Gahr  v.  James  Watt,  John  T.  Tarr  & 
Maxwell  T.  Lieurance,  State  Dir.,  Wyoming, 
BLM,  Civil  No.  C82-0410.  Suit  pending. 


D.  R.  Gallagher,  54  IBLA  72  (1981) 

D.  R.  Gallagher  v.  U.S. , James  G.  Watt, 
Secretary  of  the  Interior,  Robert  Bur ford, 
Dir.,  BLM,  Civil  No.  C81-505J,  D.  Utah. 
Suit  pending. 


Estate  of  Temens  (Timens)  Vivian  Gardafee,  5 IBIA 
113,  83  I.D.  216  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe,  Secretary  of 
the  Interior,  & Erwin  Ray,  Civil  No.  C-76-200, 
E.D.  Wash.  Suit  pending. 


Stanley  Garthofner,  Duvall  Bros.,  67  I.D.  4 (1960) 

Stanley  Garthofner  v.  Stewart  L.  Udall , Civil 
No.  4194-60.  Judgment  for  plaintiff,  Nov.  27, 
1961;  no  appeal. 
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Estate  of  Gei-kaun-mah  (Bert),  4 IBIA  129,  82  I.D. 
408  (1975) 

Juanita  Geikaunmah  Mammedaty  & Imogene 
Gelkaunmah  Carter  v.  Rogers  C»  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  CIV 
75-1010-E,  W.D.  Okla.  Judgment  for  defen- 
dant, 412  F.  Supp.  283  (1976);  no  appeal. 


Uniform  Relocation  Assistance  Appeal  of  Sidney  Gelb, 
2 OHA  59  (1976) 

Sidney  Gelb  v.  Thomas  Kleppe,  Individ.  & 
officially  as  the  Secretary  of  Interior, 

Civil  No.  76-1931.  Suit  pending. 


General  Excavating  Co.,  67  I.D.  344  (1960) 

General  Excavating  Co.  v.  U.S. , Ct.  Cl. 
No.  170-62.  Dismissed  with  prejudice, 
Dec.  16,  1963. 


Estate  of  Walter  George  & Minnie  Racehorse  George 
Snipe,  9 IBIA  20  (1980) 

Charlotte  & Charlene  Hughes  v.  James  G.  Watt, 
Civil  No.  81-671-HB,  D.N.M.  Suit  pending. 


Geosearch,  Inc.,  IBLA  80-128.  Appeal  dismissed  by 
by  Order  dated  Jan.  2,  1980. 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C80- 
0084,  D.  Wyo.  Judgment  for  defendant, 

Oct.  15,  1980. 


Geosearch,  Inc.,  40  IBLA  267  (1979) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C- 
79-0593,  D.  Utah.  Judgment  for  defendant, 
Aug.  22,  1980;  no  appeal. 


Geosearch,  Inc.,  40  IBLA  401  (1979) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C- 
79-350,  D.  Wyo.  Dismissed  for  want  of 
jurisdiction,  494  F.  Supp.  978  (1980);  no 
appeal . 

Geosearch,  Inc.,  41  IBLA  291  (1979);  James  Koch 
et  al. , 61  IBLA  235  (1982) 

Geosearch,  Inc.,  & Carrie  Garner  v.  Getty 
Oil  Co.  et  al.,  Civil  No.  82-1109.  Suit 
pending . 

James  Koch  & Resource  Service  Co.  v. 

James  G.  Watt  et  al.,  Civil  No.  82-1189. 
Suit  pending. 


Geosearch,  Inc.,  47  IBLA  39  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus , Secre- 
tary of  the  Interior,  Maxwell  T.  Lieurance, 
State  Dir.,  BLM,  Glenna  M.  Lane,  Chief,  O&G 
Sec.,  Wyo,  State  Office,  BLM,  Warren  R.  Haas, 
Fed.  Energy  Corp. , & Banner  Oil  & Gas  Ltd., 
Civil  No.  C80-0205,  D.  Wyo.  Dismissed, 

508  F.  Supp.  839  (1981). 


Geosearch,  Inc.,  48  IBLA  51  (1980) 

Geo search,  Inc,  v.  Cecil  D.  Andrus , Secre- 
tary of  the  Interior,  Maxwell  T.  Lieurance, 
State  Dir.,  Wyo.  State  Office,  et  al.,  Civil 
No.  C-80-0258.  Dismissed,  508  F.  Supp.  839 
(1981) 


Geo search,  Inc.,  48  IBLA  76  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C- 
80-0259,  D.  Wyo.  Dismissed,  508  F.  Supp. 
839  (1981) 


Geo s ear ch , Inc . , 48  IBLA  333  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C- 
80-0292,  D.  Wyo.  Dismissed,  508  F.  Supp. 
839  (1981) 


Geosearch,  Inc.,  49  IBLA  19  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  C-80-0300,  D.  Wyo.  Judgment  for 
defendant,  517  F.  Supp.  1245  (1981) 


Nelson  A.  Gerttula,  64  I.D.  225  (1957) 

Nelson  A.  Gerttula  v.  Stewart  L.  Udall,  Civil 
No.  685-60.  Judgment  for  defendant,  June  20, 
1961;  motion  for  rehearing  denied,  Aug.  3, 
1961;  aff ’d,  309  F.2d  653  (1962);  no  petition. 


Charles  B.  Gonsales,  A-27944  (Apr.  22,  1959) 

Charles  B.  Gonsales  v.  Frederick  A.  Seaton, 
Civil  No.  2497-59.  Plaintiff's  amended  com- 
plaint dismissed  with  prejudice,  Jan.  12, 
1962;  no  appeal. 


Charles  B.  Gonsales  et  al.,  Western  Oil  Fields, 
Inc.,  et  al.,  69  I.D.  236  (1962) 

Pan  American  Petroleum  Corp.  & Charles  B. 
Gonsales  v.  Stewart  L,  Udall,  Civil  No.  5246, 
D.N.M.  Judgment  for  defendant,  June  4,  1964; 
aff ’d,  352  F. 2d  32  (10th  Cir.  1965);  no 
petition. 


Charles  B.  Gonsales,  A-29010  (Mar.  27,  1963) 

Charles  B.  Gonsales  v.  Stewart  L.  Udall,  Civil 
No.  5378  D.N.M.  Dismissed  with  prejudice, 

Nov.  12,  1963. 


John  Gonzales,  A-30604  (Sept.  26,  1968) 

John  Gonzales  v.  Stewart  Udall , Civil  No.  A- 
128-68,  D.  Alaska.  Order  to  Stay  Proceedings 
for  6 months  filed  June  3,  1970;  judgment  for 
plaintiff,  June  30,  1972;  upon  stipulation  of 
the  parties,  appeal  dismissed,  Nov.  30,  1972. 


Charles  Goodrich,  60  IBLA  25  (1981) 

Charles  Goodrich  v.  James  Watt,  Civil  No.  82- 
0405.  Suit  pending. 


LXXXI 


Suits  for  Judicial  Review 


Jack  Goodwin,  68  IBLA  400  (1982) 

Jack  Goodwin  v.  James  Watt  et  al.,  Civil 
No.  Al-83-17,  D.N.D.  Suit  pending. 


James  C.  Goodwin,  80  I.D.  7 (1973) 

James  C.  Goodwin  v.  Dale  R.  Andrus,  State 
Dir.,  Bureau  of  Land  Management,  Burton  W. 
Silcock,  Dir.,  Bureau  of  Land  Management, 

& Rogers  C.  B.  Morton,  Secretary  of  the 
Interior , Civil  No.  C-5105,  D.  Colo.  Dis- 
missed, Nov.  29,  1975  (opinion);  appeal 
dismissed.  Mar.  9,  1976. 


Ray  Granat  et  al«,  25  IBLA  115  (1976) 

Ray  Granat  v.  Thomas  S.  Kleppe  & the  Dept, 
of  the  Interior,  Civil  No.  C 76-274, 

D.  Utah.  Suit  pending. 


Estate  of  George  Green,  IA-T-11  (June  7,  1968) 

Lillian  Crenshaw  et  al.  v.  Secretary,  Civil 
No.  68-317,  W.D.  Okla.  Dismissed,  Feb.  4, 
1969;  no  appeal. 


LaVonne  E.  Grewell , 23  IBLA  190  (1976) 

LaVonne  V.  Grewell  v.  Thomas  S.  Kleppe,  Sec- 
retary of  the  Interior,  Civil  No.  C76-602V, 
W.D.  Wash.  Judgment  for  defendant,  May  9, 
1978;  appeal  filed  July  18,  1978. 


Grindstone  Butte  Project,  18  IBLA  16  (1974); 

24  IBLA  49  (1976) 

Grindstone  Butte  Project  et  al.  v . Thomas  S. 
Kleppe , Secretary  of  the  Interior , Curt 
Berklund , Dir,  of  the  Bureau  of  Land  Manage- 
ment , et  al . , Civil  No.  1-76-173,  D.  Idaho. 
Judgment  for  plaintiff,  Sept.  8,  1977;  rev'd, 
638  F. 2d  100  (9th  Cir.  1981). 


Estate  of  James  Growing  Thunder,  Fort  Peck 

Allottee  No.  2210,  Deceased,  3 IBIA  18  (1974) 

Nancy  Growing  Thunder  & Vernon  Growing  Thunder , 
Minors,  by  & through  their  next  friend  & 

Guardian  Ad  Litem,  Dale  Running  Bear  v.  Rogers 
Morton,  Individ.  & as  Secretary  of  the  Interior, 
et  al..  Civil  No.  74-73  BLG,  D.  Mont.  Dismissed, 
Mar.  15,  1976. 


Celeste  C.  Grynberg,  Dean  G.  Smernoff,  44  IBLA  197 
(1979) 

Celeste  C.  Grynberg  & Dean  G.  Smernoff  as  Co- 
Trustees  for  the  Stephen  Mark  Grynberg  Trust 
v.  Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Dale  R.  Andrus,  Colo.  State  Dir.,  BLM,  IBLA, 
Joseph  W.  Goss  & Joan  B.  Thompson,  Judges 
thereof , Civil  No.  79-1771,  D.  Colo.  Judgment 
for  defendant,  Jan.  20,  1981;  appeal  filed 
Feb.  11,  1981. 


Gulf  Oil  Corp.,  69  I.D.  30  (1962) 

Southwestern  Petroleum  Corp,  v.  Stewart  L. 
Udall , Civil  No.  2209-62.  Judgment  for 
defendant,  Oct.  19,  1962;  aff 'd,  325  F.2d 
633  (1963);  no  petition. 


Gulf  Oil  Corp.  et  al.,  21  IBLA  1 (1975) 

Gulf  Oil  Corp.  & Mobil  Oil  Corp.  v.  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al., 
Civil  No.  75-2396,  Sec.  F,  E.D.  La.  Remanded 
to  the  Secretary  of  the  Interior  for  a hearing, 
Apr.  13,  1977. 


Thomas  V.  Gullo  & Joseph  L.  Randazzo,  29  IBLA  126 
(1977) 

Thomas  V.  Gullo  & Joseph  L.  Randazzo  v. 

Dept,  of  the  Interior,  Civil  No.  77-0869. 

Aff ’d,  Oct.  11,  1977. 


Ronald  M.  Guntert , Marion  G.  Guntert , 60  IBLA  200 
(1981) 

Ronald  M.  & Marion  G.  Guntert  v.  James  G. 

Watt,  Secretary  of  the  Interior,  et  al.,  Civil 
No.  CIVS-82-508-PCW,  E.D.  Cal.  Suit  pending. 


Gustav  Hirsch  Organization,  Inc.,  IBCA-175 
(Oct.  30,  1958) 

Gustav  Hirsch  Organization,  Inc,  v.  U.S. , 
Ct.  Cl.  No.  416-59.  Compromised. 


Guthrie  Electrical  Construction,  62  I.D.  280 
(1955);  IBCA-22  (Supp.)  (Mar.  30,  1956) 

Guthrie  Electrical  Construction  Co,  v.  U.S. , 
Ct.  Cl.  No.  129-58.  Stipulation  of  settle- 
ment filed  Sept.  11,  1958.  Compromise  offer 
accepted  & case  closed  Oct.  10,  1958. 


Ottlin  D.  Haas,  61  IBLA  338  (1982) 

Ottlin  D.  Haas  v . Dept,  of  the  Interior 
et  al . , Civil  No.  82-1327.  Suit  pending. 


Walter  S.  Haas,  Jr.,  55  IBLA  283  (1981) 

Walter  S.  Haas,  Jr.  v . James  Watt  et  al., 
Civil  No.  81-816,  D.  Or.  Suit  pending. 


L.  H.  Hagood  et  al.,  65  I.D.  405  (1958) 

Edwin  Still  et  al.  v.  U.S. , Civil  No.  7897, 
D.  Colo.  Compromise  accepted. 

Estate  of  Charles  Hall,  Sr.,  8 IBIA  53  (1980) 

Charles  Hall,  Jr.  & Ruby  Martin  Archdale 
v.  Cecil  Andrus,  Individ.  & as  Secretary 
of  the  Interior,  Civil  No.  CV-80-67-GF, 

D.  Mont.  Suit  pending. 
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William  Hall  et  al.,  A-30849;  A-30852;  A-30857 
(Sept.  16,  1968) 

William  Hall  & Diane  Hall  v.  Secretary  of  the 
Interior , Civil  No.  A-169-68,  D.  Alaska.  Dis- 
missed, July  25,  1969;  no  appeal. 


Lester  J,  Hamel,  A-28830  (Sept.  17,  1962) 

Lester  J.  Hamel  v.  Neal  D.  Nelson  et  al.. 
Civil  No.  8565,  N.D.  Cal.  Judgment  for 
defendant,  Dec.  13,  1963  (opinion);  judg- 
ment entered  Feb.  11,  1964;  appeal  docketed 
Feb.  14,  1964;  dismissed  by  plaintiff, 

Mar.  20,  1964. 


Albert  Hanan  et  al.;  J.  A.  Jack  & Sons,  Inc.;  & 
Hemphill  Brothers,  Inc.,  6 ANCAB  111  (1981) 

Sealaska  Corp.  v.  Secretary  of  the  Interior 
et  al. , Civil  No.  A81-513  CIV,  D.  Alaska. 
Suit  pending. 


Raymond  J.  Hansen  et  al.,  67  I.D.  362  (1960) 

Raymond  J.  Hansen  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  3902-60.  Judgment  for  defendant, 
June  23,  1961;  aff’d,  304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 

Robert  Schulein  v.  Stewart  L.  Udall,  Civil 
No.  4131-60.  Judgment  for  defendant,  June  23, 
1961;  aff’d,  304  F.2d  944  (1962);  no  petition. 


Raymond  J.  Hansen , A-30179  (Mar.  5,  1965) 

Mary  L.  Brandt  & Natalie  Z.  Shell  v.  Stewart  L. 
Udall , Civil  No.  2659-ND,  S.D.  Cal.  Dismissed, 
Sept.  30,  1965;  amended  complaint  filed  Nov.  15, 
1965;  judgment  for  defendant,  June  7,  1966;  dis- 
missed for  lack  of  jurisdiction,  Nov.  15,  1967; 
judgment  for  defendants,  Mar.  26,  1968;  rev’d, 
427  F.2d  53  (9th  Cir.  1970);  no  petition. 

Mary  L.  Brandt  & Natalie  Z.  Shell  v.  Stewart  L. 
Udall , Civil  No.  2715-ND,  S.D.  Cal.  Dismissed, 
Dec.  3,  1965. 


Beverly  Harrell,  12  IBLA  276  (1973) 

Beverly  Harrell  v.  A.  John  Hillsamer,  Chief 
of  Land  & Minerals  Operations,  Bureau  of  Land 
Management  for  Nevada,  & E.  I.  Rowland,  State 
Dir.,  Bureau  of  Land  Management,  Nevada,  Civil 
No.  CIV-LV-2137 , RDF,  D.  Nev.  Dismissed, 

Dec.  7,  1973;  motion  for  new  trial  denied, 

Feb.  6,  1974;  no  appeal. 


Royal  Harris,  45  IBLA  87  (1980) 

Royal  Harris , James  Friedman  & Stu  Mach  v. 
U.S.,  Cecil  Andrus,  Secretary  of  the  Interior, 
George  Gustafson,  Townsite  Trustee  for  the 
State  of  Alaska,  Civil  No.  A80-174-Civ. , 

D.  Alaska.  Suit  pending. 


Virgil  T.  Hartquist,  51  IBLA  356  (1980) 

Virgil  T.  Hartquist  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Civil  No.  81- 
319,  D.  Colo.  Suit  pending. 


Judicial  Review 

Paul  Harvey  et  al.,  A-30552  (June  24,  1966) 

Paul  Harvey,  Grace  Ernest  & Lalo  Enriquez 
v.  Stewart  L.  Udall,  Civil  No.  6753,  D.N.M. 
Judgment  for  defendant,  Jan.  25,  1967;  aff’d, 
384  F.2d  883  (10th  Cir.  1967);  no  petition. 


Hat  Ranch,  Inc.,  27  IBLA  340,  83  I.D.  542  (1976) 

Hat  Ranch , Inc . v.  Thomas  Kleppe  et  al . , 
Civil  No.  76-668M,  D.N.M.  Remanded  to  the 
Interior  Board  of  Land  Appeals,  June  2, 
1978;  appeal  dismissed  for  lack  of  juris- 
diction, Oct.  18,  1978. 


Billy  K.  Hatfield  et  al.  v.  Southern  Ohio  Coal  Co., 
4 IBMA  259,  82  I.D.  289  (1975) 

Dist.  6 United  Mine  Workers  of  America  et 
al.  v.  U.S.  Dept,  of  Interior  Board  of  Mine 
Operations  Appeals,  No.  75-1704,  U.S.  Ct.  of 
Appeals,  D.C.  Cir.  Board’s  dec.  aff'd, 

562  F. 2d  1260  (1977). 


Havlah  Group,  60  IBLA  349  (1981) 

Havlah  Group,  a Partnership  & Gerald  P. 
Kooyers  v.  Watt , Civil  No.  CIV-82-1018, 
D.  Idaho.  Suit  pending. 


Headwaters  Ass'n  (Protestant-Appellant),  Cabax  Mills 
et  al.  ( Intervenors) , IBLA  76-68,  remanded  to  Bureau 
of  Land  Management  by  Order,  Oct.  21,  1975;  33  IBLA 
91  (1977);  Appeal  of  Harold  P.  Canady  et  al., 

29  IBLA  69  (1977);  Alan  Winter,  Elizabeth  Freeman, 
et  al.,  23  IBLA  343  (1976) 

Arthur  Downing,  Alan  Winter,  Alan  Troxler  & 
Headwaters  v.  Kent  Frizzell , Acting  Secretary 
of  the  Interior,  et  al..  Civil  No.  75-1128, 

D.  Or.  Stipulated  dismissal,  Dec.  30,  1976. 


Hercules  (A  Partnership)  & Gemini  (A  Partnership), 
67  IBLA  151  (1982) 

Eileen  Grooms  v.  James  Watt  & Hercules  (A 
Partnership) , Civil  No.  82-2179,  D.  Colo. 

Suit  pending. 


Thomas  D.  Hickey,  34  IBLA  86  (1978) 

Thomas  D.  Hickey  v.  U.S.,  Interior  Board  of 
Land  Appeals,  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & William  L.  Mathews,  State 
Dir.  (Idaho),  BLM,  Civil  No.  CIV  78-1142, 

D.  Idaho.  Suit  pending. 


Jesse  Higgins,  Paul  Gower  & William  Gipson  v. 

Old  Ben  Coal  Corp.,  3 IBMA  237,  81  I.D.  423  (1974) 

Jesse  Higgins  et  al.  v.  Cecil  D.  Andrus, 

No.  77-1363,  U.S.  Ct.  of  Appeals,  D.C.  Cir. 
Dismissed  for  lack  of  jurisdiction,  June  20, 
1977. 


Hiko  Bell  Mining  & Oil  Co.,  24  IBLA  255  (1976) 

Hiko  Bell  Mining  & Oil  Co.,  a Utah  Corp.  v. 
Ttiomas  S.  Kleppe,  Secretary  of  the  Interior, 
Civil  No.  C 76-138,  D.  Utah.  Judgment  for 
plaintiff,  Apr.  4,  1978. 
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Neil  Hirsch,  70  IBLA  307  (1983) 

Neil  Hirsch  v.  James  Watt  et  al..  Civil 
No.  83-0097A,  D.  Utah.  Suit  pending. 


The  Hoke  Co.,  3 IBSMA  7 (1981) 

The  Hoke  Co.  v.  U.S.  & James  Watt, 
Secretary  of  the  Interior,  Civil  No. 
81-0050-0(G) , W.D.  Ky.  Suit  pending. 


Holland  Livestock  Ranch  & John  J.  Casey,  52  IBLA 
326,  88  I.D.  275  (1981) 

Holland  Livestock  Ranch  et  al.  v.  U.S. , 
James  Watt,  Secretary  of  the  Interior, 
et  al. , Civil  No.  CIV-R-81-68-BRT, 

D.  Nev.  Suit  pending. 


Kenneth  Holt,  an  Individ.,  etc.,  68  I.D.  148  (1961) 

Kenneth  Holt,  etc,  v.  U.S. , Ct.  Cl.  No.  162- 
62.  Stipulated  judgment,  July  2,  1965. 


Home  Petroleum  Corp  et  al.,  54  IBLA  194,  88  I.D. 
479  (1981) 

Anthony  C.  Pagedas , Calvin  J.  Gillespie, 
Peter  G.  Sarantos,  Thomas  C.  Pagedas, 

Donald  J.  Albrecht,  & Fred  L.  Engle,  dba 
Resource  Service  Center  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Glenna  M.  Lane, 
Chief,  O&G  Sec.,  Wyo.  State  Office,  BLM, 
Civil  No.  C81-206,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & M.  T,  McGregor  v.  James  G. 
Watt  et  al. , Civil  No.  C81-0208,  D.  Wyo. 

Suit  pending. 


Hoover  & Bracken  Energies , Inc . , 52  IBLA  27, 

88  I.D.  7 (1981) 

Hoover  & Bracken  Energies,  Inc,  v.  DPI, 
James  Watt,  Secretary,  Doyle  G.  Frederich, 
Acting  Dir.  U.S.  Geological  Survey  & 
Theodore  Krenzke,  Pep.  Comm'r,  B1A,  Civil 
No.  CIV-81-461T,  W.D.  Okla.  Judgment  for 
plaintiff,  Nov.  18,  1981. 


Hope  Natural  Gas  Co.,  70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 
Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2109—63.  Judgment 
for  defendant,  Sept.  20,  1965;  per  curiam 
dec.,  af f 'd , Apr.  28,  1966;  no  petition. 


Charles  House,  Mrs.  Leonard  Skinner,  33  IBLA  308  (1978) 

Charles  House  & Eleanor  Lee  Burnham,  as  Sole 
Heir  & Devisee  of  Geneva  Tullis  Skinner,  a.k.a. 
Mrs.  Leonard  Skinner,  Deceased  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  CV-R-80-148-BRT,  D.  Nev.  Suit  pending. 

U.S.  v.  Charles  House,  Eleanor  Lee  Burnham,  as 
Sole  Heir  & Devisee  of  Geneva  Tullis  Skinner, 
a.k.a.  Mrs.  Leonard  Skinner,  Deceased,  Fargo 
Pacific  Rock  & Sand,  Inc.,  & Thiriot  Sand  & 

Gravel , Civil  No.  CIV-LV-81-89,  RDF,  D.  Nev. 

For  above  cases: 

Actions  consolidated.  Suit  pending. 


Elbert  F.  Howey,  15  IBLA  208  (1974) 

Elbert  F.  Howey  v.  Rogers  Morton,  Secretary 
of  the  Interior,  Civil  No.  A74-56,  D.  Alaska. 
Dismissed  with  prejudice,  Oct.  16,  1975 
(opinion);  no  appeal. 


Estate  of  Alvin  Hudson,  5 IBIA  174  (1976) 

David  Russell  Hudson  v.  U.S.,  Thomas  S. 
Kleppe,  Secretary  of  the  Interior, 
Veradine  Reed  Stearns,  Lois  Jean  Reed 
Saxton,  Mildred  Reed  Anderson,  Ivan  Stacy 
Reed  Cleveland,  Civil  No.  C76-227T,  W.D. 
Wash.  Dismissed  with  prejudice,  Mar.  6, 
1979;  aff 'd , Feb.  10,  1981,  petition  for 
cert,  filed. 


Boyd  L.  Hulse  v.  William  H.  Griggs,  67  I.D.  212 
(1960) 

William  H.  Griggs  v.  Michael  T.  Solan,  Civil 
No.  3741,  D.  Idaho.  Stipulation  for  dismissal 
filed  May  15,  1962. 


Dan  H.  Hunter,  Ray  H.  Albrechtsen,  IBLA  70-79,  565 
(Order  of  Dismissal  dated  Feb.  22,  1973);  recon- 
sideration denied  by  Order,  June  1,  1973. 

Dan  H.  Hunter  & Mountain  States  Resources 
Corp.  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  C-393-73,  D.  Utah. 
Judgment  for  Defendant,  Dec.  17,  1974;  aff'd, 
529  F. 2d  645  (10th  Cir.  1976);  no  petition. 

Ray  H.  Albrechtsen  & Mountain  States  Corp.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  C-392-73,  D.  Utah.  Judgment  for 
plaintiff,  Mar.  31,  1976;  rev’d  & remanded  with 
directions,  570  F.2d  906  (10th  Cir.  1978); 
cert,  denied,  Oct.  2,  1978. 


Stanley  W.  Hutchinson  v.  Clyde  W.  Bishop,  A-29693 
(May  4,  1964) 

Clyde  W,  Bishop  v.  Stewart  L.  Udall,  Civil 
No.  1-65-54,  D.  Idaho.  Judgment  for  plaintiff, 
July  7,  1966;  no  appeal. 
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H & W Oil  Co. , 22  IBLA  313  (1975) 

H & W Oil  Co.  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior,  Civil  No.  763016,  E.D.  111. 
Judgment  for  defendant,  Nov.  29,  1976. 


John  V.  Hyrup , 15  IBLA  412  (1974) 

John  V.  Hyrup  v.  Rogers  C.  B.  Morton,  Civil 
No.  74-689,  D.  Colo.  Rev'd  & remanded  for 
further  admin,  proceedings,  406  F.  Supp.  214 
(1976);  appeal  filed  Jan.  14,  1976;  final  judg- 
ment entered  May  12,  1976;  appeal  filed  July  7, 
1976;  aff 'd,  Nov.  7,  1977;  no  petition. 


Idaho  Desert  Land  Entries — Indian  Hill  Group, 

72  I.D.  156  (1965);  U.S.  v.  Ollie  Mae  Shearman 
et  al. — Idaho  Desert  Land  Entries — Indian  Hill 
Group , 73  I.D.  386  (1966) 

Wallace  Reed  et  al.  v.  Dept,  of  the  Interior 
et  al. , Civil  No.  1-65-86,  D.  Idaho.  Order 
denying  preliminary  injunction.  Sept.  3,  1965; 
dismissed,  Nov.  10,  1965;  amended  complaint 
filed,  Sept.  11,  1967. 

U.S.  v.  Raymond  T.  Michener  et  al . , Civil 
No.  1-65-93,  D.  Idaho.  Dismissed  without 
prejudice,  June  6,  1966. 

U.S.  v.  Hood  Corp,  et  al.,  Civil  No.  1-67-97, 
S.D.  Idaho. 

Civil  Nos.  1-65-86  & 1-67-97  consolidated. 
Judgment  adverse  to  U.S.,  July  10,  1970;  rev 1 d , 
480  F .2d  634  (9th  Cir.  1973);  cert,  denied, 

414  U.S.  1064  (1973);  dismissed  with  prejudice 
subject  to  the  terms  of  the  stipulation, 

Aug.  30,  1976. 


Inexco  Oil  Co.  et  al.,  54  IBLA  260  (1981) 

Janet  E.  MacCracken  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C81- 
0212,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc,  v.  James  Watt , Secretary  of 
the  Interior , et  al . , Civil  No.  C81-0215, 

D.  Wyo.  Suit  pending. 


Appeal  of  Inter*Helo,  Inc.,  IBCA-713-5-68  (Dec.  30, 
1969);  82  I.D.  591  (1975) 

John  Billmeyer,  etc,  v.  U.S. , Ct.  Cl.  No.  54- 
74.  Remanded  with  instructions  to  admit 
evidence,  May  30,  1975. 


Interpretation  of  Sec.  603  of  the  Federal  Land 
Policy  & Management  Act  of  1976 — Bureau  of 
Land  Management  (BLM)  Wilderness  Study,  M- 
36910,  86  I.D.  89  (1979) 

Rocky  Mountain  Oil  & Gas  Ass'n  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior  & Leo 
Krulitz,  Solicitor  of  the  Interior,  Civil 
No.  C78-265,  D.  Wyo.  Judgment  for  plaintiff, 
Nov.  17,  1980;  appeal  filed,  Jan.  5,  1981. 


Judicial  Review 

Interpretation  of  the  Submerged  Lands  Act,  71  I.D. 

20  (1964) 

Floyd  A.  Wallis  v.  Stewart  L.  Udall , Civil 

No.  3089-63.  Dismissed  with  prejudice,  Mar.  27, 

1968. 


Estate  of  Cleveland  Iron  Shooter,  7 IBIA  212  (1979) 

Teresa  Ramirez,  Executor  of  Estate  of  Lola 
Ramirez  v.  Secretary  of  the  Interior,  Civil 
No.  79-L-293,  D.  Neb.  Suit  pending. 


Island  Creek  Coal  Co.,  1 IBSMA  316,  86  I.D.  724 
(1979) 

Island  Creek  Coal  Co.,  Rebel  Coal  Co.  v. 
Cecil  D.  Andrus  et  al.,  Civil  No.  80-3137, 
S.W.  W.  Va.  Suit  pending. 


C.  J.  Iverson,  82  I.D.  386  (1975) 

C.  J.  Iverson  v.  Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  & Dorothy  D.  Rupe,  Civil 
No.  75-106-Blg,  D.  Mont.  Stipulation  for  dis- 
missal with  prejudice.  Sept.  10,  1976. 


J.  A.  Jones  Construction  Co.  et  al.,  IBCA-233 
(June  17,  1960) 

Palisades  Contractors  et  al.  v.  U.S. , Civil 
No.  2247,  D.  Idaho.  Settled. 


J.  A.  Terteling  & Sons,  64  I.D.  466  (1957) 

J.  A.  Terteling  & Sons  v.  U.S, , Ct.  Cl.  No.  114- 
59.  Judgment  for  defendant,  390  F.2d  926  (1968); 
remaining  aspects  compromised. 


J.  D.  Armstrong  Co.,  63  I.D.  289  (1956) 

J.  D.  Armstrong,  Inc,  v.  U.S. , Ct.  Cl.  No.  490- 
56.  Plaintiff's  motion  to  dismiss  petition 
allowed,  June  26,  1959. 


Jensen-Rasmussen  et  al.,  IBCA-363  (Mar.  14,  1963) 

Jensen-Rasmussen  & Co,  v.  U. S . , Civil  No.  5963, 
W.D.  Wash.  Judgment  for  defendant,  Feb.  24,  1964 
no  appeal. 


Raymond  N.  Joeckel,  68  IBLA  195  (1982) 

Raymond  N.  Joeckel  v.  James  G.  Watt,  Civil  No.  83 
C0171,  D.  Colo.  Suit  pending. 
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John  Walters  Coal  Co»  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement , • 

(Respondent),  3 IBSMA  238;  258;  259  (1981) 

John  Walters  Coal  Co.  v.  James  Watt  et  al.. 
Civil  No.  81-129,  E.D.  Ky.  Suit  pending. 


Carlyle  Kammerer,  Jr.,  et  al.,  47  IBLA  246  (1980) 

Milton  L.  Mounce  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  & Maxwell  T.  Lieurance,  Wyo. 
State  Dir.,  BLM,  Civil  No.  C80-0240,  D.  Wyo. 
Suit  pending. 


Calvin  C.  Johnson,  35  IBLA  306  (1978) 

Calvin  C.  Johnson  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Paul  Howard,  Utah  State  Dir., 
BLM,  Morgan  S.  Jensen,  Dist.  Manager  Kanab 
Dist.,  Larry  Sip,  Area  Manager,  Vermilion 
Resource  Area,  Civil  No.  C-78-0377,  D.  Utah. 
Dismissed  with  prejudice.  Mar.  3,  1981. 


Dale  Johnson,  A-30806  (Sept.  17,  1968) 

Dale  Johnson  v.  Stewart  L.  Udall,  Secretary 
of  the  Interior,  Civil  No.  A-135-68,  D.  Alaska. 
Stipulated  dismissal,  Apr.  10,  1969;  no  appeal. 


M.  G.  Johnson,  78  I.D.  107  (1971); 

U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 

Menzel  G.  Johnson  v . Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  et  al.,  Civil  No.  CN- 
LV-74-158,  RDF,  D.  Nev.  Judgment  for  defendant, 
Oct.  18,  1977;  aff 'd , Sept.  18,  1980.  No  petition. 


Estate  of  Edward  Alpheus  Jones,  5 IBIA  138  (1976) 

Robert  Sam  v.  U.S.  et  al. , Civil  No.  76-0552. 
Dismissed  as  to  defendants  U.S.,  Dept,  of 
the  Interior  & the  Bureau  of  Indian  Affairs, 
July  30,  1976;  judgment  for  defendant  Robert  C. 
Snashall,  July  30,  1976. 


J.  T.  & W.  Coal  Co.  v.  Office  of  Surface  Mining 
Reclamation  & Enforcement,  3 IBSMA  283  (1981) 

J.  T.  & W.  Coal  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Civil  No.  81- 
195 , E.D.  Ky.  Suit  pending . 


Kanawah  Coal  Co.,  7 IBMA  234  (1977) 

Kanawah  Coal  Co.  v.  Cecil  D.  Andrus,  No.  77- 
1089,  U.S.  Ct.  of  Appeals,  4th  Cir.  Petition  for 
review  denied,  553  F.2d  361  (4th  Cir.  1977). 


Vivian  Sullivan  Karl son,  60  IBLA  10  (1981) 

Vivian  Sullivan  Karlson  v.  James  G.  Watt, 
Civil  No.  82-172,  D.  Or.  Suit  pending. 


R.  A.  Keans,  A-30183  (Feb.  16,  1965) 

R.  A.  Keans  v.  Stewart  L.  Udall  et  al . , Civil 
No.  2648-ND,  S.D.  Cal.  Defendant's  motion  to 
dismiss  granted,  Nov.  22,  1965;  no  appeal. 


Estate  of  Kee-ah-tha-com-oke-quah , IA-974,  975 
(Sept.  16,  1965) 

D.  Q.  (Bill)  Couch  v.  Stewart  L.  Udall,  Civil 
No.  66-282,  W.D.  Okla.  Aff'd,  265  F.  Supp. 
848  (1967);  aff'd,  404  F.2d  97  (10th  Cir. 
1968);  no  petition. 


Admin.  Appeal  of  Leo  M.  Kennerly,  Sr.  v.  Billings  Area 
Dir.,  Bureau  of  Indian  Affairs,  8 IBIA  106  (1980) 

Leo  Kennerly,  Sr.  v.  U.S.,  Cecil  Andrus 
et  al. , Civil  No.  CV-81-3-GP,  D.  Mont. 

Suit  pending. 


June  Oil  & Gas,  Inc.,  Cook  Oil  & Gas,  Inc., 

41  IBLA  394,  86  I.D.  374  (1979) 

June  Oil  & Gas,  Inc.,  & Cook  Oil  & Gas,  Inc,  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
et  al . , Civil  No.  79-1334,  D.  Colo.  Judg- 
ment for  defendant,  Jan.  20,  1981;  appeal 
filed  Feb.  11,  1981. 


Kenneth  J.  Kadow  et  al.,  A-30053  (Oct.  5,  1964) 

Kenneth  J.  Kadow  et  al.  v . Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  A-l-65, 
D.  Alaska.  Judgment  for  defendant,  Sept.  7, 
1967;  dismissed  for  lack  of  prosecution, 

Feb.  2,  1968;  no  petition. 


Kaiser  Steel  Corp.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

1 IBSMA  184  (1979);  Kaiser  Steel  Corp.,  2 IBSMA 
158,  87  I.D.  324  (1980) 

Kaiser  Steel  Corp.  v.  Office  of  Surface  Mining 
& Enforcement , Civil  No.  80-656-M,  D.N.M. 

Suit  pending. 


Kerr  McGee  Corp.,  Cabot  Corp.,  Felmont  Oil  Corp., 

& Case-Pomeroy  Corp.,  6 IBLA  108  (1972);  Petition 
for  reconsideration  denied.  May  14,  1974 

Kerr-McGee  Corp. , Cabot  Corp. , Felmont  Oil 
Corp.,  & Case-Pomeroy  Oil  Corp.  v.  Rogers  C.  B. 
Morton  et  al..  Civil  No.  616-72.  Dismissed 
with  prejudice,  Oct.  22,  1974;  aff'd,  527  F.2d 
838  (1975);  no  petition. 


Estate  of  San  Pierre  Kilkaken  (Sam  E.  Hill), 

1 IBIA  299,  79  I.D.  583  (1972);  4 IBIA  242 
(1975);  5 IBIA  12  (1976) 

Christine  Sam  & Nancy  Judge  v.  Thomas  Kleppe , 
Secretary  of  the  Interior,  Civil  No.  C-76-14, 
E.D.  Wash.  Dismissed  with  prejudice. 


John  J,  King,  A-28543  (Oct.  13,  1960) 

John  J.  King  v.  Stewart  L.  Udall,  Civil  No.  68- 
61.  Judgment  for  plaintiff,  Nov.  8,  1961; 
rev'd,  308  F.2d  650  (1962);  no  petition. 
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John  J.  King  et  al.,  Fairbanks  033268,  033279 
(Sept.  25,  1964) 

John  J.  King  et  al.  v.  Stewart  L.  Udall,  Civil 
No.  2750-64.  Judgment  for  plaintiffs,  266  F. 
Supp.  747  (1967);  on  May  4,  1967,  a stipula- 
tion of  voluntary  dismissal  with  prejudice  sgd. 
by  the  plaintiffs  & all  other  parties. 


John  J.  King,  Dorothy  W.  King,  Fairbanks  034577 
(Oct.  26,  1965) 

John  J.  & Dorothy  W.  King  v.  Stewart  L. 

Udall , Civil  No.  A-6-66,  D.  Alaska.  Dismissed 
with  prejudice  Apr.  24,  1968. 


Barbara  G.  Kirk  & Marjorie  G.  Wright 
See  Dean  Kirk 


Dean  Kirk,  A-29018a  (Apr.  26,  1963);  Barbara  G. 
Kirk  & Marjorie  G.  Wright,  A-30022  (Aug.  20, 
1963) 

George  M.  Larsen  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  1651,  D.  Nev.  Stipulation  covering 
seven  land  entries;  four  dismissed  as  moot, 
three  dismissed  with  prejudice. 


Kirkpatrick  Oil  Co.,  32  IB LA  329  (1977) 

Kirkpatrick  Oil  & Gas  Co.  v.  U.S.  & Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil 
No.  CIV-77-1247E,  D.  Okla.  Judgment  for  defen- 
dant Nov.  26,  1979;  appeal  filed  Jan.  18,  1980. 


Margaret  L.  & Allan  D.  Klatt,  23  IBLA  59  (1975) 

Margaret  L.  Klatt  v.  Thomas  S.  Kleppe,  Individ. 

& in  his  official  capacity  as  Secretary  of  the 
Interior,  et  al..  Civil  No.  A76-44  CIV,  D.  Alaska. 
Suit  pending. 


Anquita  L.  Kluenter  et  al.,  A-30483,  Nov.  18,  1965 
See  Bobby  Lee  Moore  et  al. 


Leo  J.  Kottas,  Earl  Lutzenhiser,  73  I.D.  123  (1966) 

Earl  M.  Lutzenhiser  & Leo  J.  Kottas  v. 

Stewart  L.  Udall  et  al.,  Civil  No.  1371, 

D.  Mont.  Judgment  for  defendant,  June  7, 

1968;  aff ’d,  432  F.2d  328  (9th  Cir.  1970); 
no  petition. 


Max  L.  Krueger,  Vaughan  B.  Connelly,  65  l.D.  185 
(1958) 

Max  Krueger  v.  Fred  A.  Seaton,  Civil 
No.  3106-58.  Complaint  dismissed  by 
plaintiff,  June  22,  1959. 


James  M.  Krumtum  & Cale  M.  Shearer,  A-30838 
(Dec.  21,  1967) 

James  M.  Krumtum  & Cale  M.  Shearer  v.  Udall 
et  al..  Civil  No.  6567,  D.  Ariz.  Judgment 
for  defendant,  Jan.  6,  1970;  no  appeal. 


Joseph  T.  Kurkowski,  15  IBLA  13  (1974) 

John  & Ruth  E.  Melcher  v.  Edwin  Zaidlicz, 
Montana  Dir,  of  the  Bureau  of  Land  Manage- 
ment, et  al«.  Civil  No.  74-34-BLG,  D.  Mont. 
Dismissed  for  want  of  jurisdiction,  Sept.  4, 
1974;  dismissed,  Sept.  11,  1975. 

Marlin  D.  Kuykendall  v.  Phoenix  Area  Director  & 
Yavapai-Prescott  Tribe,  8 IBIA  76,  87  I.D.  189 
(1980) 

Yavapai-Prescott  Indian  Tribe  v.  Cecil  D. 
Andrus , Secretary  of  the  Interior , et  al . , 
Civil  No.  CIV-80-464  PCT-CLH,  D.  Ariz. 

Suit  pending. 


KVK  Partnership,  69  IBLA  199  (1982) 

KVK  Partnership  v.  James  Watt  & Jeanette  G. 
Hall,  Civil  No.  83-0044-C,  D.N.M.  Suit 
pending. 


Richard  M.  Lade,  as  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.R.,  A-29121  (Jan.  10,  1963) 

Richard  M.  Lade,  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.R.  v.  Udall  et  al . , Civil  No.  67-14, 
D.  Or.  Judgment  for  defendant,  295  F.  Supp. 
265  (1968);  aff 'd,  432  F.2d  254  (9th  Cir. 
1970);  no  petition. 


Carolyn  W.  Laeser,  53  IBLA  336  (1981) 

Carolyn  W.  Laeser  v.  U.S.,  James  G.  Watt, 
Secretary  of  the  Interior,  & Robert  Burford, 
Dir,  of  BLM,  Civil  No.  C-81-0458J,  D.  Utah. 
Suit  pending. 


W.  Dalton  La  Rue,  Sr.,  69  I.D.  120  (1962) 

W.  Dalton  La  Rue,  Sr.  v.  Stewart  L.  Udall, 
Civil  No.  2784-62.  Judgment  for  defendant, 
Mar.  6,  1963;  aff ’d,  324  F.2d  428  (1963); 
cert,  denied,  376  U.S.  907  (1964). 


W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue,  d/b/a 
Winnemucca  Ranch  (Appellants),  M.  S.  Land  & Live- 
stock Co.  ( Intervenor ) , 9 IBLA  208  (1973) 

W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue  v. 
U.S.  & Rogers  C.  B.  Morton,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  R-2827,  D.  Nev. 
Judgment  for  defendant,  Mar.  12,  1974;  af f 'd , 
Mar.  2,  1976;  rehearing  denied , Apr.  21,  1976; 
cert,  denied,  Nov.  1,  1976. 


Langdon  H.  Larwill  et  al,,  A-28697  (May  16,  1963) 

Pacific  Oil  Co.,  a Corp.  v.  Stewart  L.  Udall, 
Civil  No.  9406,  D.  Colo.  Judgment  for  defen- 
dant, 273  F.  Supp.  203  (1967);  aff'd, 

406  F.2d  452  (10th  Cir.  1969);  cert,  denied, 
395  U.S.  978  (1969). 
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Donald  J«  Laughlin  d/b/a  Riverside  Resort  & Casino, 

25  IBLA  41  (1976);  On  Reconsideration,  26  IBLA 
154  (1976) 

Donald  J.  Laughlin  v.  Thomas  S.  Kleppe,  Indi- 
vid. & as  Secretary  of  the  Interior,  Curt 
Berklund,  Individ.  & as  Dir.,  Bureau  of  Land 
Management,  & H.  M.  Bruce,  Individ.  & as  Yuma 
Dist.  Manager  of  the  BLM,  Civil  No.  76-237  RDF, 

D.  Nev.  Order  granting  motion  to  transfer  case 
to  Ariz.  granted.  May  4,  1977,  Civil  No.  77- 
380-PHX-WPC,  D.  Ariz.  Suit  pending. 

River  Queen  Corp. , an  Arizona  Corp.,  d/b/a 
River  Queen  Resort  v.  Thomas  S.  Kleppe,  Indi- 
vid. & as  Secretary  of  Interior,  et  al., 

Civil  No.  CIV  76-873  PCT-WPC,  D„  Ariz.  Suit 
pending . 


L.  B.  Samford,  Inc.,  74  I.D.  86  (1967) 

L.  B.  Samford,  Inc,  v.  U.S. , Ct.  Cl.  No.  393- 
67.  Dismissed,  410  F.2d  782  (1969);  no  peti- 
tion. 


James  R.  Learned  et  al.,  50  IBLA  416  (1981); 
reconsideration  denied , Jan.  22,  1981 

James  R.  Learned  et  al.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  C81-0009,  D.  Wyo.  Suit  pending. 


Robert  B.  Lee,  69  IBLA  255  (1982) 

Robert  B.  Lee  v.  Secretary  James  G.  Watt, 
Civil  No.  83-62,  D.  Mont.  Suit  pending. 


Bruce  Lemaire,  63  IBLA  300  (1982) 

Bruce  Lemaire  v.  James  G.  Watt,  Civil 
No.  82-2069.  Suit  pending. 


Charles  Lewellen,  70  I.D.  475  (1963) 

Bernard  E.  Darling  v.  Stewart  L.  Udall,  Civil 
No.  474-64.  Judgment  for  defendant,  Oct.  5, 
1964;  appeal  voluntarily  dismissed,  Mar.  26, 
1965. 


Perley  M.  Lewis , A-29572  (June  27,  1963) 

Per ley  M.  Lewis  & Mildred  C.  Lewis  v. 

Stewart  L.  Udall,  Secretary  of  the  Interior , 
Civil  No.  5003  Phx.,  D.  Ariz.  Judgment  for 
defendant,  July  31,  1967;  amended  judgment  for 
defendant,  May  28,  1968;  aff M,  427  F.2d  673 
(9th  Cir.  1970);  cert,  denied,  400  U.S.  992 
(1970). 


Perley  M.  Lewis  & Mildred  C.  Lewis,  A-28707 
(Dec.  30,  1963) 

Perley  M.  Lewis  et  ux.  v.  Stewart  L.  Udall  et 
al. , Civil  No.  5451  Phx.,  D.  Ariz.  Judgment 
Tor  defendant.  Mar.  22,  1966;  aff 'd,  374  F.2d 
180  (9th  Cir.  1967);  no  petition. 


Judicial  Review 

Admin.  Appeal  of  Ruth  Pinto  Lewis  v.  Supt.  of  the 
Eastern  Navajo  Agency,  4 IBIA  147,  82  I.D.  521 
(1975) 

Ruth  Pinto  Lewis,  Individ.  & as  the  Adm'r  of 
the  Estate  of  Ignacio  Pinto  v.  Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  & U.S.,  Civil  No.  CIV- 
76-223  M,  D.N.M.  Judgment  for  plaintiff,  July  21, 
1977;  no  appeal. 


Milton  H.  Lichtenwalner , A-28909  et  al.  (June  15, 
1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2932-62.  Judgment  for  defendant,  July  15, 
1963;  no  appeal. 


Milton  H.  Lichtenwalner  et  al.,  69  I.D.  71  (1962) 

Kenneth  McGahan  v.  Stewart  L.  Udall,  Civil 
No.  A-21-63,  D.  Alaska.  Dismissed  on  merits, 
Apr.  24,  1964;  stipulated  dismissal  of  appeal 
with  prejudice,  Oct.  5,  1964. 


Roy  Lindgren,  43  IBLA  139  (1979) 

Roy  Lindgren  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C-79-0760  A,  D.  Utah. 
Judgment  for  defendant,  Sept.  3,  1980,  no 
appeal . 


Linn  Land  Co.,  A-28765  (July  12,  1962) 

Linn  Land  Co.  et  al.  v.  Stewart  L.  Udall , 

Civil  No.  63-264,  D.  Or.  Consolidated  with 
Forsberg  v.  Udall ; Schmand  v.  Udall ; & Property 
Management  Co.  v.  Udall ; Battle  Mt.  Co.  v. 
Udall.  Judgment  for  defendant,  255  F.  Supp. 

382  (1966),  except  per  curiam  dec.  as  to  Battle 
Mountain.  Stipulated  dismissal  on  appeal, 

Oct.  13,  1966. 


Merwin  E.  Liss  et  al.,  70  I.D.  231  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 

Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al..  Civil  No.  2109-63.  Judgment  for 
defendant.  Sept.  20,  1965;  per  curiam  dec., 
aff 'd,  Apr.  28,  1966;  no  petition. 


Floyd  0.  Lochner,  56  IBLA  271  (1981) 

Floyd  0.  Lochner  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt 
et  al. , Civil  No.  C-81-0321,  D.  Wyo. 
Suit  pending. 


Madison  D.  Locke  et  al.,  65  IBLA  122  (1982) 

Madison  D.  Locke  et  al.  v.  James  Watt, 
Secretary  of  the  Interior,  et  al».  Civil 
No.  82-297  ECR,  D.  Nev.  Suit  pending. 


LXXXVIII 


Suits  for  Judicial  Review 


Frederick  W.  Lowey  et  al.,  40  IBLA  381  (1979) 

Frederick  W.  Lowey  et  al.  v.  Cecil  D.  Andrus 
et  aJN , Civil  No.  79-3314. 

John  A.  Gallagher  et  al.  v.  Cecil  C.  Andrus 
et  al.,  Civil  No.  79-3315. 

J.  E„  Ham  et  al.  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  79-3316. 

Dr.  Heinz  & Ursula  Lichtenstein  et  al.  v. 

Cecil  D.  Andrus  et  al.,  Civil  No.  79-3317. 

James  M.  Ross  et  al.  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  79-3318. 

Richard  K.  Vitek  et  al . v.  Cecil  D.  Andrus 
et  al.,  Civil  No.  79-3319. 

For  above  cases : 

Actions  consolidated;  judgment  for  defendant, 
May  28,  1981. 

Lei and  M.  Lucas,  A-29228  (Dec.  10,  1962) 

Leland  Murray  Lucas  v.  Stewart  L.  Udall  et  al., 
Civil  No.  5007  Phx.,  D.  Ariz.  Stipulated  dis- 
missal, Oct.  10,  1967. 


Estate  of  Richard  Lucero,  IA-1435  (June  13,  1966) 

Eunice  Lucero  Vaile  v.  Stewart  L.  Udall,  Civil 
No.  6808,  W.D.  Wash.  Judgment  for  defendant, 
May  12,  1967;  summary  judgment  entered  May  25, 
1967;  no  appeal. 


Estate  of  Richard  Lucero , 1 IBIA  46  (1970) 

Eunice  Lucero  Vaile  v.  Rogers  C.  B.  Morton  et 
al . , Civil  No.  9585,  D.  Wash.  Judgment  for 
defendant,  Jan.  14,  1972;  aff *d,  Feb.  26,  1974; 
no  petition. 


Frank  Lujan,  40  IBLA  184  (1979) 

Frank  Lujan  v.  Dept,  of  the  Interior,  Civil 
No.  CIV-79-455-C,  D.N.M.  Complaint  dismissed, 
Feb.  11,  1980;  appeal  filed,  Mar.  6,  1980. 


Bess  May  Lutey,  76  I.D.  37  (1969) 

Bess  May  Lutey  et  al.  v.  Dept,  of  Agriculture, 
BLM,  et  al. , Civil  No.  1817,  D.  Mont.  Judgment 
for  defendant,  Dec.  10,  1970;  no  appeal. 


Joseph  Maclsaac  et  al.,  8 IBLA  51  (1972) 

Joseph  F.  Maclsaac,  Stanley  P.  Cornelius, 

Hillen  L.  Arnold,  Henry  E.  Reeves,  Starling  P. 
Cornelius , Richard  Ransom  v.  Rogers  C.  B. 
Morton,  Civil  No.  A-6-73,  D.  Alaska.  Dismissed 
with  prejudice  for  want  of  prosecution  by 
plaintiff,  Dec.  19,  1974. 


James  W.  Me Dade,  3 IBLA  226  (1971) 

James  W.  McDade  v.  Rogers  C.  B.  Morton,  Civil 
No.  2437-71.  Judgment  for  defendant,  353  F. 
Supp.  1006  (1973);  per  curiam  dec.,  af f 'd , 

494  F.2d  1156  (D.C.  Cir.  1974);  no  petition. 


Richard  E.  McDonald,  Resource  Service  Co., 

56  IBLA  12  (1981) 

Richard  E.  McDonald  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt  et  al., 
Civil  No.  C81-0288,  D.  Wyo.  Suit  pending. 


Sheridan  L.  McGarry,  A-28759  (Jan.  26,  1962) 

Sheridan  L.  McGarry  v.  Stewart  L.  Udall,  Civil 
No.  1262-62.  Judgment  for  defendant,  216  F. 
Supp.  314  (1962);  no  petition. 


Appeal  of  Carmel  J.  McIntyre,  4 ANCAB  24,  86  I.D. 
663  (1979) 

Carmel  J.  McIntyre  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Frank  Gregg,  Dir.,  BLM, 
Curtis  V.  McVee,  Alaska  State  Dir.,  BLM, 
Alaska  Native  Claims  Appeal  Board,  Eklutna, 
Inc.  & Cook  Inlet  Region,  Inc.,  Civil  No. 
A79-391  CIV,  D.  Alaska.  Suit  pending. 


Elgin  A.  McKenna  Executrix,  Estate  of  Patrick  A. 
McKenna,  74  I.D.  133  (1967) 

Mrs.  Elgin  A.  McKenna  as  Executrix  of  the 
Estate  of  Patrick  A.  McKenna,  Deceased  v. 

Udall , Civil  No.  2001-67.  Judgment  for  defen- 
dant, Feb.  14,  1968;  aff 'd,  418  F.2d  1171 
(1969);  no  petition. 

Mrs.  Elgin  A.  McKenna,  Widow  & Successor  in 
Interest  of  Patrick  A.  McKenna,  Deceased  v. 
Walter  J.  Hickel,  Secretary  of  the  Interior, 
et  al . , Civil  No.  2401,  D.  Ky.  Dismissed  with 
prejudice,  May  11,  1970. 


A.  G.  McKinnon,  62  I.D.  164  (1955) 

A.  G.  McKinnon  v.  U.S. , Civil  No.  9433, 

D.  Or.  Judgment  for  plaintiff,  178  F.  Supp. 
913  (1959);  rev'd,  289  F.2d  908  (9th  Cir. 
1961). 


Nellie  McLaughlin,  General  Electric  Co., 

61  IBLA  347  (1982) 

General  Electric  Co.  & Nellie  McLaughlin  v. 
James  G.  Watt,  Secretary  of  the  Interior, 
Civil  No.  CV-82-93-Blg , D.  Mont.  Suit 
pending . 


Estate  of  Alvina  Beauvois  McLean,  IA-D-27  (Feb.  14, 
1969);  IA-D-30  (July  24,  1969) 

Kenneth  Samuel  McLean  v.  Walter  J.  Hickel, 
Secretary  of  the  Interior,  Civil  No.  2721-69, 
D.C.  Judgment  for  defendant,  Mar.  13,  1970; 
dismissed  for  lack  of  prosecution,  Apr.  9, 
1971. 


Estate  of  Elizabeth  C.  Jensen  McMaster,  5 IBIA  61, 
83  I.D.  145  (1976) 

Raymond  C.  McMaster  v.  U.S.  Dept,  of  the 
Interior,  Secretary  of  the  Interior  & Bureau 
of  Indian  Affairs,  Civil  No.  C76-129T, 

W.D.  Wash.  Dismissed,  June  29,  1978. 


LXXXIX 


Suits  for 

Wade  McNeil  et  al.,  64  I.D.  423  (1957) 

Wade  McNeil  v.  Fred  A.  Seaton,  Civil  No.  648- 
58.  Judgment  for  defendant,  June  5,  1959 
(opinion);  rev'd , 281  F.2d  931  (1960);  no 
petition. 

Wade  McNeil  v.  Albert  K.  Leonard  et  al., 

Civil  No.  2226,  D.  Mont.  Dismissed,  199 
F.  Supp.  671  (1961);  Order,  Apr.  16,  1962. 

Wade  McNeil  v.  Stewart  L.  Udall,  Civil 

No.  678-62.  Judgment  for  defendant,  Dec.  13, 

1963  (opinion);  aff’d,  340  F.2d  801  (1964); 
cert,  denied,  381  U.S.  904  (1965). 


Wade  McNeil,  A-30736  (Apr.  20,  1967) 

Wade  McNeil  v.  Udall , Civil  No.  2705,  D.  Mont. 
Judgment  for  defendant,  Feb.  6,  1969  (opinion); 
no  appeal. 

J.  W.  McTlernan , 11  IBLA  284  (1973) 

J.  W.  McTiernan  v.  Marvin  Franklin,  Acting 
Secretary  of  the  Interior,  Civil  No.  7 3-481 -B, 
W.D.  Okla.  Dismissed,  Apr.  4,  1974;  aff'd, 

Jan.  7,  1975. 


J.  W.  McTiernan,  14  IBLA  369  (1974) 

J.  W.  McTiernan  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  Civil  No.  FS-74-42-C, 

W.D.  Ark.  Judgment  for  defendant,  Feb.  4,  1977. 


Marathon  Oil  Co.,  16  IBLA  298,  81  I.D.  447  (1974); 
Atlantic  Richfield  Co.,  Marathon  Oil  Co.,  16  IBLA 
329,  81  I.D.  457  (1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton,  Sec-, 
retary  of  the  Interior,  et  al..  Civil  No.  C 
74-179,  D.  Wyo. 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton,  Sec- 
retary  of  the  Interior,  et  al..  Civil  No.  C 
74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  & Pasco,  Inc,  v. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
et  al..  Civil  No.  C 74-181,  D.  Wyo. 

For  above  cases: 

Actions  consolidated;  judgment  for  plaintiff, 
407  F.  Supp.  1301  (1975);  aff’d,  556  F.2d  982 
(10th  Cir.  1977). 


Edward  Marcinko,  56  IBLA  289  (1981) 

Edward  Marcinko  v . Jame3  Watt , Secretary  of 
the  Interior,  & Rumar  Corp, , a Texas  Corp., 
Civil  No.  C81-320,  D.  Wyo.  Suit  pending. 

Estate  of  Andrew  Jackson  Marsh,  4 IBIA  106  (1975) 

Warren  Dale  Ling  & Francis  Miles  Ling,  commonly 
known  as  "Frank  Ling"  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  Civil  No.  C-75-200, 
E.D.  Wash.  Judgment  for  defendant,  Jan.  27, 
1976. 


Judicial  Review 

Appeal  of  Roy  L.  Matchett,  IBCA-826-2-70  (Feb.  26, 
1971) 

Roy  L.  Matchett  v.  U.S. , Ct.  Cl.  40-72.  Dis- 
missed with  prejudice,  Sept.  25,  1973. 


Bill  Mathis  et  al. , 61  IBLA  131  (1982) 

Western  Reserves  Oil  Co.  v.  James  G.  Watt 
et  al . , CV82-76-Blg. , D.  Mont.  Suit  pending. 


Billy  Mathis  et  al.,  A-30512  (July  6,  1966) 

Billy  Mathis  et  al.  v.  Stewart  L.  Udall  et  al., 
Civil  No.  6833,  D.N.M.  Dismissed  with  preju- 
dice, Jan.  6,  1967;  rendered  moot  by  P.L. 
89-365. 


George  C.  Matthews,  19  IBLA  215  (1975) 

George  C.  Matthews  v.  Executive  Dir.,  BLM, 
Civil  No.  79-129 5-C IV-NCR , S.D.  Fla.  Dis- 
missed, Jan.  21,  1980;  no  appeal. 


Guy  A.  Matthews , 58  IBLA  246  (1981) 

Guy  A.  Matthews  & Willa  Matthews  v.  James  Watt , 
Secretary  of  the  Interior,  Civil  No.  CIV  81- 
1355,  D.  Idaho.  Suit  pending. 


Ralph  E.  May,  A-29014  (Jan.  30,  1962) 

Ralph  E.  May  v.  Stewart  L.  Udall,  Civil 

No.  1379-62.  Dismissed  with  prejudice.  Mar.  22, 

1963;  no  appeal. 

Estate  of  Oliver  Maynahonah,  IA-1522  (No  dec.), 

IA-T-1  (June  30,  1966) 

Ruth  Maynahonah  Kadayso  v.  Stewart  L.  Udall, 
Civil  No.  66-281,  W.D.  Okla.  Dismissed  with 
prejudice,  Feb.  8,  1967. 


Allan  E.  Mecham  et  al.,  A-30244  (Dec.  23,  1964) 

Allan  E.  Mecham  et  al.  v.  Stewart  L.  Udall  et 
al. , Civil  No.  C-22-65,  D.  Utah.  Motion  to 
dismiss  granted.  May  11,  1965;  aff'd,  369  F.2d 
1 (10th  Cir.  1966);  no  petition. 


Salvatore  Megna,  Guardian,  Philip  T.  Garigan, 

65  I.D.  33  (1958) 

Salvatore  Megna,  Guardian,  etc,  v.  Fred  A. 
Seaton , Civil  No.  468-58.  Judgment  for 
plaintiff,  Nov.  16,  1959;  motion  for  recon- 
sideration denied,  Dec.  2,  1959;  no  appeal. 

Philip  T.  Garigan  v.  Stewart  L.  Udall,  Civil 
No.  1577  Tux.,  D.  Ariz.  Preliminary  injunc- 
tion against  defendant,  July  27,  1966:  supp. 
dec.  rendered  Sept.  7,  1966;  judgment  for 
plaintiff  May  16,  1967;  no  appeal. 


xc 


Suits  for  Judicial  Review 


Mesa  Petroleum  Co«,  47  IBLA  66  (1980) 

Mesa  Petroleum  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  CIV-80-288-PCT-CAM,  D.  Ariz.  Suit 
pending. 


Arthur  J.  Messbauer,  59  IBLA  173  (1981) 

Arthur  J.  Messbauer  v.  James  G.  Watt , 
Secretary  of  the  Interior,  et  al., 
Civil  No.  C-82-0023A,  D.  Utah.  Suit 
pending. 


Meva  Corp.,  76  l.D.  205  (1969) 

Meva  Corp.  v.  U.S.,  Ct.  Cl.  No.  492-69. 
Judgment  for  plaintiff,  511  F.2d  548  (1975). 


Michigan  Wisconsin  Pipeline  Co.,  Inc., 

54  IBLA  190  (1981) 

Michigan  Wisconsin  Pipeline  Co.,  Inc,  v. 
James  G.  Watt,  Secretary  of  the  Interior, 
C.  Wendall  Steen,  Acting  Area  Oil  & Gas 
Super.,  MGS,  & Theodore  Krenzke,  Pep. 
Comm'r  of  the  BIA,  Civil  No.  81-883D,  W.D. 
Okla.  Suit  pending. 


Albert  P.  Mickunas,  12  IBLA  275  (1973) 

Albert  P.  Mickunas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al».  Civil 
No.  74-1820  WPG,  C.D.  Cal.  Dismissed  with 
prejudice.  Sept.  30,  1974;  dismissed,  May  14, 
1976;  rehearing  denied,  June  3,  1976;  cert, 
denied,  Nov.  8,  1976. 


Donald  E.  Miller,  2 IBLA  309  (1971);  15  IBLA  95 
(1974) 

Donald  E.  Miller  v.  Walter  J.  Hickel  et  al.. 
Civil  No.  C-70-2328,  D.  Cal.  Remanded  to  the 
Dept,  for  further  proceedings,  July  5,  1973; 
dismissed  with  prejudice,  Feb.  6,  1975. 


Duncan  Miller,  A-27620  (July  28,  1958) 

Duncan  Miller  v.  Fred  A.  Seaton,  Civil 
No.  346-60.  Judgment  for  defendant,  Feb.  23, 
1961;  aff'd,  307  F.2d  676  (1962);  cert,  denied, 
371  U.S.  967  (1963);  rehearing  denied,  372  U.S. 
950  (1963). 


Duncan  Miller,  Louise  Cuccia,  66  l.D.  388  (1959) 

Louise  Cuccia  & Shell  Oil  Co.  v.  Stewart  L. 
Udall , Civil  No.  562-60.  Judgment  for  defen- 
dant, June  27,  1961;  no  appeal. 


Duncan  Miller,  A-28008  (Aug.  10,  1959);  A-28093 
et  al.  (Oct.  30,  1959);  A-28133  (Dec.  22,  1959); 
A-28378  (Aug.  5,  1960);  A-28258  et  al^  (Feb.  10, 
1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  3470-60.  Judgment  for  defendant,  June  23, 
1961;  aff’d,  304  F.2d  944  (1962);  no  petition. 


Duncan  Miller,  A-28057  (Oct.  16,  1959);  A-28398 
(Aug.  31,  1960);  A-28359  (July  18,  1960);  A-28433 
(Aug.  30,  1960);  A-28293;  A-28436  (June  7,  1960); 
A-27897 ; A-27914;  A-27923;  A-27930;  A-28003; 

A-28014  (Mar.  31,  1959);  A-27810  (Jan.  16,  1959) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  3931-60.  Judgment  for  defendant,  Apr.  4, 
1963;  aff'd , per  curiam  dec.,  Feb.  7,  1964; 
no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 

No.  1642-64.  Dismissed  with  prejudice,  Aug.  13, 

1964;  aff'd,  Jan.  12,  1965;  no  petition. 


Duncan  Miller,  A-28528  et  al.  (Feb.  10,  1960) 

Betty  J.  Lewis  v.  Stewart  L.  Udall,  Civil 
No.  3904-60.  Judgment  for  defendant,  June  23, 
1961;  aff’d,  304  F.2d  944  (1962);  no  petition. 


Duncan  Miller,  A-28509  (Oct.  20,  1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  187-61.  Judgment  for  defendant.  May  24, 
1963;  no  appeal. 


Duncan  Miller,  A-28172  (Feb.  11,  1960);  A-28267 
(June  8,  1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  3932-60.  Judgment  for  defendant.  May  22, 
1963;  aff'd,  Feb.  7,  1964;  no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall , Civil 

No.  1642-64.  Dismissed  with  prejudice,  Aug.  13, 

1964;  aff'd , Jan.  12,  1965;  no  petition. 


Duncan  Miller,  A-28586;  A-28633;  A-28671;  A-28686 
(Jan.  25,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 

No.  1268-61.  Judgment  for  defendant.  Sept.  28, 

1962;  appeal  dismissed  (1963). 


Duncan  Miller,  A-28647  (July  20,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  3409-61.  Judgment  for  defendant.  May  21, 
1963;  no  appeal. 


Duncan  Miller,  A-29312  (Jan.  29,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  1381-62.  Judgment  for  defendant,  Nov.  21, 
1962  (opinion);  appeal  dismissed  Apr.  12, 

1963. 


Duncan  Miller,  A-28937  (Sept.  25,  1962);  A-29041 
(Nov.  7,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 

No.  4003-62.  Dismissed  for  want  of  prosecution. 

May  1966. 


Duncan  Miller,  A-29231  (Feb.  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  al. 
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Duncan  Miller,  A-29365  (July  1,  1963);  A-29521 
(Aug.  29,  1963);  A-29633  (Sept.  5,  1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  2413-63.  Dismissed,  Oct.  2,  1967;  no 
appeal. 

Duncan  Miller,  70  I.D.  1 (1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  931-63.  Dismissed  for  lack  of  prose- 
cution, Apr.  21,  1966;  no  appeal. 

Duncan  Miller,  Samuel  W.  McIntosh,  71  I.D.  121 
(1964) 

Samuel  W.  McIntosh  v.  Stewart  L.  Udall,  Civil 
No.  1522-64.  Judgment  for  defendant,  June  29, 
1965;  no  appeal. 


Duncan  Miller,  A-29900  (Mar.  5,  1964);  A-30067 
(Mar.  12,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  689-64.  Dismissed  for  failure  to  prose- 
cute, July  6,  1966. 


Duncan  Miller,  A-30213  (Apr.  8,  1964);  A-30192 
(Apr.  9,  1964);  A-30212  (July  13,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  1829-64.  Judgment  for  defendant, 
Sept.  28,  1965;  no  appeal. 


Duncan  Miller,  A-30122  (Sept.  23,  1964);  A-30451 
(Nov.  17,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  2543-64.  Motion  to  amend  granted, 

Feb.  15,  1966;  dismissed,  Apr.  3,  1969;  no 
appeal. 


Duncan  Miller,  A-30270  (May  5,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  C-153-65,  D.  Utah.  Judgment  for  defendant, 
Nov.  15,  1965;  aff 'd,  368  F.2d  548  (10th  Cir. 
1966);  no  petition. 


Duncan  Miller,  A-30434  (June  8,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  9477,  N.D.  Cal.  Judgment  for  defendant, 
June  27,  1966;  no  appeal. 


Duncan  Miller,  A-30393  (June  30,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  2384-65.  Judgment  for  defendant,  Oct.  12, 
1966;  dismissed  May  22,  1967;  supp.  complaint 
dismissed  June  12,  1967;  appeal  dismissed 
Apr.  12,  1968;  petition  for  mandamus  denied, 
Oct.  14,  1968. 


Duncan  Miller,  A-30517  (Apr.  28,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  5047,  D.  Wyo.  Judgment  for  defendant, 

Aug.  11,  1966;  appeal  dismissed.  Sept.  14,  1967. 


Duncan  Miller,  A-30546  (Aug.  10,  1966);  A-30566 
(Aug.  11,  1966);  73  I.D.  211  (1966) 

Duncan  Miller  v.  Udall , Civil  No.  C-167-66, 
D.  Utah.  Dismissed  with  prejudice,  Apr.  17, 
1967;  no  appeal. 


Duncan  Miller,  A-30570  (Aug.  3,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  A-139-66,  D.  Alaska.  Judgment  for  defen- 
dant, Mar.  13,  1967;  motion  for  reconsideration 
denied , Sept.  19,  1967;  no  appeal. 


Duncan  Miller,  A-29231  (Feb.  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  al. 


Duncan  Miller,  A-30669  (Nov.  8,  1966) 

Duncan  Miller  v.  Dir,  of  the  Bureau  of  Land 
Management , Civil  No.  779,  D.  Mont.  Judgment 
for  defendant,  Apr.  25,  1969;  no  appeal. 


Duncan  Miller,  A-30628  (Nov.  16,  1966);  A-30684 
(Jan.  19,  1967);  A-30708  (Nov.  16,  1966); 
A-30797  (Sept.  12,  1967) 

Duncan  Miller  v.  Secretary  of  the  Interior  & 
his  officers.  Civil  No.  7334,  D.N.M.  Dis- 
missed with  prejudice,  Aug.  28,  1968;  motion 
to  set  aside  judgment  denied.  Sept.  24,  1968; 
motion  for  reconsideration  denied,  Nov.  4, 
1968. 


Duncan  Miller,  A-30891  (Mar.  5,  1968) 

Duncan  Miller  v.  Udall , Civil  No.  745-68. 
Dismissed  with  prejudice,  Oct.  14,  1968;  no 
appeal. 


Duncan  Miller,  A-30924  (Nov.  13,  1968);  A-30934 
(Nov.  22,  1968);  A-30966  (Oct.  29,  1968);  A-31054 
(Aug.  21,  1969) 

Duncan  Miller  v.  Secretary  of  the  Interior, 
Civil  No.  52-69.  Amended  complaint  dismissed 
without  prejudice,  July  20,  1970;  motion  to 
reinstate  case  denied,  Jan.  6,  1972;  motion 
for  reconsideration  denied,  Feb.  7,  1972. 


Duncan  Miller,  A-31087  (Feb.  4,  1970);  A-31095 
(Feb.  2,  1970);  A-31148  (Mar.  2,  1970);  A-31159 
(Mar.  2,  1970) 

Duncan  Miller  v.  Officers  of  the  BLM  & Dept, 
of  the  Interior,  Civil  No.  1393-70.  Dismissed 
for  failure  to  prosecute,  Jan.  4,  1971;  no 
appeal . 


Duncan  Miller,  4 IBLA  274  (1972) 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
U.S.  Geological  Survey,  Tulsa,  Okla.,  & the 
Adjudicative  Officers  of  the  Bureau  of  Land 
Management , Civil  No.  73-C-96,  N.D.  Okla. 
Dismissed  with  prejudice,  Nov.  2,  1973;  motion 
for  rehearing  denied,  Nov.  14,  1973;  appeal 
dismissed,  Feb.  8,  1974. 
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Duncan  Miller,  6 IBLA  283  (1972);  6 IB LA  507  (1972); 

7 IBLA  343  (1972) 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Bureau  of  Land  Management,  Dept,  of  the  Interior, 
Civil  No.  1757-72.  Judgment  for  defendant, 

Feb.  7,  1973;  motion  to  set  aside  judgment 
denied,  Mar.  5,  1973. 


Duncan  Miller,  7 IBLA  343  (1972);  16  IBLA  24  (1974); 
16  IBLA  71  (1974);  16  IBLA  379  (1974) 

Duncan  Miller  v.  Bureau  of  Land  Management, 

Dept,  of  the  Interior,  Secretary  of  the 
Interior , Civil  No.  74-1488.  Dismissed, 

Dec.  4,  1974. 

Duncan  Miller  v.  Adjudicative  Officers  of 
the  Billings  Bureau  of  Land  Management,  Civil 
No.  74-53-BLG,  D.  Mont.  Dismissed,  Oct.  31, 
1974;  motion  to  amend  complaint  denied,  Dec.  18, 
1974. 

Duncan  Miller  v.  Adjudicative  Officers  of 
the  Billings  Bureau  of  Land  Management,  Civil 
No.  1146,  D.  Mont.  Dismissed,  June  29,  1973; 
appeal  not  pursued  by  plaintiff. 

Duncan  Miller  v.  Officers  of  the  Dept,  of  the 
Interior , Civil  No.  76-48  BLG,  D.  Mont.  Dis- 
missed, Nov.  4,  1976. 


Duncan  Miller,  10  IBLA  27  (1973) 

Duncan  Miller  v.  Admin.  Officers  of  the  Bureau 
of  Land  Management  & Dept,  of  the  Interior, 

Civil  No.  1035-73.  Dismissed,  Oct.  30,  1973; 
motions  for  reconsideration  denied  respectively, 
Dec.  4,  1973,  Jan.  4,  1974,  Apr.  5,  1974; 
appeal  dismissed,  & Aug.  27,  1975;  motion  for 
rehearing  denied , Aug.  27,  1975;  motion  for 
reconsideration  denied,  Nov.  6,  1975;  applica- 
tion for  extension  of  time  to  file  writ  of 
cert,  filed;  no  petition. 


Duncan  Miller,  12  IBLA  199,  201,  206  (1973); 

IBLA  73-319,  406,  407,  410,  411,  412;  IBLA  74-12, 
16  (Order  of  dismissal  dated  July  17,  1973) 

Duncan  Miller  v.  The  Board  of  Land  Appeals, 
Dept,  of  the  Interior,  Civil  No.  1929-73. 
Dismissed,  Feb.  15,  1974;  appeal  dismissed, 
Aug.  27,  1975;  motion  for  rehearing  denied, 
Aug.  27,  1975;  motion  for  reconsideration 
denied , Nov.  6,  1975;  application  for  exten- 
sion of  time  to  file  writ  of  cert,  filed; 
no  petition. 


Duncan  Miller,  12  IBLA  201  (1973);  12  IBLA  206 
(1973) 

Duncan  Miller  v.  Admin.  Officers,  California 
Bureau  of  Land  Management,  Civil  No.  S-2471, 
D.  Cal.  Dismissed,  June  25,  1973;  motion  for 
rehearing  filed  June  29,  1973. 


Duncan  Miller,  15  IBLA  275  (1974);  Order,  May  13, 
1974 

Duncan  Miller  v.  Operating  Officers  of  the 
Bureau  of  Land  Management,  The  Dept,  of 
the  Interior,  & The  Hon.  Secretary  of  the 
Interior  (Nominal  Defendant),  Civil  No.  74- 
1116.  Dismissed,  Oct.  22,  1974;  no  appeal. 


Duncan  Miller,  19  IBLA  133  (1975);  19  IBLA  188 
(1975);  20  IBLA  1 (1975);  20  IBLA  9 (1975); 

20  IBLA  19  (1975);  21  IBLA  50  (1975);  22  IBLA 
52  (1975);  IBLA  75-379  (di3missed  by  Order, 

Mar.  20,  1975);  IBLA  75-365  (dismissed  by  Order, 
Mar.  24,  1975);  IBLA  75-251,  75-289,  75-326, 
75-327,  75-382,  75-426  (dismissed  by  Orders, 

Apr.  30,  1975);  IBLA  75-278  (dismissed  by  Order, 
May  22,  1975) 

See  also  Evelyn  R.  Robertson 

Duncan  Miller  v.  The  Hon.  Secretaries  of  the 
Interior,  etc.,  et  al..  Civil  No.  75-0905. 
Complaint  dismissed,  Aug.  8,  1975;  reconsid- 
eration denied , Sept.  16,  1975.  Appeal 
dismissed,  Oct.  12,  1976. 

Duncan  Miller  v.  The  Hon.  Secretaries  of  the 
Interior,  etc.,  et  al . , Civil  No.  75-2138. 
Dismissed;  appeal  dismissed. 


John  R.  Mimick  et  al . , 25  IBLA  107  (1976) 

John  R.  Mimick,  James  W.  Belmont,  Thomas  J, 
Lauvetz  & Arthur  J.  Denney  v.  Thomas  Kleppe, 
Individ.  & in  his  capacity  as  Secretary  of  the 
Interior , Civil  No.  76-0-240,  D.  Neb.  Dismissed 
without  prejudice,  Dec.  21 , 1976. 


Mitchell  Energy  Corp.,  32  IBLA  244  (1977) 

Mitchell  Energy  Corp.  v.  Cecil  D.  Andrus, 
Individ.  & as  Secretary  of  the  Interior, 
Civil  No.  77-2165.  Judgment  for  defendant, 
Nov.  30,  1978;  no  appeal. 


H.  D.  Mollohan  & Eagle  Tail  Ranch , A-29335 
(July  8,  1963) 

H.  D.  Mollohan  et  al.  v.  Warren  J.  Gray  et  al«, 
Civil  No.  4877  Phx.,  D.  Ariz.  Judgment  for 
defendant,  Nov.  13,  1967;  aff 'd,  413  F.2d  349 
(9th  Cir.  1969);  no  petition. 


Howard  S.  Mollring,  A-29498  (July  26,  1963) 

Howard  S.  Mollring  v.  J.  E.  Keough  et  al., 
Civil  No.  C-200-63,  D.  Utah.  Judgment  for 
defendant,  Jan.  8,  1964;  no  appeal. 


Donald  E.  Monington,  42  IBLA  380  (1979) 

Donald  E.  Monington  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  & Delmar  D.  Vail,  Acting 
State  Dir.,  BLM,  Civil  No.  C79-366,  D.  Wyo. 

Aff ' d , Apr.  11,  1980;  no  appeal. 


Monsanto  Co.,  51  IBLA  271  (1980) 

Monsanto  Co.  v.  James  Watt , Secretary  of  the 
Interior , Civil  No.  81-A-272,  D.  Colo.  Judg- 
ment for  plaintiff,  Jan.  5,  1982. 
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Monturah  Co. , 10  IBIA  347  (1973) 

Charles  S.  Pashayan,  Lillie  A.  Pashayan, 

Charles  S»  Pashayan,  Jr.,  & Suzanne  Lillie 
Pashayan,  Co-partners,  d/b/a  Monturah  Co.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  74-1083  (9th  Cir.).  Dismissed  for 
lack  of  jurisdiction,  Apr.  24,  1974;  Civil 
No.  F-74-5-Civ,  E.D.  Cal.  Dismissed  without 
prejudice,  Apr.  11,  1974. 


Bobby  Lee  Moore  et  al.,  72  I.D.  505  (1965); 

Anquita  L.  Kluenter  et  al.,  A-30483  (Nov.  18,  1965) 

Gary  Carson  Lewis , etc.,  et  al.  v.  General 
Services  Admin,  et  al..  Civil  No.  3253,  S.D. 

Cal.  Judgment  for  defendant,  Apr.  12,  1965; 
aff 'd,  377  F . 2d  499  (9th  Cir.  1967);  no 
petition. 


Henry  S.  Morgan  et  al.,  65  I.D.  369  (1958) 

Henry  S.  Morgan  v.  Stewart  L.  Udall,  Civil 
No.  3248-59.  Judgment  for  defendant,  Feb.  20, 
1961  (opinion);  aff'd,  306  F.2d  799  (1962); 
cert,  denied,  371  U.S.  941  (1962). 


Morrison-Knudsen  Co.,  Inc.,  64  I.D.  185  (1957) 

Morrison-Knudsen  Co.  v.  U. S. , Ct.  Cl.  No.  239- 
61.  Remanded  to  Trial  Comm’r,  345  F.2d  833 
(1965);  Commr’s  report  adverse  to  U.S.  issued 
June  20,  1967;  judgment  for  plaintiff, 

397  F.2d  826  (1968);  part  remanded  to  the 
Board  of  Contract  Appeals;  stipulated  dismis- 
sal on  Oct.  6,  1969;  judgment  for  plaintiff, 
Feb.  17,  1970. 


Jack  M.  Mosely,  Charles  S.  Hertz,  62  IBLA 
220  (1982) 

Jack  M.  Mosely,  Charles  S.  Hertz  v.  DPI  et  al . , 
Civil  No.  82-1560.  Suit  pending. 


Mildred  A.  Moss  et  al.,  28  IBLA  364  (1977); 
Reconsideration  denied,  Mar.  18,  1977 

Mildred  A.  Moss,  Emily  C.  Biester,  Donald  E. 
Howell,  Robert  C.  Pass  & Thomas  L.  Williams 
v.  Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Arthur  W.  Zimmerman,  State  Dir.,  Bureau  of  Land 
Management  & Raul  E.  Martinez,  Chief,  Minerals 
Sec.,  Bureau  of  Land  Management,  Civil  No.  CIV 
77-234  B,  D.N.M.  Judgment  for  defendant, 

Nov.  1,  1977;  aff’d,  Sept.  20,  1978. 


Mountain  Enterprises  Coal  Co.,  3 IBSMA  338, 

88  I.D.  861  (1981) 

Mountain  Enterprises  Coal  Co.  v.  Secretary 
of  the  Interior,  Civil  No.  81-0325-B, 

W.D.  Va.  Suit  pending. 


Estate  of  Winnie  Moves  Camp,  7 IBIA  266  (1979) 

James  Moves  Camp,  Bernard  Moves  Camp,  Annie 
Moves  Camp  Bad  Cobb  & Mary  Moves  Camp  Between 
Lodges  v.  Cecil  Andrus , Secretary  of  the 
Interior , Civil  No.  80-5020,  D.S.D. 

Suit  pending. 


Judicial  Review 

Glenn  Munsey,  Earnest  Scott  & Arnold  Scott  v. 

Smitty  Baker  Coal  Co.,  1 IBMA  208  (1972);  8 IBMA 
43  (1977) 

Glenn  Munsey,  Arnold  Scott  & Earnest  Scott, 
Miners  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  et  al..  No.  72-2095,  U.S.  Ct. 
of  Appeals,  D.C.  Cir.  Vacated  & remanded, 

507  F.2d  1202  (1974). 


Glenn  Munsey  v.  Smitty  Baker  Coal  Co.,  Ralph  Baker, 
Smitty  Baker,  & P & P Coal  Co.,  8 IBMA  43, 

84  I.D.  336  (1977 

Glenn  Munsey  v.  Cecil  D.  Andrus,  No.  77-1619, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Suit  pending. 


Naartex  Consulting  Corp. , 48  IBLA  166 

Naartex  Consulting  Corp.  v.  James  G.  Watt  et 
al. , Civil  No.  81-1540.  Suit  pending. 


Uniform  Relocation  Assistance  Appeal  of  Numerous 
Navajo  Persons  Who  Reside  on  Black  Mesa  in 
Arizona,  1 OHA  292  (1976) 

Buck  Austin,  Lilly,  Jack  & Billy  Chief, 

Alta  Rose  Albert,  Betty  Crank,  Manymule’s 
Daughter  #2,  Steven  & Kee  Lake  & Kee  Begay  v. 
Morris  Thompson,  Comm'r  of  Indian  Affairs, 
Civil  No.  CIV-76-418-PCT-CAM,  D.  Ariz.  Judg- 
ment for  defendant,  Jan.  20,  1978;  aff'd , 

638  F.2d  113  (9th  Cir.  1981);  no  petition. 


Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1, 
80  I.D.  441  (1973) 

Navajo  Tribe  of  Indians  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Joan  B.  Thompson, 
Martin  Ritvo  & Frederick  Fishman,  Members  of 
the  Board  of  Land  Appeals,  Dept,  of  the 
Interior , Civil  No.  C-308-73,  D.  Utah.  Dis- 
missed with  prejudice,  Jan.  4,  1979. 


Charles  Y.  Neff,  64  IBLA  234  (1982) 

Charles  Y.  Neff  v.  James  G.  Watt  & Fred 
Gibson,  Civil  No.  C82-0337,  D.  Wyo.  Suit 
pending. 

Nevada  Pacific  Co.,  46  IBLA  208  (1980) 

Nevada  Pacific  Co.  et  al.  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  U.S. , 
Civil  No.  CV-LV  80-431  HEC,  D.  Nev. 

Suit  pending. 

Richard  L.  Nevitt,  47  IBLA  257  (1980) 

Richard  L.  Nevitt  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Curtis  McVee,  Acting 
State  Dir.,  Alaska,  BLM,  Civil  No.  A80-226 
CIV,  D.  Alaska.  Suit  pending. 


New  England  Fish  Co.,  42  IBLA  200  (1979) 

New  England  Fish  Co.  v.  Robert  E.  Sorenson, 
Chief,  Branch  of  Lands  & Minerals  Operations, 
BLM,  Alaska  State  Office,  Dept,  of  the  Interior 
Civil  No.  A79-283  CIV,  D.  Alaska.  Suit  pending 
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New  York  State  Natural  Gas  Corp.,  A-28687  (July  19, 
1962) 

Jacob  N.  Wassennan  v.  Stewart  L.  Udall , Civil 
No.  3207-62.  Judgment  for  defendant,  234  F. 
Supp.  651  (1964);  no  appeal. 


Jess  H.  Nicholas,  Jr.,  A-30065  (Oct.  13,  1964) 

Jess  H.  Nicholas,  Jr.  v.  Stewart  L.  Udall, 
Civil  No.  A-67-64,  D.  Alaska.  Judgment  for 
defendant,  Sept.  17,  1965;  af f 'd , 385  F.2d 
177  (9th  Cir.  1967);  no  petition. 


Robert  D.  Nininger  (Appellant),  Paul  C.  Kohlman 
(Appellee),  16  IBLA  200  (1974) 

Robert  D.  Nininger  v.  Rogers  C.  B.  Morton  & 
Kenneth  J.  Sire,  Civil  No.  74-1246.  Defen- 
dant's motion  for  summary  judgment  granted. 
Mar.  20,  1975;  no  appeal. 


N.  L.  Baroid  Petroleum  Services,  60  IBLA  90 
(1981) 

NL  Industries,  Inc,  v.  James  Watt,  Civil 
No.  CV-LV-82-176  RDF,  D.  Nev.  Suit  pending. 


Leonard  E.  Noren,  A-27583  (Sept.  13,  1960) 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil 
No.  2139  ND,  S.D.  Cal.  Judgment  for  defendant, 
199  F.  Supp.  708  (1961). 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil 
No.  2347  ND,  S.D.  Cal.  Judgment  for  plaintiff, 
Sept.  17,  1965;  rev'd  & remanded  sub  nom. 

Robert  E.  McCarthy,  successor  to  Walter  E. 

Beck  v.  Leonard  E.  Noren  et  al. ; rev'd  & re- 
manded, 370  F . 2d  845  (9th  Cir.  1966);  cert. 
denied , 387  U.S.  917  (1967). 


Appeal  of  North  Star  Aviation  Corp.,  IBCA-741 
(May  19,  1969) 

North  Star  Aviation  Corp.  v.  U.S. , Ct . Cl. 

No.  264-69.  Commr's  report  adverse  to  U.S. 
issued  Dec.  10,  1971;  judgment  for  plaintiff, 
458  F.2d  64  (1972). 


Northwest  Citizens  for  Wilderness  Mining,  33  IBLA 
317  (1978) 

Northwest  Citizens  for  Wilderness  Mining  Co. 
v.  The  Bureau  of  Land  Management  & Edna  A. 
Haverland,  Individ.  & Chief,  Branch  of  Records 
& Data  Management , BLM,  Civil  No.  78-46-M, 

D.  Mont.  Suit  pending. 


Richard  L.  Oelschlaeger , 67  I.D.  237  (1960) 

Richard  L.  Oelschlaeger  v.  Stewart  L.  Udall, 
Civil  No.  4181-60.  Dismissed,  Nov.  15,  1963; 
case  reinstated,  Feb.  19,  1964;  remanded, 

Apr.  4,  1967;  rev'd  & remanded  with  directions 
to  enter  judgment  for  appellant,  389  F.2d  974 
(1968);  cert,  denied,  392  U.S.  909  (1968). 


Adm'r  of  Estate  of  Valentine  M,  O'Grady, 

47  IBLA  83  (1980) 

Thomas  James  O' Grady  et  al.  v.  Cecil  Andrus , 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  80-1782.  Suit  pending. 


Oil  & Gas  Leasing  on  Lands  Withdrawn  by  Executive 
Orders  for  Indian  Purposes  in  Alaska,  70  I.D.  166 
(1963) 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall, 

Civil  No.  760-63,  D.  Alaska.  Withdrawn 
Apr.  18,  1963. 

Superior  Oil  Co.  v.  Robert  L.  Bennett,  Civil 
No.  A-17-63,  D.  Alaska.  Dismissed,  Apr.  23, 
1963. 

Native  Village  of  Tyonek  v.  Robert  L.  Bennett, 
Civil  No.  A-15-63,  D.  Alaska.  Dismissed, 

Oct.  11,  1963. 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall, 

Civil  No.  A-20-63,  D.  Alaska.  Dismissed, 

Oct.  29,  1963  (oral  opinion);  aff 'd,  332  F.2d 
62  (9th  Cir.  1964);  no  petition. 

George  L.  Gucker  v.  Stewart  L,  Udall,  Civil 
No.  A-39-63,  D.  Alaska.  Dismissed  without 
prejudice.  Mar.  2,  1964;  no  appeal. 

Oil  Resources,  Inc.,  28  IBLA  394,  84  I.D.  91  (1977) 

Oil  Resources,  Inc,  v.  Cecil  D.  Andrus,  Sec- 
retary of  the  Interior,  Civil  No.  C-77-0147, 

D.  Utah.  Suit  pending. 


Estate  of  Rose  Old  Bear  Wilson,  4 IBIA  62  (1975) 

James  Harold  Kindness  & Sherman  Wilson,  Jr.  v. 
Kent  Frizzell,  Acting  Secretary,  Dept,  of  the 
Interior , Civil  No.  75-76-Blg,  D.  Mont. 
Judgment  for  defendant,  Apr.  9,  1976. 


Old  Ben  Coal  Corp.,  81  I.D.  428;  436;  440  (1974) 

Old  Ben  Coal  Corp.  v.  Interior  Board  of  Mine 
Operations  Appeals  et  al.,  Nos.  74-1654, 
74-1655,  74-1656,  U.S.  Ct.  of  Appeals  for  the 
7th  Cir.  Board's  dec.  af f 'd , 523  F.2d  25 
(7th  Cir.  1975). 


Old  Ben  Coal  Co.,  82  I.D.  355  (1975) 

United  Mine  Workers  of  America  v.  U.S.  Interior 
Board  of  Mine  Operations  Appeals,  No.  75-1852, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Vacated  & 
remanded  with  instructions  to  dismiss  as  moot, 
June  10,  1977. 


Old  Ben  Coal  Co.,  84  I.D.  459  (1977) 

United  Mine  Workers  of  America  v.  Cecil  D. 
Andrus , No.  77-1840,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Suit  pending. 


George  Ondola,  17  IBLA  363  (1974) 
See  Virginia  Gail  Atchison 


Suits  for  Judicial  Review 


xcv 


Susie  Ondola , 17  IBLA  359  (1974) 
See  Virginia  Gail  Atchison 


Joseph  I.  O'Neill,  Jr.,  A-30488  (Apr.  19,  1966); 

A-30488  (Supp.)  (Dec.  7,  1966) 

Joseph  I.  O'Neill,  Jr.  v.  Stewart  L.  Udall, 

Civil  No.  3556-SD-K,  S.D.  Cal.  Remanded  to 
the  Dept,  for  clarification  of  Dept,  dec., 

Aug.  12,  1966;  Order  denying  defendant's  motion 
for  summary  judgment,  without  prejudice  & remand- 
ing case  for  clarification  of  the  affirmance  of 
the  Dept,  dec.,  Mar.  8,  1967;  no  appeal;  stipu- 
lated dismissal,  Nov.  22,  1971. 


Clarence  C.  Ore  et  al.,  4 OHA  125  (1981). 

Order  staying  dec.  dated  Mar.  27,  1981; 

Order  modifying  dec.  dated  June  18,  1981. 
Petition  for  reconsideration  denied  by  Order 
dated  July  28,  1981. 

Bernice  Beatty  et  al.  v.  BLM,  Dept,  of 
the  Interior,  & U.S.,  Civil  No.  81-1066- 
K-I,  S.D.  Cal.  Suit  pending. 


Oregon  Portland  Cement  Co.,  66  IBLA  204 
0982)  ” 

Oregon  Portland  Cement  Co.  v.  James  G. 
Watt,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  82-1087,  D.  Or.  Suit  pending. 


Appeal  of  Ounalashka  Corp. , 1 ANCAB  104,  83  I.D. 
475  (1976) 

Ounalashka  Corp. , for  & on  behalf  of  its 
Shareholders  v.  Thomas  Kleppe,  Secretary  of 
the  Interior,  & his  successors  & predecessors 
in  office,  et  al.,  Civil  No.  A7 6-241  CIV, 

D.  Alaska.  Suit  pending. 


Oyate,  Inc,  et  al. , IA-2629 

Oyate,  Inc.,  a nonprofit  South  Dakota  Corp., 
et  al.  v.  Rogers  C.  B.  Morton,  Civil  No.  687-73. 
Dismissed,  Jan.  7,  1974. 


Pacific  Power  & Light  Co.,  45  IBLA  127  (1980) 

Pacific  Power  & Light  Co.  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C80- 
0073,  D.  Wyo.  Suit  pending. 


D.  E.  Pack,  30  IBLA  166,  84  I.D.  192  (1977); 

On  Reconsideration,  38  IBLA  23,  85  I.D.  408 
(1978) 

John  S.  Runnells  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  et  al..  Civil  No.  C-77-0268, 

D.  Utah.  Rev'd  &_  remanded  to  Bureau  of  Land 
Management  for  issuance  of  the  leases,  Feb.  19, 
1980;  no  appeal. 


Elizabeth  Pagedas,  38  IBLA  130  (1978);  On  Recon- 
sideration, 40  IBLA  21  (1979) 

Elizabeth  Pagedas,  Athena  Pagedas,  Kap 
Bae,  Anna  Srantos  & Fred  Engle,  d/b/a 
Resource  Service  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  & Wyo.  State 
Office,  Bureau  of  Land  Management,  Civil 
No.  79-2456.  Suit  pending. 


Eugene  C.  Paine  et  al.,  A-27632  (Aug.  21,  1958) 

Eugene  C.  Paine  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  2607-58.  Judgment  for  plaintiff. 
Sept.  24,  1959;  vacated  &_  remanded , Wright  v. 
Seaton,  Misc.  1403,  Jan.  11,  1960.  Judgment 
for  plaintiff,  May  4,  1960;  rev'd  & remanded, 
Feb.  23,  1961;  Judgment  for  defendant, 

Mar.  20,  1961;  no  petition. 


Irene  Mitchell  Pallin,  A-28766  (Sept.  21,  1962) 

Irene  Mitchell  Pallin  v.  U.S.  & Edward  Elmer 
Mitchell,  Jr.,  Civil  No.  47552,  N.D.  Cal. 
Judgment  for  plaintiff,  Dec.  16,  1970;  rev'd, 
496  F. 2d  27  (9th  Cir.  1974);  no  petition. 


Pan  American  Petroleum  Corp.,  IA-840  (Dec.  18, 

1959) 

Pan  American  Petroleum  Corp.  v.  Stewart  L. 

Udall , Civil  No.  960-60.  Judgment  for  plain- 
tiff, 192  F.  Supp.  626  (1961);  subsequent  admin, 
appeal  & supp.  complaint  filed;  judgment  for 
plaintiff,  Feb.  16,  1966;  no  appeal. 


Jack  W.  Parks  v.  L & M Coal  Corp.,  83  I.D.  710 
(1976) 

Jack  W,  Parks  v.  Thomas  S.  Kleppe,  No.  76-2052, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Voluntary  dis- 
missal, May  4,  1977. 


Paul  Jarvis,  Inc.,  64  I.D.  285  (1957) 

Paul  Jarvis,  Inc,  v.  U.S. , Ct.  Cl.  No.  40-58. 
Stipulated  judgment  for  plaintiff,  Dec.  19, 
1958. 


Peabody  Coal  Co.,  34  IBLA  139;  36  IBLA  242  (1978) 

Peabody  Coal  Co.  v.  Cecil  D.  Andrus , Secretary 
of  the  Interior,  Guy  Martin,  Ass’t  Secretary, 
Land  & Water  Resources,  Frank  Gregg,  Dir. 

Bureau  of  Land  Management , Civil  No.  C78-161, 

D.  Wyo.  Judgment  for  plaintiff,  Sept.  19,  1979; 
no  appeal . 


Mary  C.  Pemberton,  38  IBLA  118  (1978) 

Mary  C.  Pemberton  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Civil  No.  80-95-BLG,  D.  Mont. 
Suit  pending. 


Perry  & Wallis,  Inc.,  IBCA-617  (July  16,  1968) 

Perry  & Wallis,  Inc,  v.  U.S. , Ct.  Cl.  365-68. 
Judgment  for  defendant,  427  F.2d  722  (1970). 
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Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete) , IA-1322 
(June  7,  1966) 

Don  & Winona  James  v.  Mabel  George  Gomez  et 
al . , Civil  No.  S-66-104,  E.D.  Cal.  Dismissed 
with  prejudice  as  to  defendants  Udall,  Crow  & 
Hall,  May  22,  1969;  dismissed  with  prejudice 
as  to  defendant  Gomez,  Sept.  1,  1970. 


Peter  Kiewit  Sons'  Co.,  72  I.D.  415  (1965) 

Peter  Kiewit  Sons'  Co.  v.  U.S. , Ct.  Cl.  129-66. 
Judgment  for  plaintiff,  May  24,  1968. 


Curtis  D.  Peters,  80  I.D.  595  (1973) 

Curtis  D.  Peters  v.  U.S.,  Rogers  C.  B.  Morton, 
as  Secretary  of  the  Interior,  Civil  No.  C-75- 
0201  RFP,  N. D.  Cal.  Judgment  for  defendant, 
Dec.  1,  1975;  no  appeal. 


Frederick  T„  Peters  et  al.,  41  IBLA  262  (1979) 

Stewart  Capital  Corp. , Cynthia  S-H  Bowers, 
Marvyn  Carton,  William  Feick,  Jr.,  Amey  M. 
Harrison,  Kenneth  K.  Kohrs , Phyllis  Johnston, 
Barbara  Michaels,  Frederick  T.  Peters,  R.  J. 
Russette,  Rharrc  Assocs.,  Donald  Beck,  Sherwin 
Gandee , Irwin  Kramer  & Joseph  Fiato  v.  Raul 
Martinez,  Chief,  Mineral  Sec.,  New  Mexico 
State  Office,  BLM,  Civil  No.  CIV-79-042C, 
D.N.M.  Dismissed  Oct.  28,  1980. 


Kent  E.  Peterson,  30  IBLA  199  (1977) 

Kent  E.  Peterson  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Curt  Berklund,  Dir.  BLM, 
Robert  0.  Buffington,  State  Dir.,  BLM,  Idaho, 
Civil  No.  C-79-0527,  D.  Utah.  Suit  pending. 


M„  Blaine  Peterson,  A-28111  (Nov.  23,  1959) 

L.  Robert  Anderson  v.  Stewart  L.  Udall,  Civil 
No.  3953-60.  Dismissed  without  prejudice, 
Nov.  13,  1961;  no  appeal. 


Virgil  V.  Peterson  & Hiko  Bell  Mining  & Oil  Co., 

37  IBLA  18  (1978) 

Virgil  V.  Peterson  v.  The  Dept,  of  Interior  & 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C 78-0463,  D.  Utah.  Judgment  for 
plaintiff,  Mar.  23,  1981;  no  appeal. 

Hiko  Bell  Mining  & Oil  Corp.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Guy  Martin, 
Ass't  Secretary,  Land  & Water  Resources,  & 
Frank  Gregg,  Dir.,  Bureau  of  Land  Management, 
Civil  No.  C78-0465,  D.  Utah.  Judgment  for 
plaintiff,  Mar.  23,  1981;  no  appeal. 


Petroleum  Ownership  Map  Co.,  IBCA-110  (May  29, 

1959) 

Petroleum  Ownership  Map  Co.  v . U.S. , Ct . Cl . 
269-62.  Judgment  for  plaintiffs,  389  F.2d  793 
(1968). 


Judicial  Review 

City  of  Phoenix  v.  Alvin  B.  Reeves  et  al.,  81  I.D. 
65  (1974) 

Alvin  B.  Reeves,  Genevieve  C.  Rippey,  Leroy 
Reeves  & Thelma  Reeves , as  Heirs  of  A.  H. 
Reeves,  Deceased  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior  & The  City  of  Phoenix, 
a Municipal  Corp.,  Civil  No.  74-117  PHX-WPC, 
D.  Ariz.  Dismissed  with  prejudice,  Aug.  9, 
1974;  reconsideration  denied.  Sept.  24,  1974; 
no  appeal . 


Harold  Ladd  Pierce,  69  I.D.  14  (1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  1351-62.  Judgment  for  defendant,  Aug.  2, 
1962;  aff ’d,  317  F.2d  573  (1963);  no  petition. 


Earl  W.  Platt,  43  IBLA  41,  86  I.D.  458  (1979) 

Barbara  Garcia  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Earl  W.  & Buena  Platt,  Civil 
No.  CIV-80-382  PCT,  D.  Ariz.  Suit  pending. 


Platte  Valley  Construction  Co.,  IBCA-168  (Aug.  28, 
1958) 

George  Stanek  et  al.  v.  U.S. , Ct.  Cl.  189-72. 
Compromised . 

Pocahontas  Fuel  Co.,  83  I.D.  690  (1976) 

Howard  Mullins  v.  Cecil  D.  Andrus,  No.  77-1087, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Rev'd  & remanded, 
Dec.  31,  1980. 


Pocahontas  Fuel  Co . , 84  I.D.  489  (1977) 

Pocahontas  Fuel  Co.,  Div.  of  Consolidation 
Coal  Co.  v.  Cecil  D.  Andrus,  No.  77-2239, 
U.S.  Ct.  of  Appeals,  4th  Cir.  Suit  pending. 


John  M.  Pomeroy,  A-28134  (Jan.  13,  1960) 

John  M.  Pomeroy  v.  Walter  E,  Beck,  Civil 
No.  8033,  N. D.  Cal.  Dismissed  by  plaintiff, 
Aug.  15,  1961;  no  appeal. 

Port  Blakely  Mill  Co.,  71  I.D.  217  (1964) 


Port  Blakely  Mill  Co.  v.  U.S. , Civil  No.  6205, 
W.D.  Wash.  Dismissed  with  prejudice,  Dec.  7, 
1964. 


L.  0.  Power  et  al.,  22  IBLA  15  (1975) 

L.  0.  Power,  Ellis  J.  & Lois  Dover,  & Noble 
Ribelin  v.  U.S.  & Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  Civil  No.  CIV  75-708  PHX- 
WPC,  D.  Ariz.  Suit  pending. 


Property  Management  Co.,  A-29144  (Aug.  19,  1963) 

Property  Management  Co.  v.  Stewart  L.  Udall, 
Civil  No.  64-28,  D.  Or.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co. 
v.  Udall. 
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Nola  Grace  Ptasynski,  Barbara  C.  Lisco,  19  IBLA  125 
(1975);  26  IBLA  340  (1976)  (Supp.) 

Barbara  C.  Lisco  v.  The  Hon.  Stanley  K. 

Hathaway,  Secretary  of  the  Interior,  et  al., 

Civil  No.  75-281,  D.N.M.  Remanded  to  the 
Dept.,  Apr.  3,  1976. 

Nola  Grace  Ptasynski  v.  The  Hon.  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  75-282,  D.N.M.  Remanded  to  the 
Dept.,  Apr.  6,  1976;  judgment  for  defendants. 

May  5,  1977. 


R.  E.  Puckett,  A-30419  (Oct.  29,  1965) 

Robert  E.  Puckett  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior,  Civil  No.  2786-65. 
Dismissed  without  prejudice,  Aug.  15,  1966. 


Estate  of  Henry  Frank  Racine,  7 IBIA  1 (1978); 

8 IBIA  251  (1981) 

Martha  Alfreda  Racine  Crawford  et  al.  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CV-78-8-6F,  D.  Mont.  Dismissed 
July  13,  1979;  rev'd  & remanded,  Oct.  30, 
1980;  remanded  to  IBIA,  Feb.  24,  1981. 


Ethel  C.  Radzewicz  et  al.,  A-30866  (Jan.  29,  1968) 

Georgette  B.  Lee  (Hall)  v.  Udall , Civil 
No.  985-68.  Judgment  for  defendant,  Oct.  30, 
1969;  dismissed,  Nov.  17,  1970. 


Ram  Petroleums,  Inc.,  & Ramoco , Inc.,  37  IBLA  184 
(1978) 

Ram  Petroleums,  Inc,  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior,  Edward  W.  Stuebing  & 
Douglas  E.  Henriques,  Admin.  Judges  of  the 
IBLA;  rev'd , 478  F.  Supp.  1165  (D.  Nev.  1979); 
appeal  filed,  Dec.  21,  1979. 

Ramoco,  Inc.,  & Ram  Petroleums,  Inc,  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Edward  W. 
Stuebing  & Douglas  E.  Henriques,  Admin.  Judges 
of  IBLA  & L.  Pollick,  Chief  Minerals  Sec., 

Utah  State  Office  of  BLM,  Civil  No.  C-79-0007, 
D.  Utah.  Judgment  for  defendants,  Nov.  14, 
1979;  aff ’d.  May  27,  1981. 


Estate  of  John  S.  Ramsey  (Wap  Tose  Note)  (Nez  Perce 
Allottee  No.  853,  Deceased),  2 IBIA  305,  81  I.D. 
298  (1974) 

Clara  Ramsey  Scott  v.  U.S,  & Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  a]., 
Civil  No.  3-74-39,  D.  Idaho.  Dismissed  with 
prejudice,  Aug.  11,  1975;  no  appeal. 


Stuart  Grant  Ramstad,  55  IBLA  223  (1981);  Recon- 
sideration denied , Order  dated  Sept.  30,  1981 

Stuart  Grant  Ramstad  v.  James  G.  Matt  et  al., 
Civil  No.  A81-458  CIV,  D.  Alaska.  Suit  pending. 


Judicial  Review 

Ray  D.  Bolander  Co.,  72  I.D.  449  (1965) 

Ray  D.  Bolander  Co.  v.  U. S. , Ct.  Cl.  51-66. 
Judgment  for  plaintiff,  Dec.  13,  1968;  subse- 
quent Contract  Officer's  dec.,  Dec.  3,  1969; 
interim  dec.,  Dec.  2,  1969;  Order  to  Stay  Pro- 
ceedings until  Mar.  31,  1970;  dismissed  with 
prejudice,  Aug.  3,  1970. 


Estate  of  Elgin  Red  Elk,  IA-1230  (Nov.  13,  1964) 

Bert  Taunah  et  al . v.  Stewart  Udall,  Civil 
No.  65-82,  W.D.  Okla.  Judgment  for  plaintiff, 
Apr.  27,  1967;  rev'd  & remanded,  398  F.2d  795 
(10th  Cir.  1968);  no  petition. 


Redwood  Empire  Land  & Royalty  Co.,  62  IBLA  296  (1982) 

Redwood  Empire  Land  & Royalty  Co.  v.  James  G. 
Watt,  no  Civil  No.,  D.  Colo. 


Redwood  Empire  Land  & Royalty  Co.,  64  IBLA  267  (1982) 

Redwood  Empire  Land  & Royalty  Co.  v.  James  Watt 
et  al.,  Civil  No.  82-174  Big.,  D.  Mont.  Suit 
pending . 

Estate  of  Crawford  J.  Reed  (Unallotted  Crow  No.  6412), 
1 IBIA  326,  79  I.D.  621  (1972) 

George  Reed,  Sr.  v.  Rogers  Morton  et  al.. 

Civil  No.  1105,  D.  Mont.  Dismissed  June  14, 

1973;  no  appeal. 

Henry  E.  Reeves,  31  IBLA  242  (1977) 

Henry  E.  Reeves  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  et  al.,  Civil 
No.  A-158-73  Civ,  D.  Alaska.  Partial  judg- 
ment for  plaintiff,  465  F.  Supp.  1065  (1979); 
rev'd,  Oct.  30,  1980;  appeal  dismissed 
Apr.  14,  1981. 


Reichhold  Energy  Corp. , 40  IBLA  134  (1979) 

Reichhold  Energy  Corp.  v.  Cecil  D. 

Andrus , Civil  No.  79-1274.  Judgment  for 
defendant,  May  30,  1980;  appeal  filed. 


Reitz  Coal  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

2 IBSMA  381  (1980) 

Reitz  Coal  Co.  v.  Cecil  D.  Andrus,  Civil  No.  80- 
1832,  W.D.  Pa.  Suit  pending. 


Reliable  Coal  Corp.,  1 IBMA  97,  79  I.D.  139  (1972) 

Reliable  Coal  Corp.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  No.  72-1477, 
U.S.  Ct.  of  Appeals,  4th  Cir.  Board's  dec. 
aff ’d,  478  F .2d  257  (4th  Cir.  1973). 


Republic  Steel  Corp.,  5 IBMA  306,  82  I.D.  607  (1975) 

Republic  Steel  Corp.  v.  Interior  Board  of  Mine 
Operations  Appeals,  No.  76-1041,  U.S.  Ct.  of 
Appeals,  D.C.  Cir.  Rev'd  & remanded,  Feb.  22, 
1978. 
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Resource  Service  Co . , Grace  K«  Greco , 55  IBLA  343 
(1981)  " 

Fred  L.  Engle,  d/b/a  Resource  Service  Co.  v. 
James  G.  Watt  et  al.,  Civil  No.  C80-2080, 

D.  Wyo.  Suit  pending. 


William  C.  Reuling,  59  IBLA  226  (1981) 

William  C.  Reuling  v.  James  Watt  et  al., 
Civil  No.  C82-0058-C,  D.N.M.  Suit  pending. 


R.  G.  Brown,  Jr.,  & Co.,  IBCA-356  (July  26,  1963) 

Robert  G.  Brown,  Jr.,  et  al.  v.  U.S. , Ct.  Cl. 
No.  373-63.  Judgment  for  plaintiff,  Apr.  6, 
1965;  no  appeal. 


Richfield  Oil  Corp. , 62  I.D.  269  (1955) 

Richfield  Oil  Corp.  v.  Fred  A.  Seaton,  Civil 
No.  3820-55.  Dismissed  without  prejudice. 
Mar.  6,  1958;  no  appeal. 


Simon  A.  Rife,  56  IBLA  378  (1981) 

Simon  A.  Rife  v.  James  G.  Watt  et  al.. 
Civil  No.  C81-0318 , D.  Wyo.  Suit 
pending. 


Riley  Hall  Coal  Co.  (Petitioner)  v.  Office  of  Sur- 
face  Mining  Reclamation  & Enforcement , 1 IBSMA 
292  (1979) 

Riley  Hall  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  79-213, 
E.D.  Ky.  Suit  pending. 


Mark  B.  Ringstad  et  al..  Inlet  Oil  Corp.  et  al., 
Robert  L.  Lawler  et  al.,  A-31111;  A-31115; 

A-31134;  A-31188  (Mar.  17,  1970) 

Robert  Lawler  et  al.  v.  Walter  J.  Hickel, 

Civil  No.  F— 14— 70,  D.  Alaska. 

Inlet  Oil  Corp.  & Raymond  J.  Ellis  v.  Walter  J. 
Hickel , Civil  No.  A-48-70,  D.  Alaska.  Stipu- 
lated dismissal  without  prejudice,  Aug.  11, 
1970. 

For  above  cases: 

Actions  consolidated,  June  26,  1970.  Judgment 
for  defendant,  Feb.  22,  1972;  no  appeal. 

LaPreal  C.  Rinker,  IBLA  81-845,  Order  dated 
Oct.  23,  1981 

LaPreal  C.  Rinker  v.  James  Watt , Secretary 
of  the  Interior,  et  al..  Civil  No.  Civ-82- 
0065  HB,  D.N.M.  Suit  pending. 


Hugh  S.  Ritter,  Thomas  M.  Bunn,  72  I.D.  Ill  (1965); 
reconsideration  denied  by  letter  dec.  dated 
June  23,  1967,  by  the  Under  Secretary. 

Thomas  M.  Bunn  v.  Stewart  L.  Udall , Civil 
No.  2615-65.  Remanded,  June  28,  1966. 


Estate  of  William  Cecil  Robedeaux,  1 IBLA  106, 

78  I.D.  234  (1971);  2 IBIA  33,  80  I.D.  390  (1973) 

Oneta  Lamb  Robedeaux  et  al.  v.  Rogers  C.  B. 
Morton,  Civil  No.  71-646,  D.  Okla.  Dismissed, 
Jan.  11,  1973. 

Houston  Bus  Hill  v.  Rogers  C.  B.  Morton,  Civil 
No.  72-376,  W.D.  Okla.  Judgment  for  plaintiff 
Oct.  29,  1973;  amended  judgment  for  plaintiff, 
Nov.  12,  1973;  appeal  dismissed,  June  28,  1974 

Houston  Bus  Hill  & Thurman  S.  Hurst  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-528-B,  W.D.  Okla.  Judgment  for  plain- 
tiff, Apr.  30,  1975;  corrected  judgment.  May  2 
1975;  per  curiam  dec.,  vacated  & remanded , 

Oct.  2,  1975;  judgment  for  plaintiff,  Dec.  1, 
1975. 


Roberts  Brothers  Coal  Co.,  2 IBSMA  284,  87  I.D.  439 
(1980) 

Roberts  Brothers  Coal  Co.  v.  Cecil  D.  Andrus 
et  al..  Civil  No.  80-016900  (G),  W.D.  Ky. 

Suit  pending. 


Evelyn  R.  Robertson  et  al.,  Duncan  Miller,  A-29251 
(Mar.  21,  1963)  (see  Duncan  Miller,  20  IBLA  1 
(1975)) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil 
No.  1066-63.  Judgment  for  defendant.  Mar.  13, 
1964;  aff 8d,  349  F.2d  193  (1965);  cert,  denied 
385  U.S.  929  (1966);  rehearing  denied,  385  U.S 
1021  (1966). 

W.  C.  Wells  v.  Stewart  L.  Udall,  Civil  No.  A- 
37-63,  D.  Alaska.  Dismissed  with  prejudice. 
Sept.  7,  1965;  no  appeal. 

Evelyn  R.  Robertson  v.  Stewart  L,  Udall,  Civil 
No.  1561-63.  Judgment  for  defendant,  Apr.  4, 
1964;  aff 'd,  349  F.2d  195  (1965);  no  petition. 


Estate  of  Clark  Joseph  Robinson,  7 IBIA  74,  85  I.D. 
294  (1978) 

Rene  Robinson,  by  & through  her  Guardian  Ad 
Litem,  Nancy  Clifford  v.  Cecil  Andrus,  Sec- 
retary of  the  Interior,  Gretchen  Robinson  & 
Trixi  Lynn  Robinson  Harris,  Civil  No.  CIV- 
78-5097,  D.S.D.  Suit  pending. 


George  Rodda,  Jr.,  27  IBLA  186  (1976);  37  IBLA  189 
(1978) 

Norman  Lewis  McBride  (Assignor)  & George 
Rodda,  Jr.  (Assignee)  v.  Secretary  of  the 
Interior,  Roy  Maggart,  an  Individ.,  Eldon  J. 
Fairbanks,  an  Individ.,  Civil  No.  CIV  79-96 
TUC-MAR,  D.  Ariz.  Suit  pending. 


M.  E.  Rogers,  47  IBLA  196  (1980) 

M.  E.  Rogers  v.  U.S.,  Cecil  D.  Andrus, 
Secretary  of  the  Interior , Frank  Gregg , Dir . , 
BLM,  Civil  No.  80-114-H,  D.  Mont.  Suit 
pending. 
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Rosebud  Coal  Sales  Co.,  37  IBLA  251,  85  I.D.  396 
(1978) 

Rosebud  Coal  Sales  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg,  Dir., 
Bureau  of  Land  Management,  & Maria  B.  Bohl, 
Chief,  Land  & Mining,  Bureau  of  Land  Manage- 
ment , Wyo . , Civil  No.  C78-261,  D.  Wyo.  Judg- 
ment for  plaintiff,  Oct.  17,  1979.  No  appeal. 


Richard  W.  Rowe,  Daniel  Gaudiane,  20  IBLA  59,  82  I.D. 
174  (1975) 

Richard  W.  Rowe,  Daniel  Gaudiane  v.  Stanley  K. 
Hathaway,  in  His  Official  Capacity  as  Secre- 
tary  of  the  Interior,  Civil  No.  75-1152. 

Judgment  for  defendant,  July  29,  1976. 


Frank  Roybal,  Jr.  v.  U.S.  Steel  Corp.,  7 IBMA  238 
(1977) 

Frank  Roybal,  Jr.  v.  Cecil  D.  Andrus,  No.  77- 
1307,  U.S.  Ct.  of  Appeals,  D.C.  Cir.  Suit 
pending . 


Edgar  Rundle , A-29593  (Aug.  2,  1963) 

Edgar  Rundle  v.  Stewart  L.  Udall,  Civil 
No.  191-65.  Judgment  for  defendant. 

Sept.  22,  1965;  aff ’d,  379  F.2d  112  (1967); 
cert,  denied,  389  U.S.  845  (1967) 


Estate  of  James  Running  Horse,  IA-1048  (May  26, 
1960) 

Mary  Hit  Him  Running  Horse  v.  Stewart  L. 

Udall , Civil  No.  2106-68.  Judgment  for  plain- 
tiff, 211  F.  Supp.  586  (1962);  no  appeal. 


Alex  Sachen,  Resource  Service  Co.,  56  IBLA  116 
(1981) 

Alex  & Mary  Jane  Sachen  & Fred  L.  Engle, 
d/b/a  Resource  Service  Co.  v.  James  G. 
Watt  et  al. , Civil  No.  C-81-0298,  D.  Wyo. 
Suit  pending. 


Louise  Safarik,  A-28307  et  al.  (Apr.  22,  1960) 

John  J.  King  v.  Stewart  L.  Udall,  Civil 

No.  3903-60.  Judgment  for  defendant,  June  23, 

1961;  aff 'd,  304  F.2d  944  (1962);  no  petition. 


Louise  Safarik  et  al.,  A-28562  et  al.  (Jan.  26,  1961) 

Louise  Safarik  v.  Stewart  L.  Udall,  Civil 
No.  1081-61.  Judgment  for  defendant,  June  23, 
1961;  aff’d,  304  F.2d  944  (1962);  cert,  denied, 
371  U.S.  901  (1962). 

Samuel  Gary  v.  Stewart  L.  Udall,  Civil 

No.  1202-61.  Judgment  for  defendant,  June  23, 

1961;  aff 'd,  304  F.2d  944  (1962);  no  petition. 


Rune  E.  S.  Saf ve , 13  IBLA  212  (1973) 

Rune  E.  S.  Safve  v.  Secretary  of  the  Interior, 
Interior  Board  of  Land  Appeals,  Dir.,  Bureau 
of  Land  Management,  State  Dir.,  Alaska,  Bureau 
of  Land  Management , Civil  No.  A-173-73  CIV,  D. 
Alaska.  Dismissed,  Mar.  4,  1975;  reinstated  by 
court  order,  Apr.  9,  1975;  remanded  to  the  Bureau 
of  Land  Management  for  proceedings,  Mar.  19,  1976. 


Louis  Samuel  et  al.,  8 IBLA  268  (1972) 

Charles  M.  Goad  v.  U.S.  & Rogers  Morton,  Sec- 
retary of  the  Interior,  Civil  No.  9948,  D.N.M. 
Dismissed  with  prejudice,  Jan.  16,  1974. 

Joseph  & Jean  Maisano  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Bureau  of  Land 
Management,  & Board  of  Land  Appeals,  Civil 
No.  39720,  E.D.  Mich.  Dismissed,  Oct.  12,  1973 
(opinion);  no  appeal. 

Gordon  W,  & Alleyne  J.  Laatz  v.  Rogers  C.  B. 
Morton  et  al,,  Civil  No.  03266,  E.D.  Mich. 
Dismissed,  Feb.  20,  1975  (opinion). 

Louis  Samuel  v.  Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  Civil  No.  CV-74-1112-EC,  C.D. 
Cal.  Dismissed  with  prejudice,  Aug.  26,  1974; 
no  appeal . 


San  Carlos  Mineral  Strip,  69  I.D.  195  (1962) 

James  Houston  Bowman  v.  Stewart  L.  Udall, 
Civil  No.  105-63.  Judgment  for  defendant, 
243  F.  Supp.  672  (1965);  aff'd  sub  nom. 

S.  Jack  Hinton  et  al.  v.  Stewart  L.  Udall, 
364  F . 2d  676  (1966);  cert,  denied,  385  U.S. 
878  (1966);  supp.  by  M-36767,  Nov.  1,  1967. 


B.  F.  Sandoval,  Jr.,  A-29975  (June  12,  1964) 

B.  F.  Sandoval,  Jr.  v.  Stewart  L.  Udall,  Civil 
No.  5779,  D.N.M.  Judgment  for  plaintiff, 

May  11,  1965;  appeal  dismissed  Jan.  12,  1966; 
order  vacating  prior  judgment  issued  Jan.  28, 
1966. 


Santa  Fe  Sand  & Gravel  Co.,  A-30657  (Apr.  25,  1967) 

Santa  Fe  Sand  & Gravel  Co.  v.  Boyd  L. 

Rasmussen  et  al«.  Civil  No.  7135,  D.N.M. 
Summary  judgment  for  defendant,  May  28,  1968; 
no  appeal . 


Kenneth  F.  Santor,  13  IBLA  208  (1973) 

Kenneth  F.  San tor  v.  Rogers  C.  B.  Morton, 
Individ.  & as  Secretary  of  the  Interior, 
Daniel  P.  Baker,  Individ.  & as  Dir,  for 
the  State  of  Wyo.,  Bureau  of  Land  Management, 
& Glenna  M.  Lane,  Individ.  & as  Chief,  O&G 
Sec.,  Land  Office,  Wyo.,  Civil  No.  5949, 

D.  Wyo.  Dismissed,  Nov.  15,  1974  (opinion); 
no  appeal. 
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John  W.  Savage,  6 IBLA  253  (1972) 

Amerada  Hess  Corp« , Louisiana  Land  & Explora- 
tion Co. , & Oil  Shale  Corp.  v.  Rogers  C.  B» 
Morton,  Civil  No.  C-4361 , D.  Colo.  Order 
holding  matter  in  abeyance  until  60  days  after 
all  appeals  are  completed  in  Oil  Shale  Corp., 
supra , filed  June  3,  1974. 


Lloyd  Schade,  12  IBLA  316  (1973) 

Lloyd  Schade  v.  Cecil  Andrus , Secretary  of 
the  Interior,  State  of  Alaska,  Civil  No.  A- 
76-28,  D.  Alaska.  Judgment  for  plaintiff, 
Oct.  2,  1978;  aff’d,  638  F.2d  122  (9th  Cir. 
1981). 


Casper  Joseph  Schmand,  Attorney  in  fact  for  Mike 
Swab,  A-29451  (Aug.  19,  1963) 

Casper  Joseph  Schmand  v.  Stewart  L.  Udall, 
Civil  No.  63-484,  D.  Or.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co. 
v.  Udall. 


Ann  D.  Schmidt,  A-28349  (July  28,  1960) 

Ann  P.  Schmidt  v.  Stewart  L.  Udall,  Civil 
No.  3912-60.  Judgment  for  defendant,  Apr.  11, 
1961;  no  appeal. 


Betty  Mae  Schober  & John  L.  Richardson,  A-29430 
(Jan.  8,  1964);  reconsideration  denied.  Mar.  6, 

1964. 

John  L.  Richardson  v.  Stewart  L.  Udall , Civil 
No.  3975,  D.  Idaho.  Remanded,  253  F.  Supp.  72 
(1966);  no  appeal. 


Charles  Schraier,  Robert  Schulein,  et  al.,  A-30814; 
A-30816  (Nov.  21,  1967) 

Charles  Schraier  v.  Stewart  L.  Udall , Sec- 
retary of  the  Interior,  Civil  No.  427-68. 
Judgment  for  defendant,  Oct.  31,  1968;  af f *d , 
419  F.2d  663  (1969);  petition  for  rehearing 
en  banc  denied,  Oct.  8,  1969;  no  petition. 


Joseph  M.  Schuck,  A-28603  (Aug.  16,  1961) 

Joseph  M.  Schuck  v.  Secretary  of  the  Interior, 
No.  16,682.  Petition  for  review  dismissed, 
Dec.  15,  1961;  no  appeal. 

Joseph  M.  Schuck  v.  Secretary  of  the  Interior, 
Civil  No.  1402  Tuc.,  D.  Ariz.  Complaint  dis- 
missed, Jan.  30,  1962;  no  appeal. 

Joseph  M.  Schuck  v.  Roy  T.  Helmandollar , Civil 
No.  1402  Tuc. , D.  Ariz.  Judgment  for  defen- 
dant, Mar.  19,  1962;  no  appeal. 


Seal  & Co.,  68  I.D.  94  (1961) 

Seal  & Co.  v.  U.S. , Ct.  Cl.  274-62.  Judgment 
for  plaintiff,  Jan.  31,  1964;  no  appeal. 


Robert  Semanko,  Mary  L.  Hollebon,  Resource  Service 
Co,  Inc.,  58  IBLA  340  (1981) 

Robert  Semanko,  Mary  L.  Hollebon,  & Fred  L. 
Engle,  d/b/a  Resource  Service  Co.  v.  James  G. 
Watt  et  al..  Civil  No.  82-0165.  Suit  pending. 


Admin.  Appeal  of  Sessions,  Inc.  (A  Cal.  Corp.)  v. 
Vyola  Olinger  Ortner  (Lessor),  Lease  No.  PSL-33, 
Joseph  Patrick  Patencio  (Lessor),  Lease  No.  PSL- 
36,  Larry  Olinger  (Lessor),  Lease  No.  PSL-41, 

3 IBIA  145,  81  I.D.  651  (1974) 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  C V 74-3589  LTL,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  CV  74-3591  MML,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  CV  74-3590  FW,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 


John  J.  Sexton,  15  IBLA  69  (1974);  On  Reconsidera- 
tion, 20  IBLA  187  (1975) 

John  J.  Sexton  v.  U.S.,  Rogers  C.  B.  Morton 
as  the  Secretary  of  the  Interior,  et  al», 
Civil  No.  F-74-6,  D.  Alaska.  Dismissed, 

Jan.  5,  1977. 


William  D.  Sexton  et  al.,  9 IBLA  316  (1973);  R.  C. 
Bailey  et  al„,  7 IBLA  266  (1972);  R.  C.  Bailey  & 

C.  Burglin,  10  IBLA  281  (1973);  Helen  S.  Bailey 
& C.  Burglin,  11  IBLA  51  (1973);  Earnest  G„-  & 

Dora  A.  Carter,  C.  Burglin,  Michael  F.  Scanlan, 

C.  Burglin,  12  IBLA  181  (1973) 

C.  Burglin  & William  D.  Sexton  v.  Rogers  C.  B. 
Morton  et  al.,  Civil  No.  F-9-73,  D.  Alaska. 

C.  Burglin  & R.  C.  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al..  Civil  No.  F-15-73,  D.  Alaska. 

C.  Burglin  & Helen  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al.,  Civil  No.  F-19-73,  D.  Alaska. 

C.  Burglin,  Earnest  G.  Carter,  Dora  A.  Carter, 

& Michael  F.  Scanlan  v.  U.S.,  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al., 

Civil  No.  F-21-73,  D.  Alaska. 

For  above  cases: 

Actions  consolidated  by  order  dated  July  23, 
1974.  Judgment  for  defendant,  Aug.  5,  1974; 
aff'd,  527  F.2d  486  (9th  Cir.  1976);  cert. 
denied,  425  U.S.  973  (1976). 


Steve  Shapiro  v.  Bishop  Coal  Co.,  6 IBMA  28,  83  I.D. 

59  (1976) 

Bishop  Coal  Co.  v.  Thomas  S.  Kleppe,  No.  76-1368, 
U.S.  Ct.  of  Appeals,  4th  Cir.  Suit  pending. 
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John  W.  Shaw,  A-29143  (Apr.  5,  1963) 

John  W . Shaw  v.  Stewart  L.  Udall , Secretary 
of  the  Interior,  Civil  No.  63-602,  D.  Or. 

Aff 'd,  264  F.  Supp.  390  (1967);  appeal 
docketed  Mar.  13,  1967;  appeal  dismissed. 


Michael  Shearn,  24  IBLA  259  (1976) 

Michael  Shern  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior  & Arthur  W.  Zimmerman,  Dir, 
of  the  New  Mexico  State  Office  of  the  Bureau 
of  Land  Management , Civil  No.  CIV-76-338-P , 
D.N.M.  Judgment  for  defendant,  Feb.  22,  1977; 
aff'd,  Sept.  17,  1977. 


Shell  Oil  Co.,  A-30575  (Oct.  31,  1966);  Chargeabil- 
ity  of  Acreage  Embraced  in  Oil  & Gas  Lease  Offers, 
71  I.D.  337  (1964) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulated  dismissal,  Aug.  19,  1968. 


Estate  of  Albin  (Alvin)  Shemany,  7 IBIA  70  (1978) 

Edward,  Clara  & Alice  Longhat  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  CIV  78- 
0929-D,  W.D.  Okla.  Judgment  for  defendant, 
Dec.  31,  1979;  appeal  filed  Jan.  21,  1980. 


Sinclair  Oil  & Gas  Co.,  5 IBMA  217,  75  I.D.  155 
(1968) 

Sinclair  Oil  & Gas  Co.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  et  al».  Civil 
No.  5277,  D.  Wyo.  Judgment  for  defendant, 
sub  nom.  Atlantic  Richfield  Co.  v.  Walter  J. 
Hickel , 303  F.  Supp.  724  (1969);  aff'd, 

432  F. 2d  587  (10th  Cir.  1970);  no  petition. 


Charles  T.  Sink,  5 IBMA  217,  82  I.D.  535  (1975) 

Charles  T.  Sink  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior — Mining  Enforcement  & Safety 
Administration  (MESA),  No.  75-1292,  U.S.  Ct. 
of  Appeals,  4th  Cir.  Vacated  without  preju- 
dice to  plaintiff's  rights,  529  F.2d  601  (4th 
Cir.  1975). 


Skelly  Oil  Co.,  16  IBLA  264  (1974) 

Skelly  Oil  Co.  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  74-411, 
D.N.M.  Judgment  for  plaintiff,  Aug.  7,  1975 
(opinion);  no  appeal. 


Dorothy  Smith,  Keith  C.  Hayes,  44  IBLA  25  (1979) 

Karen  Hayes,  Adm'x  of  the  Estate  of  Keith  C. 
Hayes , Deceased , Dorothy  Smith  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C-LV-79- 
369-HEC,  D.  Nev.  Dismissed  (1981). 


Eldon  L.  Smith,  A-30944  (Oct.  15,  1968) 

Eldon  L.  Smith  v.  Walter  J.  Hickel,  Civil 
No.  69-245,  D.  Ariz.  Judgment  for  defendant, 
Feb.  3,  1970. 


Judicial  Review 

Geneiva  Nell  Maston  Smith  et  al.,  48  IBLA  199  (1980) 

Moss  J.  Witt  v.  U.S.  et  al.,  Civil  No.  Civ-LV- 
210,  RDF,  D.  Nev.  Judgment  for  defendant, 

Feb.  13,  1981;  appeal  filed  Feb.  20,  1981. 


James  W.  Smith,  34  IBLA  146  (1978) 

James  W.  Smith  v.  U.S.,  Cecil  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg, 
Dir.  BLM,  Edward  L.  Hastey,  as  California 
State  Dir.,  BLM,  Civil  No.  79-0042-E, 

S.D.  Cal.  Suit  pending. 


L.  B.  Smith  et  al.,  A-30447  (Oct.  29,  1965) 

Charles  J.  Babington  v.  Stewart  L.  Udall, 
Civil  No.  3048-65.  Dismissed  without  preju- 
dice for  failure  of  prosecution,  May  1,  1967; 
no  appeal. 


Mardelle  M.  Smith,  Sherman  C.  Smith,  42  IBLA  136 
(1979) 

Mardelle  M.  & Sherman  C.  Smith  v.  Cecil 
Andrus , Secretary  of  the  Interior , Robert 
Bergland,  Secretary  of  Agriculture,  Clay  Beal, 
Super.,  Chugach  Nat'l  Forest,  Curtis  McVee, 
Alaska  State  Dir.,  BLM,  Civil  No.  A80-050  CIV, 

D.  Alaska.  Judgment  for  defendant,  May  8,  1981, 
aff'd.  Sept.  21,  1982.  No  petition. 


George  Val  Snow,  46  IBLA  101  (1980) 

George  Val  Snow  & Kathleen  Snow  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  C80-0231A,  C.D.  Utah.  Suit  pending. 


Stanley  C.  Soho,  A-28135  (Aug.  19,  1959);  A-28135 
Supp.  (July  17,  1961);  supp.  by  dec.  dated 
Feb.  1,  1963,  by  Dir.,  Bureau  of  Land  Manage- 
ment, approved  by  the  Secretary  Mar.  18,  1963. 

Robert  V,  Ferry  & Irving  Baker  v.  Stewart  L. 
Udall,  Civil  No.  1648  Tuc.,  D.  Ariz.  Judgment 
for  defendant,  Sept.  3,  1963;  aff'd,  336  F.2d 
706  (9th  Cir.  1964);  cert,  denied,  381  U.S. 

904  (1965). 


Stanley  C.  Soho  et  al.,  A-28175  (Apr.  11,  1960) 

Albert  Meeks  v.  E.  I.  Rowland,  Civil  No.  3461- 
Phx.,  D.  Ariz.  Case  dismissed,  Jan.  17,  1961;  no 
appeal. 


Walter  M.  Sorensen,  32  IBLA  345  (1977) 

Walter  M.  Sorensen  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  & Daniel  P.  Baker,  State 
Dir.,  Bureau  of  Land  Management,  Civil  No.  C77- 
250,  D.  Wyo.  Aff'd,  Sept.  12,  1978. 


CII 


Suits  for  Judicial  Review 


Southern  Pacific  Co.,  76  I.D.  1 (1969) 

Southern  Pacific  Co.  v.  Walter  J.  Hickel , 
Secretary  of  the  Interior,  Civil  No.  S-1274, 
D.  Cal.  Judgment  for  defendant,  Dec.  2,  1970 
(opinion);  no  appeal. 


Southern  Pacific  Co.,  Louis  G.  Wedekind,  77  I.D. 
177  (1970);  20  IBLA  365  (1975) 

George  C.  Laden,  Louis  Wedekind,  Mrs.  Vern 
Lear,  Mrs.  Arda  Fritz,  & Helen  Laden  Wagner, 
Heirs  of  George  H.  Wedekind,  Deceased  v. 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  R-2858, 
D.  Nev.  On  June  20,  1974,  remanded  for  fur- 
ther agency  proceedings  as  originally  ordered 
in  77  I.D.  177;  Dist.  Ct.  reserves  jurisdic- 
tion; supp.  complaint  filed,  Aug.  1,  1975; 
judgment  for  defendant,  Nov.  29,  1976; 
appeal  filed,  Jan.  27,  1977. 


Southport  Land  & Commercial  Co.,  Sacramento  075330 
(Jan.  15,  1964) 

Southport  Land  & Commercial  Co.  v.  Stewart  L. 
Udall  et  al.,  Civil  No.  42385,  N.D.  Cal.  Dis- 
missed as  to  defendant  Stewart  Udall,  244  F. 
Supp.  172  (1965);  aff »d,  371  F.2d  526  (9th  Cir. 
1967);  no  petition. 


Southwest  Welding  & Manufacturing  Division,  Yuba 
Consolidated  Industries,  Inc.,  69  I.D.  173  (1962) 

Southwest  Welding  v.  U.S. , Civil  No.  68-1658- 
CC,  C.D.  Cal.  Judgment  for  plaintiff,  Jan.  14, 
1970;  appeal  dismissed,  Apr.  6,  1970. 


Southwestern  Petroleum  Corp.  et  al.,  71  I.D.  206 
(1964) 

Southwestern  Petroleum  Corp.  v.  Stewart  L. 
Udall,  Civil  No.  5773,  D.N.M.  Judgment  for 
defendant.  Mar.  8,  1965;  aff 'd,  361  F.2d  650 
(10th  Cir.  1966);  no  petition. 


Ervin  Staacke  et  al.,  62  IBLA  278  (1982) 

Rose  May  Foley  et  al.  & Resource  Service  Co., 
Inc,  v.  James  G.  Watt  et  al.,  Civil  No.  82-1642. 
Suit  pending. 

Geosearch,  Inc.,  Robert  G.  Scholl  & Richard 
Doerr  v.  James  G.  Watt  et  al.,  Civil  No.  82- 
0240,  D.  Wyo.  Suit  pending. 


Standard  Oil  Co.  of  California  et  al.,  76  I.D.  271 
(1969) 

Standard  Oil  Co.  of  California  v.  Walter  J. 
Hickel  et  al.,  Civil  No.  A-159-69,  D.  Alaska. 
Judgment  for  plaintiff,  317  F.  Supp.  1192 
(1970);  af  f 'd  sub  nom.  Standard  Oil  Co.  of 
California  v.  Rogers  C.  B.  Morton  et  al., 

450  F.2d  493  (9th  Cir.  1971);  no  petition. 


Standard  Oil  Co.  of  Texas,  71  I.D.  257  (1964) 

California  Oil  Co.  v.  Secretary  of  the 
Interior , Civil  No.  5729,  D.N.M.  Judgment 
for  plaintiff,  Jan.  21,  1965;  no  appeal. 


John  Walter  Starks , 55  IBLA  266  (1981) 

John  Walter  Starks  v.  James  G.  Watt , 

Civil  No.  C-81-0711C,  D.  Utah.  Dismissed 
with  prejudice,  Mar.  2,  1982.  No  appeal. 


Starling  Brokers  et  al.,  6 IBLA  237  (1972) 

Hillin  L.  Arnold  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  A-157-72  Civ.,  D.  Alaska. 
Judgment  for  defendant.  Mar.  20,  1974;  rev’d 
& remanded,  529  F.2d  1101  (9th  Cir.  1976); 
aff *d , June  29,  1981;  no  petition. 


Stauffer  Chemical  Co.  et  al.,  49  IBLA  381 
(1980) 

Monsanto  Co.,  J.  R.  Simplot  Co.,  Beker 
Industries  Corp, , & Stauffer  Chemical 
Co.  v.  James  G.  Watt,  Secretary  of  the 
Interior,  et  al..  Civil  No.  Civ  81- 
4013,  D.  Idaho.  Suit  pending. 


Ross  Stegman,  A-30812  (Nov.  21,  1967);  U.S.  v. 
Adrian  Edwards,  9 IBLA  197  (1973) 

Ross  Stegman  v.  Stewart  L.  Udall,  Civil 
No.  6953  Phx. , D.  Ariz.  Remanded  to  Hearing 
Examiner  for  taking  of  further  evidence, 

Dec.  12,  1969. 

Adrian  Edwards,  Trustee  for  Ross  Stegman,  & 
Real  Party  in  Interest  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior , Civil  No.  74-58- 
PCT-CAM,  D.  Ariz.  Judgment  for  plaintiff. 
Sept.  10,  1975;  rev'd,  Oct.  26,  1978. 


Billy  Stewart,  N.M.  4200,  etc.,  approved  by  the 
Secretary,  May  2,  1969. 

D.  L.  Hannifin  v.  Walter  J,  Hickel  et  al., 

Civil  No.  8074,  D.N.M.  Judgment  for  defendant, 
Jan.  6,  1970;  remanded,  May  25,  1970;  judgment 
for  defendant,  May  28,  1970;  aff 'd,  444  F.2d 
200  (10th  Cir.  1971);  no  petition. 


Joe  Stewart,  33  IBLA  225  (1977) 

Joe  Stewart  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  78-1038,  D.  Idaho. 
Suit  pending. 


Nancy  L.  Stewart,  Resource  Service  Co.,  56  IBLA  122 
(1981) 

Nancy  L.  Stewart  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co,  v.  James  G.  Watt  et  al. , 
Civil  No.  C-81-0299,  D.  Wyo.  Suit  pending. 


Elaine  S.  Stickelman,  9 IBLA  327  (1973) 

Elaine  S.  Stickelman  v.  U.S.  & Dept,  of  the 
Interior  et  al..  Civil  No.  LV-2112,  D.  Nev. 
Judgment  for  defendant,  Aug.  29,  1975;  amended 
Order  judgment  for  defendant,  Sept.  4,  1975. 


Suita  for  Judicial  Review 


CIII 


Bernard  S«  Storper,  60  IBLA  67  (1981) 

Bernard  S.  Storper  v.  James  G.  Watt  et  al.t 
Civil  No.  82-0449.  Judgment  for  defendant, 
Jan.  20,  1983;  no  appeal. 


Omar  Stratman,  16  IBLA  222  (1974) 

Omar  Stratman  v.  The  Dept,  of  the  Interior, 
Bureau  of  Land  Management,  Civil  No.  A74-103, 

D.  Alaska.  Remanded  to  the  Dept.,  May  6,  1976: 
aff 'd  in  part , rev'd  remanded  in  part , 

Sept.  8,  1981. 


Marta  F.  Stroock,  63  IBLA  119  (1982) 

Marta  F.  Stroock  v.  James  Watt , Secretary 
of  the  Interior,  et  al.,  Civil  No.  NC-82- 
0093W,  D.  Utah.  Suit  pending. 


Supron  Energy  Corp.,  Atlantic  Richfield  Co., 
55  IBLA  318  (1981) 

Atlantic  Richfield  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Civil  No.  CIV 
81-0615  M,  D.N.M.  Suit  pending. 


Supron  Energy  Corp.  et  al.,  46  IBLA  181  (1980) 

Conoco,  Atlantic  Richfield  Co.,  & Tenneco 
Oil  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  CIV-80-0261M,  D.N.M. 

Exxon  Co.,  U.S.A.  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Civil  No.  Civ-80-4 30- JB,  D.N.M. 

Supron  Energy  Corp.,  Southland  Royalty  Co.,  & 
Consolidated  O&G  Co.  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  Civ-80-0463  JB, 
D.N.M. 

For  above  cases: 

Actions  consolidated  Nov.  16,  1980.  Suit 
pending. 

Florence  Emily  Tagala  v.  Amanda  Nellie  Ruth  Price, 
A-30715  (Nov.  10,  1966);  Florence  Emily  Tagala  v. 
Norman  C.  Gorsuch,  Special  Admin,  of  the  Estate 
of  Amanda  Price,  A-31241  (Jan.  9,  1970) 

Amanda  Price  v.  Udall , Civil  No.  33-67,  D. 
Alaska.  Judgment  for  plaintiff,  280  F.  Supp. 

393  (1968);  remanded  to  Bureau  of  Land  Man- 
agement, 411  F.2d  589  (9th  Cir.  1969);  no 
petition. 


James  K.  Tallman,  68  I.D.  256  (1961) 

James  K.  Ta liman  et  al.  v.  Stewart  L.  Udall , 
Civil  No.  1852-62.  Judgment  for  defendant, 
Nov.  1,  1962  (opinion);  rev'd,  324  F.2d  411 
(1963);  cert,  granted,  376  U.S.  961  (1964); 
Dist.  Ct.  aff'd,  380  U.S.  1 (1965);  rehearing 
denied , 380  U.S.  989  (1965). 


Appeal  of  Tanacross,  Inc.,  4 ANCAB  173,  87  I.D. 
123  (1980) 

Tanacross,  Inc.  v.  James  G.  Watt  et  al.. 
Civil  No.  A82-005  CIV,  D.  Alaska.  Suit 
pending . 


Texaco,  Inc.,  75  I.D.  8 (1968) 

Texaco,  Inc.,  a Corp.  v.  Secretary  of  the 
Interior,  Civil  No.  446-68.  Judgment  for 
plaintiff,  295  F.  Supp.  1297  (1969);  aff’d 
in  part  & remanded,  437  F.2d  636  (1970); 
aff’d  in  part  & remanded , July  19,  1972. 


Texas  Construction  Co.,  64  I.D.  97;  reconsidera- 
tion denied,  IBCA-73  (June  18,  1957) 

Texas  Construction  Co.  v.  U.S. , Ct.  Cl. 

No.  224-58.  Stipulated  judgment  for  plaintiff, 
Dec.  14,  1961. 


Estate  of  Tim  Tieyah,  7 IBLA  234  (Oct.  17,  1979) 

Marie  Tieyah  Carr  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Civil  No.  CIV  79-1300-D, 

D.  Okla.  Suit  pending. 


Ray  H.  Thames,  30  IBLA  167  (1977) 

Maude  E.  McDonald  & Harriet  S.  Walsh  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Edward  W. 
Stuebing,  Douglas  E.  Henriques,  & Martin  Rltvo, 
Admin.  Judges  Interior  Board  of  Land  Appeals, 
Lowell  J.  Udy,  Dir,  of  Lands  & Minerals,  ESLO, 
BLM,  Civil  No.  S77-0333(C),  S.D.  Miss.  Judgment 
for  defendant,  Jan.  29,  1980;  rev'd  & remanded, 
Aug.  21,  1982;  judgment  for  plaintiff,  Feb.  19, 
1982. 


Albert  Thomas  et  ux.  (Contestees)  v.  Sam  A. 

DeVilbiss  et  ux.  (Contestants),  10  IBLA  56  (1973) 

Albert  & Ellora  Thomas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No.  74- 
139-TUC-WCF,  D.  Ariz.  Judgment  for  defendant, 
408  F.  Supp.  1361  (1976);  aff'd,  552  F.2d  871 
(9th  Cir.  1977). 


Estate  of  John  Thomas , Deceased  Cayuse  Allottee 
No.  223  & Estate  of  Joseph  Thomas,  Deceased, 
Umatilla  Allottee  No.  877,  64  I.D.  401  (1957) 

Joe  Hayes  v.  Fred  A.  Seaton,  Secretary  of  the 
Interior , Civil  No.  859-581.  Judgment  for 
defendant.  Sept.  18,  1958;  aff'd,  270  F.2d  319 
(1959);  cert,  denied,  364  U.S.  814  (1960); 
rehearing  denied , 364  U.S.  906  (1960). 


Rupert  Thorne,  58  IBLA  319  (1981) 

Rupert  Thorne  v.  James  Watt,  Secretary 
Interior , Civil  No.  82-1019,  D.  Idaho. 
Suit  pending. 


Thoroughfare  Coal  Co.,  3 IBSMA  72,  88  I.D.  406 
(1981)  ” 

Thoroughfare  Coal  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Civil  No.  C81- 
0068,  W.D.  Ky.  Suit  pending. 


CIV 

Suits  for 

Thor-Westclif fe  Development,  Inc.,  70  I.D.  134 
(1963) 

Thor-Westclif fe  Development,  Inc.  v.  Stewart  L. 
Udall , Civil  No.  5343,  D.N.M.  Dismissed  with 
prejudice,  June  25,  1963. 

See  also: 

Thor-Westclif fe  Development,  Inc,  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2406-61.  Judgment  for 
defendant,  Mar.  22,  1962;  aff'd,  314  F.2d  257 
(1963);  cert,  denied,  373  U.S.  951  (1963). 


Richard  K.  Todd  et  al.,  68  I.D.  291  (1961) 

Bert  F.  Duesing  v.  Stewart  L.  Udall,  Civil 
No.  290-62.  Judgment  for  defendant,  July  17, 
1962  (oral  opinion);  aff’d,  350  F.2d  748 
(1965);  cert,  denied,  383  U.S.  912  (1966). 

Atwood  et  al.  v.  Stewart  L.  Udall,  Civil 
Nos.  293-62  - 299-62,  incl.  Judgment  for 
defendant,  Aug.  2,  1962;  aff'd,  350  F.2d  748 
(1965);  no  petition. 


E.  B.  Todhunter,  A-28197  (May  23,  1960) 

Victoria  L.  Cuccia  v.  Stewart  L.  Udall,  Civil 
No.  3921-60.  Judgment  for  defendant.  Sept.  17, 
1963;  no  appeal. 


Appeal  of  Toke  Cleaners , 81  I.D.  258  (1974) 

Thom  Properties,  Inc.,  d/b/a  Toke  Cleaners  & 
Launderers  v.  U.S.,  Dept,  of  the  Interior, 
Bureau  of  Indian  Affairs,  Civil  No.  A3-74-99, 
D.N.D.  Stipulation  for  dismissal  & Order  dis- 
missing case,  June  16,  1975. 


Tollage  Creek  Elkhorn  Mining  Co.,  2 IBSMA  341, 

87  I.D.  570  (1980) 

Tollage  Creek  Elkhorn  Mining  Co.  v.  Cecil  D. 
Andrus , Civil  No.  80-230,  E.D.  Ky.  Suit 
pending . 


Estate  of  Phillip  Tooisgah,  4 IBIA  189,  82  I.D.  541 
(1975) 

Jonathan  Morris  & Velma  Tooisgah  v.  Thomas  S . 
Kleppe,  Secretary  of  the  Interior,  Civil 
No.  CIV-76-0037-D,  W.D.  Okla.  Dismissed, 

418  F.  Supp.  913  (1976).  No  appeal. 


Judicial  Review 

TOSCO  v.  Secretary  of  the  Interior 
See  Union  Oil  Co.,  71  I.D.  169  (1964) 


Tree  Land  Nursery,  Inc.,  IBCA-436  (Oct.  31,  1966) 

Tree  Land  Nursery,  Inc,  v.  U, S. , Ct.  Cl. 
238-67.  Judgment  for  plaintiff.  May  13,  1969. 


William  M.  Turner,  54  IBLA  111  (1981) 

William  M.  Turner  v.  James  G.  Watt,  Civil 
No.  81-0832JB,  D.N.M.  Suit  pending. 


Tyee  Construction  Co.,  IBCA-112  & 113  (Apr.  30, 
1958) 

Tyee  Construction  Co.  v.  U.S. , Ct.  Cl. 

No.  312-60.  Judgment  for  defendant,  June  1, 
1962;  no  appeal. 


Union  Oil  Co.,  56  IBLA  206;  reconsideration  granted, 

58  IBLA  166  (1981) 

Union  Oil  Co.  of  California  v.  James  G.  Watt 
et  al.,  Civil  No.  82-427,  D.  Ariz.  Suit  pending. 


Union  Oil  Co.  Bid  on  Tract  228,  Brazos  Area,  Texas 
Offshore  Sale,  75  I.D.  147  (1968);  76  I.D.  69 
(1969) 

The  Superior  Oil  Co.  et  al.  v.  Stewart  L. 

Udall , Civil  No.  1521-68.  Judgment  for  plain- 
tiff, July  29,  1968;  modified,  July  31,  1968; 
aff'd,  409  F. 2d  1115  (1969);  dismissed  as  moot, 
June  4,  1969;  no  petition. 


Union  Oil  Co.  of  California,  71  I.D.  287  (1964) 

Union  Oil  Co.  of  California  v.  Stewart  L. 
Udall,  Civil  No.  2595-64.  Judgment  for 
defendant,  Dec.  27,  1965;  no  appeal. 


Union  Oil  Co.  of  California,  48  IBLA  145;  recon- 
sideration granted,  Order  dated  Oct.  7,  1980. 

Union  Oil  Co.  of  California  v.  Cecil  D. 

Andrus , Civil  No.  80-2278.  Interior  Board  of 
Land  Appeals  remanded  the  case  with  instruc- 
tions to  consider  the  appeal  on  its  merits. 


Suits  for  Judicial  Review 


CV 


Union  Oil  Co.  of  California  et  al. , 71  I.D.  169 
(1964);  72  I.D.  313  (1965);  U.S.  v.  Bohme ; U.S. 
v.  Exxon  Corp. ; U.S.  v.  Brown,  48  IBLA  267, 

87  I.D.  248  (1980);  51  IBLA  97,  87  I.D.  535  (1980) 

Penelope  Chase  Brown  et  al.  v.  Stewart  Udall, 
Civil  No.  9202,  D.  Colo. 

Barnette  T.  Napier  et  al.  v.  Secretary  of  the 
Interior , Civil  No.  8691,  D.  Colo. 

The  Oil  Shale  Corp.  et  al.  v.  Secretary  of  the 
Interior , Civil  No.  8680,  D.  Colo. 

Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  8685,  D.  Colo. 

For  above  cases : 

Judgment  for  plaintiff,  261  F.  Supp.  954  (1966); 
aff 'd,  406  F. 2d  759  (10th  Cir.  1969);  cert, 
granted , 396  U.S.  817  (1969);  rev'd  & remanded, 
400  U.S.  48  (1970);  remanded  to  Dist.  Ct., 

Mar.  12,  1971;  judgment  for  plaintiff, 

370  F.  Supp.  108  (1973);  vacated  & remanded. 
Sept.  22,  1975;  petition  for  rehearing  en  banc 
denied;  cert,  denied,  June  21,  1976;  remanded 
to  the  Dept,  for  further  proceedings,  Jan.  17, 
1977. 

Equity  Oil  Co.  v.  Stewart  L.  Udall,  Civil 
No.  9462,  D.  Colo. 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall, 

Civil  No.  9464,  D.  Colo. 

Harlan  H.  Hugg  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  9252,  D.  Colo. 

John  W.  Savage  v.  Stewart  L.  Udall,  Civil 
No.  9458,  D.  Colo. 

The  Oil  Shale  Corp.  et  al.  v.  Stewart  L. 

Udall,  Civil  No.  9465,  D.  Colo. 

Union  Oil  Co.  of  California,  a Corp.  v. 

Stewart  L.  Udall,  Civil  No.  9461,  D.  Colo. 

For  above  cases: 

Order  to  Close  Files  & Stay  Proceedings, 

Mar.  25,  1967. 


Union  Oil  Co.  of  California,  Ramon  P.  Colvert, 
65  I.D.  245  (1958) 

Union  Oil  Co.  of  California  v.  Stewart  L. 
Udall , Civil  No.  3042-58.  Judgment  for 
defendant,  May  2,  1960  (opinion);  aff ’d , 
289  F.2d  790  (1961);  no  petition. 


Union  Pacific  R.R. , 72  I.D.  76  (1965) 

The  State  of  Wyoming  & Gulf  Oil  Corp.  v. 
Stewart  L.  Udall,  etc..  Civil  No.  4913, 

D.  Wyo.  Dismissed  with  prejudice,  255  F. 
Supp.  481  (1966);  aff 'd,  379  F.2d  635 
(10th  Cir.  1967);  cert,  denied,  389  U.S. 
985  (1967).  “™"”' 


United  Mine  Workers  of  America  v.  Inland  Steel  Co., 
83  I.D.  87  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1377,  U.S.  Ct.  of  Appeals, 

7th  Cir.  Board's  dec.  aff'd,  561  F.2d 
1258  (7th  Cir.  1977). 


United  Mine  Workers  of  America,  Local  Union  No.  1993 
v.  Consolidation  Coal  Co.,  84  I.D.  254  (1977) 

Local  Union  No.  1993,  United  Mine  Workers 
of  America  v.  Cecil  D.  Andrus,  No.  77-1582, 

U.S.  Ct . of  Appeals,  D.C.  Cir.  Suit  pending. 


U.S.  v.  Alonzo  A.  Adams  et  al.,  64  I.D.  221  (1957), 
A-27364  (July  1,  1957) 

Alonzo  A.  Adams  et  al.  v.  Paul  B.  Witmer  et 
al. , Civil  No.  1222-57-Y,  S.D.  Cal.  Complaint 
dismissed,  Nov.  27,  1957  (opinion);  rev’d  & 
remanded , 271  F.2d  29  (9th  Cir.  1958);  on  - 
rehearing,  appeal  dismissed  as  to  Witmer; 
petition  for  rehearing  by  Berriman  denied, 

271  F.2d  37  (9th  Cir.  1959) 

U.S.  v.  Alonzo  Adams,  Civil  No.  187-60-WM, 

S.D.  Cal.  Judgment  for  plaintiff,  Jan.  29, 
1962  (opinion);  judgment  modified,  318  F.2d 
861  (9th  Cir.  1963);  no  petition. 


U.S.  v.  Ken  & Kenneth  D.  Alexander,  17  IBLA  421 
(T9  74) 

Ken  & Kenneth  D.  Alexander  v.  The  Secretary 
of  the  Interior,  Civil  No.  75-465,  D.  Or. 
Judgment  for  defendant,  July  5,  1978. 


U.S.  v.  A.  F.  Anderson  et  al. , 15  IBLA  123  (1974) 

A.  F.  Anderson,  Wilton  Dale,  William  F.  Mackey, 
Arthur  Roberts,  Kenneth  Roberts,  Hugh  Scott, 
Ester  Desmarais,  Louis  D.  Desmarais,  Ernest  L. 
Meunier , et  al . v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior  & The  Board  of  Land 
Appeals , Civil  No.  C74-151,  D.  Wyo.  Judgment 
for  defendant,  Nov.  7,  1975. 

Consolidated  with  Walter  H.  Burkhardt  et  al.  v. 
Rogers  C.  B.  Morton  et  al..  Civil  No.  C74-152, 
D.  Wyo. , for  purposes  of  appeal  by  order  of 
Nov.  19,  1975;  dismissed,  Nov.  28,  1975. 


U.S.  v.  Arizona  Exploration  Co.  et  al.,  A-28876 
(June  22,  1962) 

Blaine  J.  Lord  et  al.  v.  Roy  T.  Helmandollar 
et  al. , Civil  No.  987-63.  Judgment  for 
defendants,  Sept.  30,  1963;  appeal  dismissed, 
348  F. 2d  780  (1965);  cert,  denied,  383  U.S. 
928  (1966);  rehearing  denied,  384  U.S.  947 
(1966). 


U.S.  v.  Melton  E.  Baker,  23  IBLA  319  (1976) 

Melton  E,  Baker  v.  U.S.,  Thomas  Kleppe,  Indi- 
vid. & as  Secretary  of  the  Interior  & Stanley 
Gurnewald , Individ.  & as  Dist.  Ranger  of  the 
Forest  Service  of  the  U.S.  Dept,  of  Agriculture, 
Civil  No.  CIV  76-408  PCT  WPC,  D.  Ariz.  Complaint 
dismissed,  Apr.  25,  1977;  appeal  filed,  June  21, 
1977. 


U.S.  v.  E.  A.  & Esther  Barrows,  76  I.D.  299  (1969) 

Esther  Barrows,  as  an  Individ.  & as  Executrix 
of  the  Last  Will  of  E.  A.  Barrows,  Deceased  v. 
Walter  J.  Hickel,  Civil  No.  70-215-CC,  C.D.  Cal. 
Judgment  for  defendant,  Apr.  20,  1970;  aff'd, 

447  F. 2d  80  (9th  Cir.  1971). 
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U.S.  v.  A.  0.  Bartel 1 , 31  IBLA  47  (1977) 

A.  0.  Bartell  v.  Cecil  Andrus,  Secretary  of 
the  Interior , Civil  No.  77-667,  D.  Or.  Suit 
pending. 

U.S.  v.  Charles  Thomas  Beaird,  31  IBLA  203  (1977) 

Charles  Thomas  Beaird  v.  Cecil  Andrus , Secre- 
tary of  the  Interior  & U.S.,  Civil  No.  F-77-31, 
D.  Alaska.  Judgment  for  defendant,  June  19, 
1978;  no  appeal. 


U.S.  v.  J.  L.  Block,  80  I.D.  571  (1973) 

J.  L.  Block  v.  Rogers  Morton,  Secretary  of 
the  Interior,  Civil  No.  LV-74-9,  BRT,  D.  Nev. 
Judgment  for  defendant,  June  6,  1975;  rev 11  d & 
remanded  with  instructions  to  remand  to  the 
Secretary  of  the  Interior,  Mar.  29,  1977;  no 
petition. 


U.S.  v.  Blue  Bell  Gold  Mining  Co.  et  al.,  17  IBLA 
182  (1974) 

Blue  Bell  Gold  Mining  Co.  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  C74-698  S,  W.D.  Wash.  Judgment 
for  defendant,  Sept.  18,  1975;  no  appeal. 


U.S.  v.  Catherine  R.  Blythe,  16  IBLA  94  (1975) 

Catherine  R.  Blythe  v.  Thomas  S.  Kleppe,  Sec- 
retary of  the  Interior,  Civil  No.  CIV  75-750 
B,  D.N.M.  Dismissed,  Feb.  28,  1977;  aff’d, 
Nov.  16,  1977. 


U.S.  v.  Lloyd  W.  Booth,  76  I.D.  73  (1969) 

Lloyd  W.  Booth  v.  Walter  J.  Hickel,  Civil 
No.  42-69,  D.  Alaska.  Judgment  for  defendant, 
June  30,  1970;  no  appeal. 


U.S.  v.  R.  B.  Borders,  A-28624  (Oct.  23,  1961) 

J.  R.  Osborne  v.  Harold  C.  Hammitt,  Civil 
No.  414,  D.  Nev.  Judgment  for  defendant, 
Aug.  19,  1964  (opinion);  no  appeal. 


U.S.  v.  Jack  Zemmy  Boyd , Jr . , 39  IBLA  321  (1979) 

Jack  Zemmy  Boyd,  Jr.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  A79- 
322,  D.  Alaska.  Judgment  for  defendant, 
Mar.  14,  1980;  dismissed  & remanded, 

Aug.  17,  1981;  vacated,  Aug.  20,  1981. 


U.S.  v.  Alice  A.  & Carrie  H.  Boyle,  76  I.D.  61,  318 
Tl969) ; reconsideration  denied,  Jan.  22,  1970 

Alice  A.  & Carrie  H.  Boyle  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil 
No.  Civ-71-491  Phx  WEC,  D.  Ariz.  Judgment 
for  plaintiff.  May  4,  1972;  rev'd  & remanded, 
519  F. 2d  551  (9th  Cir.  1975);  cert,  denied, 

423  U.S.  1033  (1975). 


U.S.  v.  R.  W.  Brubaker  et  al.,  A-30636  (July  24, 
1968);  9 IBLA  281,  80  I.D.  261  (1973) 

R.  W.  Brubaker,  a/k/a  Ronald  W.  Brubaker, 

1T7  A.  Brubaker,  a/k/a  Barbara  A.  Brubaker,  & 
William  J.  Mann,  a/k/a  W.  J.  Mann  v.  Rogers- 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-1228  EC,  C.D.  Cal.  Dismissed  with  prej- 
udice, Aug.  13,  1973;  aff’d,  500  F.2d  200 
(9th  Cir.  1974);  no  petition. 

U.S.  v.  Brubaker-Mann , Inc.,  R.  W.  Brubaker 
a/k/a  Ronald  W.  Brubaker,  B.  A.  Brubaker, 
a/k/a  Barbara  A.  Brubaker  & William  J.  Mann, 
a/k/a  W.  J.  Mann,  Civil  No.  74-742-JWC, 

C.D.  Cal.  Stipulated  agreement  dated  Jan.  30, 
1975,  & accepted  by  the  defendants  on  Feb.  3, 
1975;  final  judgment  entered  May  7,  1975. 


U.S.  v.  Ernest  L.  & Evelyn  B.  Brunskill,  51  IBLA  199 
(1980) 

Ernest  L.  & Evelyn  B.  Brunskill  v.  The  Secre- 
tary of  the  Interior,  Civil  No.  CIV-S-81-140 
MLS,  E.D.  Cal.  Suit  pending. 


U.S.  v.  Joe  W.  Bryant,  25  IBLA  247  (1976) 

Joe  E.  Bryant  v.  Secretary  of  the  Interior, 
Civil  No.  A76-84,  D.  Alaska.  Remanded  to  the 
Agency  for  final  consideration  on  the  merits, 
Jan.  5,  1978. 


U.S.  v.  Henrietta  & Andrew  Julius  Bunkowski,  5 IBLA 
102,  79  I.D.  43  (1972) 

Henrietta  & Andrew  Julius  Bunkowski  v.  L.  Paul 
Applegate,  Dist.  Manager,  Bureau  of  Land  Man- 
agement , Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  et  al..  Civil  No.  R-76-182-BRT, 

D.  Nev.  Dismissed  with  prejudice,  Nov.  27, 
1978. 


U.S.  v.  Calhoun  & Howell  of  Oregon,  Ltd.;  U.S.  v. 
Lee  Temple,  A-31004  (Aug.  29,  1969) 

Calhoun  & Howell  of  Oregon,  Ltd,  v.  Walter  J. 
Hickel,  Civil  No.  70-155,  D.  Or.  Judgment 
for  defendant,  Sept.  24,  1970;  no  appeal. 


U.S.  v.  John  C.  Chapman  et  al.,  A-30581  (July  16, 
1968) 

John  C.  Chapman  et  al.  v.  U.S. , Civil  No.  69- 
12  Pet.,  D.  Ariz.  Judgment  for  defendant, 
Jan.  18,  1972;  no  appeal. 


U.S.  v.  Charlestone  Stone  Products,  Inc.,  9 IBLA  94 
T1973) 

Charlestone  Stone  Products  Co.  v.  Rogers 
Morton,  Secretary  of  the  Interior,  Civil 
No.  LV-2039-BRT,  D.  Nev.  Vacated  & remanded 
to  the  Dept,  for  further  proceedings,  Nov.  7, 
1974  (opinion);  aff'd  & remanded,  553  F.2d 
1209  (9th  Cir.  1977);  rev’d  & remanded, 

436  U.S.  604  (1978),  dismissed  with  prejudice, 
Jan.  25,  1982. 
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U.S.  V.  Nick  Chournos,  A-28577  (July  14,  1961) 

Nick  Chournos  v.  U.S. , Civil  No.  C-164-61, 

D.  Utah.  Complaint  dismissed,  Jan.  9,  1962; 
no  appeal. 

Nick  Chournos  et  al.  v.  U.S.  et  al. , Civil 
No.  C-238-62,  D.  Utah.  Dismissed,  June  28, 
1963;  aff 'd,  335  F.2d  918  (10th  Cir.  1964); 
no  petition. 


U.S.  v.  Willard  Christensen,  A-27549  (May  14,  1958) 

La  For tuna  Uranium  Mines,  Inc,  v.  Fred  A. 
Seaton,  Civil  No.  191-59.  Judgment  for 
defendant,  Apr.  4,  1960;  no  appeal. 


U.S.  v.  Clear  Gravel  Enterprises,  Inc.,  2 IBLA  285 
”71971) 

Clear  Gravel  Enterprises,  Inc,  v.  Nolan  Keil, 
State  Dir . , Bureau  of  Land  Management , State 
of  Nevada,  & Rolla  Chandler,  Chief  Div.  of 
Technical  Services , Bureau  of  Land  Management , 
Reno , Nevada , Civil  No.  LV-1654,  D.  Nev. 
Judgment  for  defendant.  May  4,  1972;  af f ’d , 
Oct.  9,  1974;  rehearing  denied,  Jan.  13,  1975; 
cert,  denied,  Apr.  21,  1975. 


U.S.  v.  J.  R.  Clements,  A-27751  (Dec.  15,  1958) 

John  Raymond  Clements  v.  Fred  A.  Seaton, 
Civil  No.  560-59.  Judgment  for  defendant, 
Jan.  13,  1960;  no  appeal. 


U.S.  v.  Elsie  Cody,  1 IBLA  92  (1970) 

Elsie  Cody  v.  Walter  J.  Hickel,  Civil  No.  1- 
70-125,  D.  Idaho.  Remanded  to  the  Secretary 
of  the  Interior  for  taking  of  additional 
evidence,  Dec.  6,  1971;  appeal  withdrawn. 
Mar.  10,  1972. 


U.S.  v.  Alfred  Coleman,  A-28557  (Mar.  27,  1962) 

U.S.  v.  Alfred  Coleman,  Civil  No.  63-956-WB, 
S.D.  Cal.  Judgment  for  defendant,  Feb.  25, 
1965  (opinion);  remanded,  363  F.2d  190 
(9th  Cir.  1966);  aff 'd,  379  F.2d  555  (9th  Cir. 
1967);  cert,  granted,  389  U.S.  970  (1967); 
rev'd  & remanded  to  9th  Cir.,  390  U.S.  599 
(1968);  rehearing  denied,  391  U.S.  961  (1968); 
aff'd,  405  F .2d  72  (9th  Cir.  1968);  cert. 
denied,  394  U.S.  907  (1969). 


U.S.  v.  Ford  M.  Converse,  72  I.D.  141  (1965) 

Ford  M.  Converse  v.  Stewart  Udall,  Civil 
No.  65-581,  D.  Or.  Judgment  for  defendant, 
262  F.  Supp.  583  (1966);  aff'd,  399  F.2d  616 
(9th  Cir.  1968);  cert,  denied,  393  U.S.  1025 
(1969). 


U.S.  v.  Graham  J.  Corns,  53  IBLA  5 (1981) 

Graham  J.  Corns  v.  Secretary  of  the  Interior, 
Civil  No.  81-293,  E.D.  Cal.  Suit  pending. 


U.S.  v.  Jesse  W.  Crawford,  A-30820  (Jan.  29,  1968) 

Jesse  W.  Crawford  v.  Stewart  L.  Udall,  Civil 
No.  6969  Phx.,  D.  Ariz.  Judgment  for  defen- 
dant, May  20,  1969;  aff'd,  442  F.2d  1030 
(9th  Cir.  1971);  no  petition. 


U.S.  v.  Jerry  L.  Crow,  28  IBLA  345  (1977) 

Jerry  L.  Crow  v.  Cecil  Andrus,  Secretary  of 
the  Interior  & U.S.,  Civil  No.  F77-12-CIV, 

D.  Alaska.  Judgment  for  defendant,  June  23, 
1978. 


U.S.  v.  Bradley  F.  Denham,  29  IBLA  185  (1977) 

Bradley  F.  Denham  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Civil  No.  CIV77-392  Phx  WEC, 
D.  Ariz.  Judgment  for  defendant;  aff'd, 

July  16,  1980. 


U.S.  v.  Alvis  F.  Denison  et  al.,  71  I.D.  144  (1964); 
76  I.D.  233  (1969) 

Marie  W,  Denison,  Individ.  & as  Executrix 
of  the  Estate  of  Alvis  F.  Denison,  Deceased 
v.  Stewart  L.  Udall,  Civil  No.  963,  D.  Ariz. 
Remanded,  248  F.  Supp.  942  (1965). 

Leo  E.  Shoup  v.  Stewart  L.  Udall,  Civil 

No.  5822-Phx. , D.  Ariz.  Judgment  for  defendant, 

Jan.  31,  1972. 

Reid  Smith  v.  Stewart  L.  Udall,  etc.,  Civil 
No.  1053,  D.  Ariz.  Judgment  for  defendant, 

Jan.  31,  1972;  aff’d,  Feb.  1,  1974;  cert. 
denied,  Oct.  15,  1974. 


U.S.  v.  J.  S.  Devenny,  A-30289  (Aug.  6,  1964) 

J.  S.  Devenny  v.  Stewart  L.  Udall,  Civil 

No.  6283,  W.D.  Wash.  Dismissed,  June  22,  1966; 

no  appeal. 

U.S.  v.  Nelson  E.  Devine  & Raymond  E.  Bryant, 

A-30435  (Apr.  28,  1965);  2 IBLA  258  (1971) 

U.S.  v.  Raymond  E.  Bryant,  Civil  No.  9929, 

E.D.  Cal.  Remanded  to  Dept,  for  exercise  of 
discretion.  Sept.  10,  1969;  dec.  of  BLM  dated 
Jan.  16,  1970,  aff'd  by  the  Board  of  Land 
Appeals,  May  10,  1971. 


U.S.  v.  Aloys  A.  & Doris  E.  L.  Dietemann,  26  IBLA 
356  (1976) 

Aloys  A.  & Doris  E.  Dietemann  v.  Thomas  S . 
Kleppe,  Secretary  of  the  Interior,  Curtis 
Berklund,  Dir,  of  the  Bureau  of  Land  Manage- 
ment, et  al.,  Civil  No.  76-3532  RMT,  C.D.  Cal. 
Summary  judgment  for  defendant,  Feb.  9,  1977; 
no  appeal. 


U.S.  v.  Francis  Dlouhy  et  al.,  A-27668  (Sept.  24, 
1958) 

Francis  N.  Dlouhy  v.  Fred  A.  Seaton,  Civil 
No.  405-59.  Judgment  for  defendant,  May  3, 
1960;  appeal  dismissed,  Nov.  28,  1960. 
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U.S.  v.  The  Dredge  Corp.,  A-28022  (Dec.  18,  1959) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  396,  D.  Nev.  Judgment  for  defendant, 

Sept.  25,  1962;  remanded,  338  F.2d  456 
(9th  Cir.  1964);  judgment  for  plaintiff, 

Aug.  8,  1966;  judgment  for  defendants, 

398  F. 2d  791  (9th  Cir.  1968);  cert,  denied, 

393  U.S.  1066  (1969). 


U.S.  v.  The  Dredge  Corp.,  7 IB LA  136  (1972) 

The  Dredge  Corp.  v.  Rogers  C.  B.  Morton 
et  al. , Civil  No.  LV-2029,  D.  Nev. 
Stipulated  dismissal,  Feb.  12,  1974. 


U.S.  v.  The  Dredge  Corp.,  54  IBLA  281  (1981) 

The  Dredge  Corp.  v.  James  Watt  et  al., 
Civil  No.  CV-LV-81-504  HEC,  D.  Nev. 

Suit  pending. 


U.S.  v.  Dunbar  Stone  Co.,  56  IBLA  61  (1981) 

Dunbar  Stone  Co.  v.  Dept,  of  the  Interior, 
James  G.  Watt,  et  al.,  Civil  No.  1811271- 
331,  D.  Ariz.  Suit  pending. 


U.S.  v.  Maurice  Duvall  et  al.,  1 IBLA  103  (1970) 

Maurice  Duval  et  al.  v.  Rogers  C.  B.  Morton, 

Civil  No.  71-684,  D.  Or.  Dismissed,  347  F. 

Supp.  501  (1972);  aff 'd,  Dec.  19,  1973  (opinion). 


U.S.  v.  Elkhorn  Mining  Co.,  2 IBLA  383  (1971) 

Elkhorn  Mining  Co.  v.  Rogers  Morton,  Civil 
No.  2111,  D.  Mont.  Judgment  for  defendant, 
Jan.  19,  1973;  no  appeal. 


U.S.  v.  Ralph  Fairchild,  A-30803  (Jan.  19,  1968) 

Minerals  Trust  Corp.  v.  Stewart  L.  Udall, 
Civil  No.  6960  Phx. , D.  Ariz.  Judgment  for 
defendant,  May  20,  1969;  aff'd,  442  F.2d  1030 
(9th  Cir.  1971). 


U.S.  v.  Kathryn  R.  Fitzgerald,  A-30973  (July  25, 
1969) 

Kathryn  R.  Fitzgerald  & John  Holden  v. 
Walter  J.  Hickel , Civil  No.  70-421-Phx., 

D.  Ariz.  Judgment  for  defendant,  Nov.  23, 
1970. 


U.S.  v.  Harlan  H.  Foresyth,  15  IBLA  43  (1974); 
Petition  for  review  granted  by  Order  of  Oct.  30, 
1975 

Earl  J.  Brubaker,  Frank  Jobe,  Jr.  & Rexford  L. 
Mitchell  v.  Cecil  Andrus,  Secretary  of  the 
Interior,  et  al..  Civil  No.  77-W-280,  D.  Colo. 
Suit  pending. 


U.S.  v.  Everett  Foster  et  al.,  65  I.D.  1 (1958) 

Everett  Foster  et  al.  v.  Fred  A.  Seaton,  Civil 
No.  344-58.  Judgment  for  defendants,  Dec.  5, 
1958  (opinion);  aff'd,  271  F.2d  836  (1959);  no 
petition. 


Judicial  Review 

U.S.  v.  Andrew  L.  Freese  II,  37  IBLA  7 (1978) 

Andrew  L.  Freese  II  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  CIV  78-1314, 

D.  Idaho.  Suit  pending. 


U.S.  v.  Jack  L.  Gardener,  18  IBLA  175  (1974) 

Jack  L.  Gardener  v.  Secretary  of  the  Interior, 
Civil  No.  75-1413-R,  C.D.  Cal.  Judgment  for 
defendant,  June  16,  1975;  notice  of  appeal 
filed,  Aug.  8,  1975. 


U.S.  v.  Fred  & Eileen  Garner,  30  IBLA  42  (1977) 

Fred  & Eileen  Garner  v.  U.S.  et  al. , Civil 
No.  78-0314,  D.  Colo.  Dismissed,  Oct.  24,  1978, 
no  appeal . 

U.S.  v.  Fred  Garula,  A-29948  (June  3,  1964) 

Fred  Garula  v.  Stewart  L.  Udall , Civil 
No.  8998,  D.  Colo.  Judgment  for  plaintiff, 

268  F.  Supp.  910  (1967);  rev'd,  405  F.2d  1181 
(10th  Cir.  1968);  no  petition. 


U.S.  v.  Golden  Eagle  Mining  Corp.,  A-30864 
TSept.  25,  1967) 

Golden  Eagle  Mining  Corp.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  S-937, 
E.D.  Cal.  Dismissed  for  lack  of  prosecution, 
Oct.  6,  1969;  no  appeal. 


U.S.  v.  Golden  Grigg  et  al.,  19  IBLA  379,  82  I.D. 
123  (1975) 

Golden  T.  Grigg,  LeFawn  Grigg,  Fred  Baines, 
Otis  H.  Williams,  Kathryn  Williams,  Lovell 
Taylor,  William  A.  Anderson,  Saragene  Smith, 
Thomas  M.  Anderson,  Bonnie  Anderson, 

Charles  L.  Taylor,  Darlene  Baines,  Luann  & 
Paul  E.  Hogg  v.  U.S.,  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  1-75-75, 
D.  Idaho.  Judgment  for  defendant,  Nov.  6, 
1979;  appeal  filed,  Jan.  3,  1980. 


U.S.  v.  Gunsight  Mining  Co.,  5 IBLA  62  (1972) 

Gunsight  Mining  Corp.  v.  Rogers  C.  B.  Morton, 
Civil  No.  72-92  Tuc , D.  Ariz.  Dismissed, 
Sept.  11,  1973;  no  appeal. 


U.S.  v.  C.  V.  Hallenbeck  et  al.,  21  IBLA  296  (1975) 

Charles  V.  Hallenbeck,  Jr.  & Clyde  A. 
Hallenbeck,  as  Individs.,  as  Trustees,  & 
as  Members  of  a Class  v.  Bureau  of  Reclama- 
tion, Civil  No.  75-M-786,  D.  Colo.  Judgment 
for  defendant.  Sept.  2,  1976;  aff'd,  590  F.2d 
852  (10th  Cir.  1979). 


U.S.  v.  Urban  Harenberg  et  al. , 11  IBLA  153  (1973) 

Century  Industries-Flagstaf f , an  Arizona  Corp. 
(successor-in-interest  to  Urban,  LaVaun, 

Sylvan  L.  & Beth  Harenberg,  & to  Flagstaff 
Service  & Materials  Co.,  an  Arizona  Corp., 
bankrupt)  v.  U.S.,  Rogers  Morton,  Secretary  of 
the  Interior,  et  al..  Civil  No.  75-157  PCT  WPC, 
D.  Ariz.  Suit  pending. 
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U.S.  v.  Richard  P.  Haskins,  A-30737  (Dec.  19,  1966); 
3 IBLA  77  (1971);  59  IBLA  1,  88  I.D.  925  (1981) 

Richard  P.  Haskins  for  Himself  & as  Adm'r  of 
The  Estate  of  Bartholomew  H.  Haskins,  Deceased 
v.  Udall , Civil  No.  67-1815-CC,  C.D.  Cal. 
Judgment  for  defendant,  Apr.  15,  1968;  remanded 
to  the  Dir.,  Bureau  of  Land  Management  for  an 
exercise  of  discretion,  Oct.  3,  1969. 

U.S.  v.  Richard  P.  Haskins,  Civil  No.  72-246 
JWC,  C.D.  Cal.  Judgment  for  plaintiff. 

May  18,  1972  (opinion);  rehearing  denied, 

June  28,  1972;  aff'd  & remanded  for  further 
proceedings,  Oct.  25,  1974;  no  petition; 

505  F.2d  246  (9th  Cir.  1974). 

Richard  P.  Haskins  v.  James  Watt,  Civil  No.  82- 
2112  CBM  ( JRX) , C.D.  Cal.  Suit  pending. 


U.S.  v.  Gerald  D.  Heden  et  al.,  19  IBLA  326  (1975) 

Gerald  D.  & Sharon  A.  Heden,  John  D.  & 

Diane  E.  Prichard  v.  The  Secretary  of  the 
Interior , Civil  No.  75-543,  D.  Or.  Dis- 
missed, Aug.  4,  1977;  aff'd,  Mar.  19,  1980. 


U.S.  v.  Henault  Mining  Co.,  73  I.D.  184  (1966) 

Henault  Mining  Co.  v.  Harold  Tysk  et  al., 

Civil  No.  634,  D.  Mont.  Judgment  for  plain- 
tiff, 271  F.  Supp.  474  (1967);  rev'd  & remanded 
for  further  proceedings,  419  F.2d  766  (9th  Cir. 
1969);  cert,  denied,  398  U.S.  950  (1970);  judg- 
ment for  defendant,  Oct.  6,  1970. 


U.S.  v.  Joseph  R.  & Aletha  Henri,  46  IBLA  221  (1980) 

Joseph  R.  & Aletha  Henri  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Interior  Board  of 
Land  Appeals,  Frederick  Fishman,  Douglas  E. 
Henriques  & Joan  B.  Thompson,  Members  of  the 
IBLA,  et  al. , Civil  No.  A80-124  Civ,  D.  Alaska. 
Suit  pending. 


U.S.  v.  Charles  H.  Henrikson  et  al.,  70  I.D.  212 
(1963) 

Charles  H.  Henrikson  et  al.  v.  Stewart  L. 
Udall  et  al..  Civil  No.  41749,  N.D.  Cal. 
Judgment  for  defendant,  229  F.  Supp.  510 
(1964);  aff'd,  350  F.2d  949  (9th  Cir.  1965); 
cert,  denied,  384  U.S.  940  (1966). 


U.S.  v.  Taylor  T.  Hicks  et  al.,  A-30780  (Oct.  24, 
1967) 

Taylor  T.  Hicks  et  al.  v.  U.S.,  Stewart  L. 
Udall,  Secretary  of  the  Interior,  Civil 
No.  Civ.  1202  Pet.,  D.  Ariz.  Judgment  for 
defendant,  Mar.  26,  1970. 


U.S.  v.  Ernest  Higbee  et  al.,  A-31063  (Apr.  1,  1970) 

Ernest  Higbee  et  al.  v.  Rogers  C.  B.  Morton 
- et  al. , Civil  No.  1674,  D.  Nev.  Judgment  for 
defendant.  May  5,  1972;  vacated  & remanded , 

July  22,  1974;  amended,  Sept.  13,  1974;  va- 
cated remanded  to  the  Secretary  for  taking 
of  further  evidence  for  reconsideration  of  the 
issues,  Dec.  19,  1974. 


U.S.  v.  Humboldt  Placer  Mining  Co.  & Del  De  Rosier, 
8 IBLA  407,  79  I.D.  709  (1972) 

Humboldt  Placer  Mining  Co.  & Del  De  Rosier  v. 
Secretary  of  the  Interior,  Civil  No.  S-2755, 
E.D.  Cal.  Dismissed  with  prejudice,  June  12, 
1974;  aff'd,  549  F.2d  622  (9th  Cir.  1977); 
petition  for  cert,  filed,  June  25,  1977. 


U.S.  v.  Ideal  Cement  Co.,  5 IBLA  235,  79  I.D.  117 
T1972) 

Ideal  Basic  Industries,  Inc.,  formerly  known 
as  Ideal  Cement  Co.  v.  Rogers  C.  B.  Morton, 
Civil  No.  J-12-72,  D.  Alaska.  Judgment  for 
defendant,  Feb.  25,  1974;  motion  to  vacate 
judgment  denied,  May  6,  1974;  aff'd,  542  F.2d 
1364  (9th  Cir.  1976). 


U.S.  v.  Independent  Quick  Silver  Co.,  72  I.D.  367 
(1965) 

Independent  Quick  Silver  Co.,  an  Oregon  Corp. 
v.  Stewart  L.  Udall,  Civil  No.  65-590,  D.  Or. 
Judgment  for  defendant,  262  F.  Supp.  583 
(1966);  appeal  dismissed. 


U.S.  v.  Leroy  S.  Johnson  et  al.,  39  IBLA  337 
(1979) 

Leroy  S.  Johnson,  Joseph  I.  Barlow, 
Frederick  Merril  Jessop,  Daniel  Barlow, 
Edson  P.  Jessop,  Fred  M,  Jessop,  Dan  C. 
Jessop  & Samuel  S.  Barlow  v.  U.S. , Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  C-79-0486,  D.  Utah.  Suit  pending. 


U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 
See  M.  G.  Johnson 


U.S.  v.  R.  B.  Johnson,  A-30405  (Oct.  28,  1965) 


R.  B.  Johnson  v.  Stewart  L.  Udall,  Civil 
No.  1071,  D.  Ariz.  Judgment  for  defendant, 
Nov.  21,  1967;  no  appeal. 


U.S.  v.  Robert  N.  Johnson  et  al.,  A-30828  (Jan.  29, 
1968) 

Robert  N.  Johnson  et  al.  & Thelma  A.  Johnson 
as  Individ.  & as  Executrix  of  Nolan  F.  Fultz 
Estate  v.  Stewart  L.  Udall,  Civil  No.  68-994- 
AAH,  C.D.  Cal.  Judgment  for  plaintiff,  292  F. 
Supp.  738  (1968);  no  appeal. 


U.S.  v.  David  L.  & Kathryn  King,  A-30217  (Dec.  29, 
1964) 

David  L.  & Kathryn  King  v.  Bureau  of  Land  Man- 
agement , Civil  No.  S2765,  E.D.  Cal.  Dismissed 
Oct.  30,  1973;  no  appeal. 


U.S.  v.  William  C.  King,  15  IBLA  210  (1974) 

William  C.  King  v.  U.S.,  & The  Secretary  of 
the  Interior,  et  al..  Civil  No.  74-151-TUC-JAW 
D.  Ariz.  Judgment  for  defendant,  July  10, 
1975;  dismissed,  Jan.  7,  1977. 
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U.S.  v.  Horace  J.  & Elsie  Marie  Knowlton , A-30912 
(May  21,  1968) 

Elsie  Marie  & Horace  J.  Knowlton  v.  Walter  J. 
Hickel,  Secretary  of  the  Interior,  Civil  No.  C~ 
191-69,  D.  Utah.  Judgment  for  defendant, 

Nov.  13,  1970. 


U.S.  v.  Charles  W.  & Cora  A.  Kohl,  5 IBLA  298 
(1972) 

Charles  W,  & Cora  A.  Kohl  v.  Steve  Yurich  & 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  2155, 
D.  Mont.  Dismissed  with  prejudice,  Jan.  17, 
1973;  no  appeal. 


U.S.  v.  Richard  Dean  Lance,  73  I.D.  218  (1966) 

Richard  Dean  Lance  v.  Stewart  L.  Udall  et  al., 
Civil  No.  1864,  D.  Nev.  Judgment  for  defen- 
dant, Jan.  23,  1968;  no  appeal. 


U.S.  v.  Lane  Minerals,  Inc.,  A-30497  (Mar.  28, 

1966) 

Lane  Minerals,  Inc,  v.  Stewart  L.  Udall  & the 
Confederated  Salish  & Kootenai  Tribes  of  the 
Flathead  Indian  Reservation,  Civil  No.  67-535, 
D.  Or.  Judgment  for  defendant,  Feb.  2,  1970. 


U.S.  v.  Ethel  Schell  Larsen  & Minerals  Trust  Corp., 

9 IBLA  247  (1973) 

Ethel  Schell  Larsen  & Minerals  Trust  Corp.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  73-119-TUC-JAW,  D.  Ariz.  Judgment 
for  defendant,  Sept.  24,  1974;  no  appeal. 


U.S.  v.  Lost  Polack  Mining  Ass'n,  38  IBLA  101  (1978) 

Lost  Polack  Mining  & Exploration  Co.  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Civil  No.  79- 
56  PHX  CAM,  D.  Ariz.  Suit  pending. 


U.S.  v.  William  A.  McCall  & R.  J.  Kaltenborn, 

1 IBLA  115  (1970) 

William  A.  McCall  v.  Rogers  C.  B,  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  74-70  RDF,  D.  Nev.  Judgment  for  defen- 
dant, Oct.  1,  1975. 


U.S.  v.  William  A.  McCall,  Sr.,  The  Dredge  Corp., 
Estate  of  Olaf  H.  Nelson,  Deceased,  Small  Tract 
Applicants  Ass’n  ( Intervenor ) , 2 IBLA  64,  78  I.D. 
71  (1971) 

William  A.  McCall,  Sr.,  The  Dredge  Corp.  & 

Olaf  H.  Nelson  v.  John  F.  Boyles  et  al.. 

Civil  No.  74-68(RDF) , D.  Nev.  Judgment  for 
defendant,  June  15,  1976;  petition  for 
reconsideration  denied,  Aug.  17,  1977;  aff ’d, 
July  10,  1980;  rehearing  en  banc  denied, 

Oct.  17,  1980;  cert,  denied,  Mar.  23,  1981. 


U.S.  v.  William  A.  McCall,  Sr.,  Estate  of  Olaf 
Henry  Nelson,  Deceased,  7 IBLA  21,  79  I.D.  457 
(1972) 

William  A,  McCall,  Sr.  & the  Estate  of  Olaf 
Henry  Nelson,  Deceased  v.  John  S.  Boyles, 
Dist.  Manager,  Bureau  of  Land  Management, 
Thomas  S.  Kleppe,  Secretary  of  the  Interior, 
et  al. , Civil  No.  LV-76-155  RDF,  D.  Nev. 
Judgment  for  defendant,  Nov.  4,  1977;  aff'a 
628  F.2d  1185  (9th  Cir.  1980);  cert,  denied. 
Mar.  23,  1981. 


U.S.  v.  Kenneth  McClarty,  71  I.D.  331  (1964); 

76  I.D.  193  (1969) 

Kenneth  McClarty  v.  Stewart  L.  Udall  et  al«. 
Civil  No.  116,  E.D.  Wash.  Judgment  for 
defendant,  May  26,  1966;  rev'd  & remanded, 
408  F.2d  907  (9th  Cir.  1969);  remanded  to 
the  Secretary,  May  7,  1969;  vacated  & 
remanded  to  Bureau  of  Land  Management, 

Aug.  13,  1969. 


U.S.  v.  Edward  T.  McHenry  et  al.,  43  IBLA  122  (1979) 

Edward  T.  & Ruth  E.  McHenry  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Bob  Bergland,  Secre- 
tary of  Agriculture,  Civil  No.  A79-394  CIV, 

D.  Alaska.  Suit  pending. 


U.S.  v.  Charles  Maher  et  al.,  5 IBLA  209,  79  I.D. 
109  (1972) 

Charles  Maher  & L.  Franklin  Mader  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  1-72-153,  D.  Idaho.  Dismissed  without 
prejudice,  Apr.  3,  1973. 


U.S.  v.  Mary  A.  Mattey,  67  I.D.  63  (1960) 

U.S.  v.  Edison  R.  Nogueira  et  al..  Civil  No.  65- 
220-PH,  C.D.  Cal.  Judgment  for  defendant, 

Nov.  16,  1966;  rev’d  & remanded,  403  F.2d  816 
(1968);  no  petition. 


U.S.  v.  Alvin  M.  May,  A-30675  (July  25,  1968) 

Alvin  M.  May  v.  Stewart  Udall  et  al..  Civil 
No.  R-2107,  D.  Nev.  Judgment  for  plaintiff, 
Dec.  15,  1969. 


U.S.  v.  Frank  & Wanita  Melluzzo,  76  I.D.  160  (1969); 

32  IBLA  46  (1977) 

Frank  & Wanita  Melluzzo  v.  Rogers  C.  B.  Morton, 
Civil  No.  CIV  73-308  PHX  CAM,  D.  Ariz.  Judg- 
ment for  defendant,  June  19,  1974;  aff'd  in 
part  & rev'd  & remanded  in  part,  534  F.2d  860 
(9th  Cir.  1976);  no  petition. 

Frank  & Wanita  Melluzzo  v.  Cecil  Andrus,  Sec- 
retary of  the  Interior,  Civil  No.  CIV-79-282  PHX, 
CAM,  D.  Ariz.  Judgment  for  defendant.  May  20, 
1980. 
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al. , Civil  No.  A-3-73,  D.  Alaska.  Dismissed 
with  prejudice,  368  F.  Supp.  692  (1974);  rev'd 
& remanded , Jan.  14,  1976;  no  petition. 


U.S.  v.  Melvin  L.  Nevitt,  A-30030  (July  28,  1964) 


Suits  for  Judicial  Review 


U.S.  v.  Frank  & Wanita  Melluzzo  et  al.,  76  I.D. 

IBLA  37,  77  I.D. 


181  (1969);  reconsideration,  1 
172  (1970) 


WJM  Mining  & Development  Co.  et 


C.  B.  Morton,  Civil  No.  70-679,  D. 
Judgment  for  defendant,  Dec.  8,  1971; 
missed,  Feb.  4,  1974. 


al.  v.  Rogers 
Ariz. 
dis- 


U.S.  v.  Leonard  F.  Nelson,  8 IBLA  294  (1972); 
(Supp.  I),  28  IBLA  314  (1977) 

Leonard  F.  Nelson  v.  Rogers  C.  B.  Morton  et 


U.S.  v.  Frank  & Wanita  Melluzzo,  38  IBLA  214, 

85  I.D.  441  (1978) 

Frank  & Wanita  Melluzzo  v.  U.S.  & James 
Watt,  Secretary  of  the  Interior,  Civil 
No.  81-607  PHX  CAM,  D.  Ariz.  Suit  pending, 


U.S.  v.  Melvin  L.  Nevitt , Civil  No.  3423-SD 
S.D.  Cal.  Judgment  for  plaintiff,  Nov.  28, 
1966;  no  appeal. 


U.S.  v.  Mineral  Ventures,  Ltd.,  14  IBLA  82,  80  I.D. 
792  (1973) 

Mineral  Ventures,  Ltd,  v.  The  Secretary  of  the 
Interior , Civil  No.  74-201,  D.  Or.  Judgment 
for  defendant,  July  10,  1975;  vacated  & re- 
manded,  May  3,  1977;  modified  amended  judgment, 
Sept.  9,  1977. 


U.S.  v.  G.  Patrick  Morris  et  al.,  19  IBLA  350,  82  I.D. 
146  (1975) 

G.  Patrick  Morris,  Joan  E.  Roth,  Elise  L. 

Neeley,  Lyle  D.  Roth,  Vera  M.  Baltzor  (for- 
merly Vera  M.  Noble),  Charlene  S.  & George  R. 
Baltzor,  Juanita  M.  & Nellie  Mae  Morris,  Milo 
& Peggy  M.  Axelsen,  & Farm  Development  Corp. 
v.  U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  1-75-74,  D.  Idaho. 

Aff'd  in  part,  rev'd  in  part,  Dec.  20,  1976; 
rev'd,  593  F.2d  851  (9th  Cir.  1978).  Dis- 
missed with  prejudice,  June  23,  1980;  motion 
to  vacate  denied  Oct.  9,  1980;  appeal  filed 
Dec.  3,  1980. 


U.S.  v.  Ernest  Evon  Moseley,  A-30971  (Dec.  13, 
1967) 

Ernest  E.  Moseley  v.  Udall , Civil  No.  6939 
Phx.,  D.  Ariz.  Judgment  for  defendant, 

May  20,  1969;  aff'd,  442  F.2d  1030  (9th  Cir. 
1971);  no  petition. 


U.S.  v.  G.  C.  (Tom)  Mulkern,  A-27746  (Jan.  19, 
1959) 

G.  C.  (Tom)  Mulkern  v.  James  Keough,  Civil 
No.  299,  D.  Nev.  Judgment  for  defendant, 
Feb.  19,  1963  (opinion);  aff'd,  326  F.2d  896 
(9th  Cir.  1964);  no  petition. 


U.S.  v.  Christian  F.  Murer , 4 IBLA  242  (1972) 

Christian  F.  Murer  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  C-3941, 
D.  Colo.  Judgment  for  defendant.  Mar.  22, 
1973  (oral  opinion);  no  appeal. 


U.S.  v.  National  Motor  Service  Co.,  15  IBLA  23  (1974) 

National  Motor  Service  Co.,  Successor  to 
Gary  K.  Lloyd  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  Civil  No.  1-74-41, 

D.  Idaho.  Complaint  dismissed  with  prejudice, 
Feb.  24,  1976. 


U.S.  v.  New  Jersey  Zinc  Co.,  74  I.D.  191  (1967) 

The  New  Jersey  Zinc  Corp.,  a Del.  Corp.  v. 
Stewart  L.  Udall,  Civil  No.  67-C-404,  D.  Colo. 
Dismissed  with  prejudice,  Jan.  5,  1970. 


U.S.  v.  W.  G.  & Eva  Rose  Nickol , 9 IBLA  117  (1973) 

W.  G.  & Eva  Rose  Nlckol  v.  U.S.  & Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
9995  D.N.M.  Dismissed,  Oct.  5,  1973;  rev'd  & 
remanded , 501  F.2d  1389  (10th  Cir.  1974); 
remanded  to  the  Dept,  for  further  proceedings, 
Jan.  30,  1975;  motion  to  compel  compliance 
denied,  July  24,  1978. 


U.S.  v.  Lloyd  O'Callaghan,  Sr.,  et  al.,  8 IBLA  324, 

79  I.D.  689  (1972);  U.S.  v.  Lloyd  O’Callaghan,  Sr., 
Contest  No.  R-04845  TJuTy  7,  1975);  29  IBLA  333 
(1977) 

Lloyd  O' Callaghan,  Sr»,  Individ.  & as  Executor 
of  the  Estate  of  Ross  O' Callaghan  v.  Rogers 
Morton  et  al . , Civil  No.  73-129-S,  S.D.  Cal. 
Aff'd  in  part  & remanded.  May  14,  1974.  Judg- 
ment for  defendant,  May  16,  1978;  aff'd,  May  8, 
1980. 


U.S.  v.  Wilma  L.  Oldaker,  A-30378  (Aug.  26,  1965) 

Wilma  Oldaker  v.  Stewart  L.  Udall,  Civil 
No.  A-98-65,  D.  Alaska.  Stipulated  dismissal 
with  prejudice,  Mar.  3,  1967;  no  appeal. 


U.S.  v.  J.  R.  Osborne  et  al.,  A-31030,  77  I.D.  83 
(1970),  28  IBLA  13  (1976);  reconsideration  denied  by 
Order  dated  Jan.  4,  1977 

J.  R.  Osborne,  Individ.  & on  behalf  of 
R.  R.  Borders  et  al . v.  Rogers  C.  B.  Morton 
et  al. , Civil  No.  1564,  D.  Nev.  Judgment  for 
defendant,  Mar.  1,  1972;  remanded  to  Dist.  Ct. 
with  directions  to  reassess  Secretary's  conclu- 
sion, Feb.  22,  1974;  remanded  to  the  Dept,  with 
orders  to  reexamine  the  issues,  Dec.  3,  1974. 

Bradford  Mining  Corp. , Successor  of  J.  R. 

Osborne,  agent  for  various  persons  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil  No.  LV- 
77-218,  RDF,  D.  Nev.  Suit  pending. 


U.S.  v.  Ralph  Page  et  al.,  19  IBLA  255  (1975); 

43  IBLA  390  (1979) 

Forest  0.  Garrigus,  Jr.,  Forest  0.  Garrigus  III, 
Ralph  Page,  Leona  Aslett  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  80-314, 

D.  Or.  Suit  pending. 
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U.S.  v.  Pittsburgh  Pacific  Co.,  30  IBLA  388, 

84  I.D.  282  (1977) 

Pittsburgh  Pacific  Co.  v.  U.S.,  Dept,  of  the 
Interior,  Cecil  Andrus,  Joseph  W.  Goss,  Anne 
Poindexter  Lewis,  Martin  Ritvo , State  of 
South  Dakota,  Dept,  of  Environmental  Protec- 
tion & Allen  Lockner,  Civil  No.  CIV  77-5055, 
D.S.D.  Dismissed  by  plaintiff,  Dec.  8,  1980; 
no  appeal. 

State  of  South  Dakota  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  CIV  77-5058,  D.S.D.  Judgment  for  defen- 
dant, Dec.  26,  1978;  aff 'd,  Feb.  12,  1980; 
cert,  denied.  Sept.  4,  1980. 


U.S.  v.  Paul  C.  Poncia  et  al.,  11  IBLA  302  (1973) 

Paul  C.,  Opal  L. , John  C. , & Dorothy  Poncia  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  1-73-93,  D.  Idaho.  Remanded  to  the 
Secretary  of  Interior  for  consideration, 

Sept.  28,  1976. 


U.S.  v.  Richard  C.  Porter  et  al.,  A-29882  (Apr.  24, 
1964) 

Hal  W.  Eldridge  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  64-353,  D.  Or.  Judgment 
for  defendant,  Dec.  15,  1965  (opinion);  no 
appeal . 


U.S.  v.  E.  V.  Pressentin  et  al.,  A-27495  (Apr.  2, 
1958) 

E,  V.  Pressentin  v.  Fred  A.  Seaton,  Civil 
No.  4804,  W.D.  Wash.  Voluntary  dismissal  by 
plaintiff  entered,  July  24,  1959. 

E.  V.  Pressentin  et  al.  v.  Fred  A.  Seaton, 
Civil  No.  1907-59.  Judgment  for  defendant, 
Jan.  15,  1960;  rev'd  & remanded,  284  F.2d  195 
(1960);  see  A-30004,  71  I.D.  447  (1964). 


U.S.  v.  E.  V.  Pressentin  & Devisees  of  the  H.  S. 
Martin  Estate,  71  I.D.  447  (1964) 

E.  V.  Pressentin,  Fred  J.  Martin,  Admin,  of 
H.  A.  Martin  Estate  v.  Stewart  L.  Udall  & 
Charles  Stoddard,  Civil  No.  1194-65.  Judgment 
for  defendant,  Mar.  19,  1969;  no  appeal. 


U.S.  v.  C.  F.  Pruess,  Sr.,  A-28641  (Aug.  22,  1961) 

C.  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  1331-62.  Judgment  for  defendant,  May  12, 
1964;  remanded,  359  F.2d  615  (1965);  judgment 
for  defendant,  Jan.  4,  1966;  per  curiam  dec., 
remanded  for  transfer  to  Dist.  Ct.,  Or.  Not 
reported. 

C.  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  67-167,  D.  Or.  Judgment  for  defendant, 

286  F.  Supp.  138  (1968);  aff'd,  410  F.2d  750 
(9th  Cir.  1969);  cert,  denied,  396  U.S.  967 
(1969);  rehearing  denied,  397  U.S.  1003  (1970). 


U.S.  v.  William  D.  Pulliam  et  al ■ , 1 IBLA  143  (1970) 

William  D.  Pulliam  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  71-649,  D.  Ariz.  Dis- 
missed on  the  merits.  Mar.  29,  1973;  no  appeal. 


U.S.  v.  Chester  L.  Ramsey,  29  IBLA  243  (1977) 

Chester  Lee  Ramsey  v.  Cecil  Andrus , Secretary 
of  the  Interior,  et  al..  Civil  No.  CIV  S-77- 
348-TJM,  D.  Cal.  Suit  pending. 


U.S.  v.  Marvin  C.  Ramsey  et  al.,  14  IBLA  152  (1974) 

Marvin  C.  & Vesta  Ruth  Ramsey  v . The  Secretary 
of  the  Interior,  Civil  No.  74-192,  D.  Or. 
Dismissed,  May  1,  1975;  aff'd , Mar.  22,  1977. 


U.S.  v.  Ramsher  Mining  & Engineering  Co.,  13  IBLA 
268  (1973) 

Ramsher  Mining  & Engineering  Co.  v.  Secretary 
of  the  Interior,  Bureau  of  Land  Management, 
Civil  No.  CV-74-3062-WMB , C.D.  Cal.  Dismissed 
with  prejudice,  Feb.  11,  1975;  aff'd,  Oct.  15, 
1976. 


U.S.  v.  Cecil  R.  Reed,  A-30354  (Sept.  29,  1965) 

Cecil  R.  Reed  v.  Stewart  L.  Udall  et  al., 
Civil  No.  1784,  D.  Nev.  Judgment  for  defen- 
dant, Dec.  19,  1967;  aff'd,  416  F.2d  377 
(9th  Cir.  1969);  cert,  denied,  397  U.S.  924 
(1970). 


U.S.  v.  George  A.  & Dorothy  Relyea,  A-30909 
(June  25,  1968) 

George  A.  & Dorothy  Relyea  v.  Stewart  Udall, 
Secretary  of  the  Interior,  Civil  No.  3-68-20, 
D.  Idaho.  Judgment  for  defendant,  Feb.  19, 
1970;  no  appeal. 


U.S.  v.  Amos  D.  & Lena  S.  Robinette,  A-31036; 
A-31133  (Mar.  4,  1970) 

Amos  D.  Robinette  v.  Rogers  C.  B.  Morton  et 
al. , Civil  No.  71-1156-HP,  C.D.  Cal.  Com- 
plaint dismissed  with  prejudice,  Oct.  22, 
1971;  appeal  dismissed,  Apr.  18,  1972. 


U.S.  v.  R.  E.  & Barbara  J.  Rodgers,  32  IBLA  77 
(1977) 

R.  E.  & Barbara  Rodgers  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  78-119, 
D.  Or.  Judgment  for  defendant,  Mar.  26, 
1980;  amended  judgment  Oct.  2,  1980;  appeal 
filed  Nov.  12,  1980. 


U.S.  v.  Ludwig  G.  Rosenkranz,  46  IBLA  109  (1980) 

Ludwig  G.  Rosenkranz  v.  Forest  Service  et  al., 
Civil  No.  CIV-80-951-PHX-WEC,  D.  Ariz.  Judgment 
for  defendant,  Feb.  10,  1982;  appeal  filed 
Mar.  10,  1982. 


U.S.  v.  Alice  W.  Rouse,  56  IBLA  36  (1981) 

Alice  W.  Rouse  v.  Dept,  of  the  Interior  & 
James  Watt,  Civil  No.  81-1302-S(I) , S.D. 
Cal.  Suit  pending. 
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U.S.  v.  Robert  A.  Rukke,  Registered  Agent, 
Valumines , Inc.,  et  al.,  32  IBLA  155  (1977) 

Robert  A.  Rukke,  Secretary,  Valumines,  Inc., 
Milo  Moore,  William  Soren,  George  Dunlap  (aka 
George  Dunlop)  & Estate  of  Eugene  Francis 
Dunlap  (aka  Gene  Dunlop)  v.  U.S. , Civil 
No.  C77-206T,  D.  Wash.  Suit  pending. 


U.S.  v.  Dan  S.  Russell,  40  IBLA  309  (1979) 

Dan  S.  Russell  v.  John  R.  McGuire,  Individ. 

& as  Chief,  Forest  Service,  DOA,  Bob  Berglund, 
Individ.  & as  Secretary  of  Agriculture,  Frank 
Gregg,  Individ.  & as  Dir.,  BLM,  Cecil  D.  Andrus, 
Individ.  & as  Secretary  of  the  Interior,  Civil 
No.  79-949,  D.  Or.  Suit  pending. 


U.S.  v.  Robert  B.  Sainberg,  5 IBLA  270  (1972) 

Robert  B.  Sainberg,  Rose  Mary  Druse,  Frank 
Patrick  Vallely,  Jr.,  & William  J.  Vallely  v. 
Rogers  C.  B.  Morton,  Civil  No.  72-217-PCT, 

D.  Ariz.  Dismissed,  363  F.  Supp.  1259  (1973); 
no  appeal. 


U.S.  v.  Edwin  R.  Saurers  et  al.,  A-30097  (July  9, 
1964) 

Edwin  R.  Saurers  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  6245,  W.D.  Wash.  Judgment  for 
defendant,  July  19,  1965;  no  appeal. 


U.S.  v.  Charles  L.  Seeley  et  al.,  A-28127  (Jan.  28, 
1960) 

Charles  L.  Seeley  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  3693-60  & No.  41094,  N.D. 
Cal.  Judgment  for  defendant,  July  29,  1964; 
appeal  dismissed,  Dec.  16,  1964. 


U.S.  v.  James  S.  Sette,  46  IBLA  335  (1980) 

James  S.  Sette  v.  The  Secretary  of  the  Interior, 
Civil  No.  S-80-593MLS,  E.D.  Cal.  Suit  pending. 


U.S.  v.  Ollie  Mae  Shearman  et  al.,  73  I.D.  386  (1966) 
See  Idaho  Desert  Land  Entries  - Indian  Hill  Group 


U.S.  v.  Silverton  Mining  & Milling  Co. , 1 IBLA  15 
(Sept.  23,  1970) 

Multiple  Use,  Inc,  v.  Rogers  C.  B.  Morton, 
Civil  No.  71-211,  D.  Ariz.  Judgment  for 
defendant,  353  F.  Supp.  184  (1972);  aff 'd, 
504  F. 2d  448  (9th  Cir . 1974) ; no  petition. 


U.S.  v.  Thomas  R.  Shuck,  A-27965  (Feb.  2,  1960) 

Thomas  R.  Shuck  v . Roy  T.  Helmandollar , 
Civil  No.  682  Pet.,  D.  Ariz.  Judgment 
for  defendant,  Dec.  7,  1961;  no  appeal. 


U.S.  v.  C.  F.  Snyder  et  al.,  72  I.D.  223  (1965) 

Ruth  Snyder,  Adm'x  of  the  Estate  of  C.  F. 
Snyder,  Deceased,  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  66-C-131,  D.  Colo.  Judgment  for 
plaintiff,  267  F.  Supp.  110  (1967);  rev'd, 

405  F. 2d  1179  (10th  Cir.  1968);  cert,  denied, 
396  U.S.  819  (1969). 


U.S.  v . Southern  Pacific  Co. , A-31034,  77  I.D.  41 
TT970) 

Southern  Pacific  Co,  et  al.  v.  Rogers  C.  B, 
Morton  et  al . , Civil  No.  S-2155,  E.D.  Cal. 
Judgment  for  defendant,  Nov.  20,  1974. 


U.S.  v . Clarence  T.  & Mary  D.  Stevens,  A-31088, 

77  I.D.  97  (1970) 

Clarence  T.  & Mary  D.  Stevens  v.  Walter  J. 
Hickel , Civil  No.  1-70-94,  D.  Idaho.  Judgment 
for  defendant,  June  4,  1971. 


U.S.  v.  Charles  E.  Stewart,  A-28966  (Sept.  25,  1962) 

Charles  E.  Stewart  v.  Gordon  Penny  et  al., 

Civil  No.  1619,  D.  Nev.  Judgment  for  plain- 
tiff, 238  F.  Supp.  821  (1965);  no  appeal. 


U.S.  v.  Cornelius  D.  Sullivan  (a/k/a  Corney 

Sullivan)  & Josie  L.  Sullivan,  5 IBLA  275  (1972) 

Cornelius  D.  & Josie  L.  Sullivan  v.  U.S.,  Ct . 
Cl.  No.  193-69.  Dismissed,  Oct.  27,  1972. 


U.S.  v.  Frank  R.  Sullivan,  9 IBLA  278  (1973) 

Robert  L.  Mendenhall  v.  U.S.,  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  & Edward  F.  Spange , 
State  Dir.  Nevada,  BLM,  Civil  No.  CV-R-80- 
146ECR,  D.  Nev.  Suit  pending. 


U.S.  v.  Elmer  H.  Swanson,  14  IBLA  158,  81  I.D.  14 
T1974);  34  IBLA  25  (1978) 

Elmer  H.  Swanson  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  Civil  No.  4-74-10,  D. 
Idaho.  Dismissed  without  prejudice,  Dec.  23, 
1975  (opinion). 

Elmer  H.  Swanson  & Livingston  Silver,  Inc,  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-78-4045,  D.  Idaho.  Suit  pending. 


U.S.  v . Tempest  Mining  Co.,  40  IBLA  297  (1979) 

Tempest  Mining  Corp.  v.  U.S.,  Dept,  of 
Interior,  Bureau  of  Land  Management  & 
Secretary  of  the  Interior,  Civil  No.  CIV 
79-1103,  D.  Idaho.  Suit  pending. 


U.S.  v.  C.  Fred  Underwood  et  al.,  22  IBLA  62  (1975) ; 
(Amended  Decision),  22  IBLA  70  (1975) 

C.  Fred  Underwood,  Chloe  Underwood  & Jack  D. 
Canon  v.  The  Secretary  of  the  Interior,  Civil 
No.  S-76-91  PCW,  E.D.  Cal.  Judgment  for  de- 
fendant, June  23,  1977;  aff 'd,  Mar.  19,  1980. 
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U.S.  v.  United  States  Pumice  Co.,  37  IBLA  153 
(1978);  Supp.  Order  of  Intervention,  June  1, 
1979;  Clarification  of  Order  of  June  1,  1979, 
dated  July  18,  1979 

The  Wilderness  Society,  McKenzie  Flyfishers, 
The  Obsidians,  et  al.  v.  Cecil  D»  Andrus, 
Secretary  of  the  Interior,  Civil  No.  79-0296. 
Dismissed,  May  30,  1979. 


U.S.  v.  U.S.  Silica  Corp.  et  al.,  A-30400  (Aug.  24, 
1965) 

Simplot  Industries,  Inc,  v.  Udall , Civil 
No.  1024-S,  D.  Nev.  Judgment  for  defendant. 
Sept.  26,  1969;  no  appeal. 


U.S.  v.  Utah  Internat ' 1 , Inc.,  45  IBLA  73  (1980) 

Utah  Internat'l  v.  Cecil  Andrus , Secretary 
of  the  Interior,  Civil  No.  C80-068,  D.  Wyo. 
Judgment  for  defendant,  Aug.  14,  1981. 


U.S.  v.  Alfred  N.  Verrue , 75  I.D.  300  (1968) 

Alfred  N.  Verrue  v.  U.S.  et  al. , Civil 
No.  6898  Phx.,  D.  Ariz.  Rev'd  & remanded, 
Dec.  29,  1970;  aff 'd,  457  F.2d  1202  (9th  Cir. 
1971);  no  petition. 


U.S.  v.  Kenneth  0.  Watkins  & Harold  E.  L.  Barton, 
A-29862  (Apr.  24,  1966);  A-30659  (Oct.  19,  1967) 

Harold  E.  L.  Barton  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior  & U.S.,  Civil  No.  69-26, 
D.  Or.  Judgment  for  defendant,  Mar.  17,  1971; 
aff *d , 498  F. 2d  288  (9th  Cir.  1974);  cert, 
denied , Nov.  18,  1974. 


U.S.  v.  H.  B.  Webb,  1 IBLA  67  (1970) 

U.S.  v.  Hiram  Webb,  Civil  No.  , D.  Ariz. 

Judgment  for  plaintiff.  Vacated  & remanded, 
655  F.2d  977  (9th  Cir.  1981). 


U.S.  v.  Oscar  W.  Weiss  et  al.,  A-30809  (Sept.  14, 
1967);  15  IBLA  198  (1974) 

Oscar  W.  Weiss  v.  Stewart  L.  Udall,  Civil 
No.  C-882,  D.  Colo.  Remanded,  Jan.  2,  1969. 


U.S.  v.  Thomas  C.  Wells,  A-30805  (Jan.  8,  1968); 
A-30805  (Supp.)  (Apr.  25,  1969);  A-30805  (Supp. 
II)  (Nov.  17,  1969) 

Thomas  C.  Wells  v.  Udall , Civil  No.  S-693, 

E.D.  Cal.  Remanded  to  Secretary,  Dec.  12, 
1968;  remanded  to  Bureau  of  Land  Management. 
Time  extended  to  Nov.  1,  1970,  to  comply  with 
requirements  of  Supp.  II.  Judgment  for  defen- 
dant, Dec.  17,  1970. 


U.S.  v.  Leon  R.  Whitney,  Cesar  T.  Hernandez, 

51  IBLA  37  (1980) 

Cesar  S.  Hernandez  v.  James  Watt , Secretary 
of  Interior,  & Thom  Coston,  Regional  Forester, 
Region  I,  DOA,  Civil  No.  81-35M,  D.  Mont. 

Suit  pending. 


U.S.  v.  Milton  Wichner,  35  IBLA  240  (1978) 

Milton  Wichner  v.  Cecil  D.  Andrus , Secretary 
of  the  Interior,  Bob  Bergland,  Secretary  of 
Agriculture,  Frank  Gregg,  Dir.,  BLM,  Edward  L. 
Hastey,  State  Dir.  (Cal.),  BLM,  William  T.  Dresser 
Forest  Super,  of  the  Angeles  Nat'l  Forest,  & U.S.; 
Civil  No.  CV  78-2804,  C.D.  Cal.  Suit  pending. 


■ U.S.  v.  Frank  W.  Winegar  et  al.,  81  I.D.  370  (1974) 

Shell  Oil  Co.  & D.  A.  Shale,  Inc,  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  74-F-739,  D.  Colo.  Judgment  for  plaintiff, 
Jan.  17,  1977;  aff 'd,  Jan.  25,  1979. 


U.S.  v.  Rodney  Wood  et  al»,  A-30697  (May  31,  1967) 

Rodney  Wood  et  al.  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior  & Orville  L.  Freeman, 
Secretary  of  Agriculture,  Civil  No.  S-436, 

N.D.  Cal.  Dismissed  without  prejudice, 

Nov.  7,  1967;  amended  complaint  filed;  judgment 
for  defendant,  Mar.  27,  1969;  no  appeal. 


U.S.  v.  Jon  Zimmers  & Claire  Kelly,  44  IBLA  142 
(1979) 

Jon  F.  Zimmers  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Civil  No.  S-80-140  LKK,  E.D. 
Cal.  Suit  pending. 


U.S.  v.  Elodymae  Zwang;  U.S.  v.  Darrell  Zwang, 

26  IBLA  41,  83  I.D.  280"7T976) 

Darrell  & Elodymae  Zwang  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  77-1431 
R,  D.  Cal.  Judgment  for  plaintiff,  Aug.  20, 
1979. 


U.S.  v.  Merle  I.  Zweifel  et  al.,  16  IBLA  74  (1974) 

Walter  H.  Burkhardt  et  al.  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior  & The  Board 
of  Land  Appeals,  Civil  No.  C74-152,  D.  Wyo. 
Judgment  for  defendant,  Nov.  7,  1975. 

Consolidated  with  A.  F.  Anderson  et  al.  v.  Rogers 
C.  B.  Morton  et  al . , Civil  No.  C74-151,  D.  Wyo. 
for  purposes  of  appeal  by  Order  of  Nov.  19,  1975. 
Dismissed,  Nov.  28,  1975. 


U.S.  v.  Merle  I.  Zweifel  et  al.,  11  IBLA  53,  80  I.D. 

323  (1973) 

Merle  I.  Zweifel  et  al.  v.  U.S. , Civil  No.  C-5276, 
D.  Colo.  Dismissed  without  prejudice,  Oct.  31, 
1973. 


U.S.  v.  Vernon  0.  & Ina  C.  White,  72  I.D.  552 
(1965) 

Vernon  0.  & Ina  C.  White  v.  Stewart  L.  Udall , 
Civil  No.  1-65-122,  D.  Idaho.  Judgment  for 
defendant,  Jan.  6,  1967;  aff 'd , 404  F.2d  334 
(9th  Cir.  1968);  no  petition. 


Kenneth  Roberts  et  al.  v.  Rogers  C.  B.  Morton  & 
The  Interior  Board  of  Land  Appeals,  Civil  No.  C- 
5308,  D.  Colo.  Dismissed  with  prejudice,  389  F. 
Supp.  87  (1975);  aff'd,  549  F.2d  158  (10th  Cir. 
1977). 
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United  Technical  Industries,  Inc.,  A-29406  (Apr.  24, 
1963) 

Jay  Nielson  v.  J.  E.  Keough  et  al. , Civil 
No.  0-158-63,  D.  Utah.  Dismissed,  July  13, 

1964  (opinion);  no  appeal. 


Paul  Unruh  v.  Wesley  Lawrence  Edwards,  A-30584 
(Sept.  21,  1966) 

Paul  E.  Unruh  v.  Udall  et  al ♦ , Civil 

No.  1894-N,  D.  Nev.  Judgment  for  defendant 

June  14,  1967;  no  appeal. 


Utah  Power  & Light  Co.,  4 IB LA  62  (1971) 

Utah  Power  & Light  Co.  v.  Rogers  C.  B.  Morton 
et  al,,  Civil  No.  C-5-72,  D.  Utah.  Dismissed 
with  prejudice,  Nov.  3,  1972;  af f 'd , Sept.  20, 
1974. 


Utah  Power  & Light  Co . , 14  IBLA  372  (1974) 

Utah  Power  & Light  Co.  v.  Thomas  S.  Kleppe, 
in  his  official  capacity  as  Secretary  of  the 
Interior , Civil  No.  C-76-136,  D.  Utah.  Suit 
pending . 


Utah  Wilderness  Ass'n  et  al.,  IBLA  81-648  (still 
pending) 

Utah  Wilderness  Ass'n  et  al.  v.  James  G. 
Watt  et  al. , Civil  No.  C81-0903A,  C.D. 

Utah.  Suit  pending. 


Henrietta  Roberts  Vaden,  IBLA  74-1,  dismissed  by 
Order,  Aug.  8,  1973,  Petition  for  reconsideration 
denied  by  Order,  May  29,  1975 

Henrietta  Roberts  Vaden,  a/k/a  Henrietta  R. 
Vaden  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior  et  al. , Civil  No.  A75-223  CIV,  D. 
Alaska.  Stipulated  dismissal,  Mar.  31,  1976. 


E.  A.  Vaughey,  63  I.D.  85  (1956) 

E.  A.  Vaughey  v.  Fred  A.  Seaton,  Civil 
No.  1744-56.  Dismissed  by  stipulation, 
Apr.  18,  1957;  no  appeal. 


Robert  J.  Verchota,  64  IBLA  23  (1982) 

Robert  J.  Verchota  v.  James  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  CV-LV  82- 
349  HEC,  D.  Nev.  Suit  pending. 


Estate  of  Cecelia  Smith  Vergote  (Borger),  Morris  A. 
(K. ) Charles  & Caroline  J.  Charles  (Brendale), 

5 IBIA  96,  83  I.D.  209  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe , Secretary  of 
the  Interior  & Phillip  Brendale,  Civil  No.  C- 
76-199,  E.D.  Wash.  Suit  pending. 


Judicial  Review 

Estate  of  Florence  Bluesky  Vessell  (Unallotted 
Lac  Courte  Oreilles  Chippewa  of  Wisconsin) , 

1 IBIA  312,  79  I.D.  615  (1972) 

Constance  Jean  Hollen  Eskra  v.  Rogers  C.  B. 
Morton  et  al. , Civil  No.  72-C-428,  D.  Wis. 
Dismissed,  380  F.  Supp.  205  (1974);  rev'd. 
Sept.  29,  1975;  no  petition. 


Virginia  Iron,  Coal  & Coke  Co.,  2 IBSMA  165,  87  I.D. 
327  (1980) 

Virginia  Iron,  Coal  & Coke  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  80— 0245-B,  W.D.  Va.  Suit  pending. 


Eleanor  E.  Volkmar,  IBLA  80-628;  April  Adamick, 
IBLA  80-727,  784;  Joseph  J.  Adamick,  IBLA  80- 
766;  Janice  Hayes,  IBLA  80-767,  785;  Kathleen  Jo 
Adamick  Price , IBLA  80-768;  Janine  Adamick,  IBLA 
80-769.  Decs,  set  aside  & cases  remanded  by 
Order  dated  Aug.  20,  1980 

Joseph,  Janine,  & April  Adamick,  Janice 
Hayes  & Kathleen  Jo  Price  v.  James  G.  Watt , 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  CV-LV  81-586  RDF,  D.  Nev.  Suit  pending. 


Burt  A.  Wackerli  et  al.,  73  I.D.  280  (1966) 

Burt  & Lueva  G.  Wackerli , et  al.  v.  Stewart  L. 
Udall  et  al..  Civil  No.  1-66-92,  D.  Idaho. 
Amended  complaint  filed,  Mar.  17,  1971;  judg- 
ment for  plaintiff,  Feb.  28,  1975. 


Estate  of  Amelia  Keyes  Abbot  Viramontes  Walker, 
LA-1339  (Apr.  5,  1966) 

Earlene  Ida  Abbott  Simons  v.  Udall  et  al. , 
Civil  No.  2640,  D.  Mont.  Judgment  for  defen- 
dant, 276  F.  Supp.  75  (1967);  no  appeal. 


Jack  A.  Walker,  A-30492  (Apr.  28,  1966) 

Jack  A.  Walker  v.  U.S.  & Udall,  Civil  No.  1- 
66-80,  D.  Idaho.  Judgment  for  plaintiff, 
July  3,  1967;  rev’d,  409  F.2d  477  (9th  Cir. 
1969);  no  petition. 


Estate  of  Milward  Wallace  Ward,  4 IBIA  97,  82  I.D. 
341  (1975) 

Alfred  Ward,  Irene  Ward  Wise,  & Elizabeth 
Collins  v.  Kent  Frizzell,  Acting  Secretary 
of  the  Interior,  et  al..  Civil  No.  C75-175, 

D.  Wyo.  Dismissed,  Jan.  1,  1976. 


Wasatch  Development  Co.  et  al.,  A-28674  (May  16, 
1963) 

Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  8156,  D.  Colo.  Judgment  for  defen- 
dant, 285  F.  Supp.  25  (1968);  no  appeal. 


Weardco  Construction  Corp. , 64  I.D.  376  (1957) 

Weardco  Construction  Corp.  v.  U.S. , Civil 
No.  278-59-PH,  S.D.  Cal.  Judgment  for  plaintiff, 
Oct.  26,  1959;  satisfaction  of  judgment  entered, 
Feb.  9,  1960. 
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D.  R.  Weedon,  Jr.,  et  al.,  51  IBLA  378  (1980) 

R.  D.  Weedon,  Jr.  v.  James  G.  Watt , Secretary 
of  the  Interior,  et  al.,  Civil  No.  81-0749. 
Suit  pending . 


Estate  of  Mary  Ursula  Rock  Wellknown,  1 IBIA  83, 
78  I.D.  179  (1971) 

William  T.  Shaw,  Jr.,  et  al.  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  974,  D.  Mont.  Dis- 
missed, July  6,  1973  (opinion);  no  appeal. 


Estate  of  Wahwersee  R.  Werqueyah,  5 IBIA  169  (1976) 

Mattie  Wahwersee  v.  Thomas  Kleppe,  Secretary 
of  Interior,  Civil  No.  CIV-7 6-0845-E,  W.D. 
Okla.  Suit  pending. 


Lucille  S.  West,  Duncan  Miller,  et  al.,  A-29242 
et  al.  (Feb.  25,  1963);  Duncan  Miller,  A-29231 
(Feb.  5,  1963) 

Cecil  H.  Phillips  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  847-63.  Dismissed  on  behalf  of  all 
except  Lucille  S.  West;  judgment  for  defendant, 
Feb.  25,  1964;  no  appeal. 


The  West  Virginia  Highlands  Conservancy,  3 IBSMA 
154,  88  I.D.  570  (1981) 

West  Virginia  Highlands  Conservancy  v.  James 
Watt  et  al..  Civil  No.  81-0037-C(H) , N.D. 

W.  Va.  Suit  pending . 


Western  Nuclear,  Inc.,  35  IBLA  146,  85  I.D.  129 
(1978) 

Western  Nuclear,  Inc.,  a Del.  Corp. , autho- 
rized & doing  business  in  the  State  of  Wyo. 
v.  Cecil  Andrus,  Secretary  of  the  Interior,  & 
U.S. , Civil  No.  C78-129,  D.  Wyo.  Judgment  for 
defendant,  475  F.  Supp.  654  (D.  Wyo.  1979); 
appeal  filed  Nov.  28,  1979. 


Minnie  F.  Wharton,  John  W.  Wharton,  Ruth  Wharton 
James,  Carroll  Wharton,  Iris  Wharton  Bartyl, 
Marvin  Wharton,  Thomas  Wharton,  Betty  Wharton 
Zink,  Faye  Wharton  Pamper ien  & Samuel  Wharton, 

4 IBLA  287,  79  I.D.  6 (1972) 

U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  v.  Minnie  E.  & John  W.  Wharton, 
Ruth  Wharton  James,  Carroll  Wharton,  Iris 
Wharton  Bartyle,  Marvin  Wharton,  Thomas 
Wharton,  Betty  Wharton  Zink,  Faye  Wharton 
Pamper ien  & Samuel  Wharton,  Civil  No.  70- 
106,  D.  Or.  Judgment  for  defendant, 

Feb.  26,  1973;  reconsideration  denied, 

June  4,  1973;  rev'd  & remanded,  514  F.2d 
406  (9th  Cir.  1975);  no  petition. 


Richard  Wheeler,  Jr.,  34  IBLA  359  (1978) 

Richard  Wheeler,  Jr.  v.  The  Dept,  of  Interior 
& Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV78-0750  T,  W.D.  Okla.  Suit 
pending. 


White  Winter  Coals,  Inc.,  1 IBSMA  305,  86  I.D.  675 
(1979) 

White  Winter  Coals,  Inc,  v.  Dept,  of  the 
Interior,  Civil  No.  3-80-3.  Suit  pending. 


Estate  of  John  P.  Whitetail,  IA-T-23  (Apr.  17, 
1970) 

Doris  Ann  Whitetail  Parker  et  al.  v.  John 
Pappan  et  al..  Civil  No.  70-C-373,  D.  Okla. 
Dismissed,  July  10,  1973;  motion  for  new 
trial  & reconsideration  overruled,  Aug.  17, 
1973;  no  appeal. 


Estate  of  Hiemstennie  (Maggie)  Whiz  Abbott,  2 IBIA 
53,  80  I.D.  617  (1973);  4 IBIA  12,  82  I.D.  169 
(1975);  reconsideration  denied,  4 IBIA  79  (1975) 

Doris  Whiz  Burkybile  v.  Alvis  Smith,  Sr.,  as 
Guardian  Ad  Litem  for  Zelma,  Vernon,  Kenneth, 
Mona  & Joseph  Smith,  Minors , et  al.,  Civil 
No.  C-75-190,  E.D.  Wash.  Judgment  for  defen- 
dant, Jan.  21,  1977;  no  appeal. 


Buck  Willcoxson,  A-27402;  A-27403  (Dec.  17,  1956) 

Buck  Willcoxson  v.  Douglas  Henriques , Civil 
No.  3596,  D.N.M.  Motion  of  plaintiff  to  dis- 
miss case  without  prejudice  granted , Dec.  10, 
1957. 

Buck  Willcoxson  v.  Stewart  L.  Udall,  Civil 
No.  2029-58. 

U.S.  v.  Buck  Willcoxson  et  al.,  Civil 
NoT™ 1492-59. 

Buck  Willcoxson  v.  U.S. , Civil  No.  972-59. 

For  above  cases : 

Actions  consolidated.  Judgment  for  defendant , 
plaintiff  & defendant,  respectively,  Aug.  3, 
1961;  aff'd,  313  F.2d  884  (1963);  cert,  denied, 
373  U.S.  932  (1963). 


Estate  of  Joseph  Willessi,  8 IBLA  295,  88  I.D.  561 
(1981) 

Leo  Williams  v.  James  Watt,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  C81-700,  W.D. 
Wash.  Suit  pending. 


William  A.  Smith  Contracting  Co. , IBCA-83  (July  16, 
1959) 

William  A.  Smith  Contracting  Co.  et  al.  v. 

U.S. , Ct.  Cl.  No.  264-57.  Judgment  for  plain- 
tiff, 292  F .2d  847  (1961);  no  appeal. 

William  A.  Smith  Contracting  Co.  v.  U.S. , Ct. 
Cl.  No.  279-59.  Judgment  for  defendant, 

292  F . 2d  854  (1961);  no  appeal. 
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William  F.  Klingensmith , Inc.,  IBCA-717-5-68; 
IBCA-7 34-10-68  (May  4,  1971) 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1287-71. 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1288-71. 

For  above  cases: 

Actions  consolidated  & transferred  to  Court 
of  Claims,  Jan.  24,  1972;  Ct.  Cl.  No.  28-72. 
Dismissed,  Nov.  23,  1973. 


David  L.  Williams,  A-29858  (Feb.  12,  1963) 

Richard  L.  & Jean  S.  Hatter,  Gary  Linn 
Dusenberry,  Jere  D.  Anderson,  & Henry  P. 
Carley  d/b/a  Chad  Enterprise,  a Joint  Venture 
v.  U.S. , Civil  No.  S74-205 , E.D.  Cal.  Judg- 
ment for  defendant,  Aug.  8,  1975. 


Wilson  Farms  Coal  Co.,  2 IBSMA  118,  87  I.D.  245 
(1980) 

Wilson  Farms  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  80- 
150,  E.D.  Ky.  Suit  pending. 


Harry  H.  Wilson,  35  IBLA  349  (1978) 

Harry  H.  Wilson  v.  U.S.,  & Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  A78-225 
CIV,  D.  Alaska.  Suit  pending. 


Estate  of  Louise  Wilson,  IA-1380  (Mar.  1,  1966) 

Charles  W.  Heffelman  v.  Stewart  L.  Udall , 
Civil  No.  6402,  N.D.  Okla.  Dismissed, 

June  16,  1966;  aff'd,  378  F.2d  109  (10th  Cir. 
1967);  cert,  denied,  389  U.S.  926  (1967). 


Frank  Winegar,  Shell  Oil  Co.  & D.  A.  Shale  Inc., 
74  I.D.  161  (1967) 

Shell  Oil  Co.  et  al.  v.  Udall  et  al . , Civil 
No.  67-C-321,  D.  Colo.  Judgment  for  plain- 
tiff, Sept.  18,  1967;  no  appeal. 


Joseph  A.  Winkler,  24  IBLA  380  (1976) 

Joseph  A.  Winkler  v.  Thomas  Kleppe,  Secretary  of 
the  Interior , Civil  No.  C76-176,  D.  Utah.  Judg- 
ment for  defendant,  June  20,  1977;  vacated  & 
remanded , 594  F.2d  775  (10th  Cir.  1979);  494  F. 
Supp.  947  (D.  Wyo.  1980);  rev'd  & remanded, 

614  F.2d  707  (10th  Cir.  1980). 

Joseph  A.  Winkler  v.  Marlis  E.  Smith  Trust  et 

al . , Civil  No.  C81-333,  D.  Wyo.  Suit  pending. 


Winston  Ford  Co.,  Inc.  (Petitioner)  v.  Office  of  Sur- 
face Mining  Reclamation  & Enforcement  (Respondent), 

1 IBSMA  324  (1979) 

Winston  Ford  Co.  v.  Cecil  D.  Andrus,  Civil 
No.  80—10,  E.D.  Ky.  Suit  pending. 


Appeal  of  Wisenak,  Inc.,  1 ANCAB  157,  83  I.D.  496 
(1976) 

Wisenak,  Inc.,  an  Alaska  Corp.  v.  Thomas  S . 
Kleppe,  Individ.  & as  Secretary  of  the  Interior 
& the  U.S. , Civil  No.  F76-38  Civ.,  D.  Alaska. 
Remanded  to  Dept,  for  further  proceedings, 

July  9,  1979. 


W.  L.  Ridge  Construction  Co.,  IBCA-80  (Nov.  30, 
1960) 

W.  L.  Ridge  v.  U.S. , Ct.  Cl.  No.  301-60. 
Suit  dismissed,  Oct.  1,  1963. 


Admin.  Appeal  of  Robert  B.  Wooding  et  al.  v.  Comm'r , 
Bureau  of  Indian  Affairs,  4 IBIA  255  (1975);  recon- 
sideration  denied,  5 IBIA  9 (1976) 

Robert  B.  Wooding,  d/b/a  Associated  Investors, 

& Auburn  Enterprises,  Inc,  v.  Thomas  Kleppe, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  C76-86T,  W.D.  Wash.  Dismissed  for  failure 
to  prosecute,  June  3,  1977. 


Woods  Petroleum  Corp.  et  al.,  55  IBLA  348  (1981) 

Geosearch,  Inc.,  & Herbert  Maslan  v.  James  G. 
Watt  et  al.,  Civil  No.  C-81-276,  D.  Wyo. 

Suit  pending . 

Burton  D.  Morgan,  Fred  L.  Engle,  d/b/a/ 
Resource  Service  Co.  v.  James  G.  Watt  et  al., 
Civil  No.  C-81-279,  D.  Wyo.  Suit  pending. 


Woods  Petroleum  Corp.  et  al . , William  Ralph  Stroble 
et  al. , 12  IBLA  247  (1973) 

Duvels,  Inc.,  West  Park  Internat'l,  Inc., 
George  H.  Frandsen,  Paul  P.  Dyreng,  R.  Morgan 
Dyreng,  Stephen  B.  Nadauld,  John  B.  Peacock  & 
Lori  M.  Free  v.  Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  Civil  No.  C-75-175, 

D.  Utah.  Judgment  for  defendant,  July  6, 

1976;  af f*  1 d , Feb.  23,  1978;  no  petition. 

Mountain  States  Resources  v.  Rogers  C.  B. 
Morton,  Individ.  & as  Secretary  of  the 
Interior , Civil  No.  C-75-238,  D.  Utah. 
Dismissed  for  failure  to  prosecute, 

Nov.  29,  1978.  No  appeal. 


Estate  of  Wook-Kah-Nah , Comanche  Allottee  No.  1927, 

65  I.D.  436  (1958) 

Thomas  J.  Huff,  Admin,  with  Will  annexed  of  the 
Estate  of  Wook-Kah-Nah,  Deceased,  Comanche  En- 
rolled Restricted  Indian  No.  1927  v.  Jane  Asenap, 
Wilfred  Tabbytite,  J.  R.  Graves,  Examiner  of  In- 
heritance, Bureau  of  Indian  Affairs,  Dept,  of  the 
Interior  & Earl  R.  Wiseman,  Dist.  Dir,  of  Internal 
Revenue , Civil  No.  8281,  W.D.  Okla.  Dismissed  as 
to  the  Examiner  of  Inheritance;  plaintiff  dis- 
missed suit  without  prejudice  as  to  the  other 
defendants. 


Thomas  J.  Huff,  Admin,  with  will  annexed  of  the 
Estate  of  Wook-Kah-Nah  v.  Stewart  L.  Udall, 
Civil  No.  2595-60.  Judgment  for  defendant, 

June  5,  1962;  remanded,  312  F.2d  358  (1962). 
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Robert  L.  Wright,  Shell  Oil  Co.,  60  IB  LA.  142 
(1981) 

Shell  Oil  Co.  v.  Dept,  of  the  Interior, 
Civil  No.  82-283,  D.  Colo.  Suit  pending. 


State  of  Wyoming,  27  IBLA  137,  83  I.D.  364  (1976) 

State  of  Wyoming,  Albert  E.  King,  Comm'r  of 
Public  Lands  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C77-034K,  D.  Wyo. 
Judgment  for  defendant,  Sept.  8,  1977;  aff'd, 
July  18,  1979. 


Haruyuki  Yamane  et  al.,  19  IBLA  320  (1975) 

C.  Burglin,  Dennis  Krize,  Mark  & Kenneth 
Ringstad,  Lloyd  Burgess,  M.  E.  Anderson, 
William  Ackess , John  J,  & William  D.  Sexton, 

J.  R.  & June  L.  S.  Beck,  Alexander  Miller, 
Wally  Burnett,  Sr.,  Wallace  & Donald  Burnett, 
Earnest  Carter,  Mary  L.  Carle  & Harayuki 
Yamane  v.  The  Secretary  of  the  Interior, 
Stanley  Hathaway , et  al . , Civil  No.  A75-113 
CIV.  D.  Alaska.  Consolidated  with  Civil 
No.  A75-232.  Judgment  for  defendant,  Dec.  29, 
1976;  aff'd,  Aug.  18,  1978. 


Young  Associates,  Inc.,  1BCA-557-4-66  (Dec.  4,  1968) 

Young  Associates,  Inc,  v.  U.S. , Ct.  Cl.  787-71. 
Judgment  for  defendant,  Jan.  18,  1973. 


Estate  of  Asmakt  Yumpquitat  (Millie  Sampson) , 
8 IBLA  1 (1980) 

Anita  Sampson  Lewis  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C- 
80-117,  E.D.  Wash.  Suit  pending. 


Zapata  Coal  Corp. , 2 IBSMA  9,  87  I.D.  11  (1980) 

Zapata  Coal  Corp.  v.  Cecil  D.  Andrus, 

Civil  No.  80-2058,  S.W.  W.  Va.  Suit 
pending . 


George  W.  Zarak  et  al..  Cardinal  Petroleum  Co., 

4 IBLA  82  (1971) 

Tony  Rice,  George  W.  Zarak,  Arlene  Zarak, 
William  J.  Zarak,  Jr.  & Darlene  Zarak  v. 
Rogers  C.  B.  Morton  et  al..  Civil  No.  1127, 
D.N.D.  Judgment  for  defendant,  348  F.  Supp. 
254  (1972);  aff’d,  479  F.2d  58  (8th  Cir. 
1973);  cert,  denied,  414  U.S.  858  (1973). 


Zeigler  Coal  Co.,  81  I.D.  729  (1974) 

Internat'l  Union  of  United  Mine  Workers  of 
America  v.  Stanley  K.  Hathaway,  Secretary  of 
the  Interior,  No.  75-1003,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Rev'd  & remanded  to  the  Board  for 
further  proceedings,  532  F.2d  1403  (1976). 


Zeigler  Coal  Co.,  82  I.D.  36  (1975) 

Zeigler  Coal  Co.  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  No.  75-1139, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Judgment 
for  defendant,  536  F.2d  398  (1976). 


Harry  A.  Zuckerman  et  al.,  41  IBLA  372  (1979) 

Harry  Zuckerman  & Mark  M.  Collins  v. 
Benjamin  Civlletti,  Attorney  General  & 

R.  E.  Thompson,  U.S.  Attorney  on  behalf 
of  Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-79-815-M,  D.N.M.  Aff'd, 

Jan.  13,  1981;  appeal  filed,  Mar.  16,  1981. 


Jack  Zuckerman  et  al . , 56  IBLA  193  (1981) 

Geosearch,  Inc.,  & Elizabeth  H.  Carter  v. 
James  Watt  et  al.,  Civil  No.  C81-0306 
D.  Wyo.  Suit  pending. 

Jack  Zuckerman  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  Watt  et  al.. 
Civil  No.  C81-0307.  Suit  pending. 


Elodymae  Zwang  et  al.,  A-30201  (Feb.  3,  1965) 

Darrell  & Elodymae  Zwang  v.  Stewart  L.  Udall, 
Civil  No.  65-716-EC,  S.D.  Cal.  Judgment  for 
defendant,  Feb.  23,  1966;  aff'd,  371  F.2d  634 
(9th  Cir.  1967);  no  petition. 


* * * * 


* * 


* 


* 
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TABLES  OF  U.S.  STATUTES  AT  LARGE,  REVISED  STATUTES,  AND  U.S.  CODES 
(A)  United  States  Statutes 


9 STAT: 

page  395  12  IBIA  80,  90  I.D.  521  (1983) 

72  IBLA  218  (Apr.  25,  1983) 

922  1BCA-1 606-7-8 2 (Oct.  19,  1983) 

10  STAT: 

page  304  72  IBLA  197  (Apr.  19,  1983) 

701  72  IBLA  197  (Apr.  19,  1983) 

11  STAT: 

page  294  72  IBLA  197  (Apr.  19,  1983) 

12  STAT: 

page  85  72  IBLA  197  (Apr.  19,  1983) 

392  75  IBLA  236  (Aug.  24,  1983) 

14  STAT: 

page  85  76  IBLA  301,  90  I.D.  464  (1983) 

239  72  IBLA  261,  90  I.D.  189  (1983) 

78  IBLA  46,  90  I.D.  550  (1983) 

242  76  IBLA  349  (Oct.  24,  1983) 

251  76  IBLA  301,  90  I.D.  464  (1983) 
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18,  1983) 

2339  

77 

IBLA 

80  (Nov.  9,  1983) 

77 

IBLA 

270  (Nov. 

30,  1983) 

CXXIII 


TITLE 

sec. 


(C)  United  States  Codes 


5: 


TITLE  7: 


301 12  IBIA  49,  90  I.D.  474  (1983) 

452-458e  IBCA-1234-12-78  (Apr.  14,  1983) 

504  11  IBIA  285,  90  I.D.  389  (1983) 

504(a)(1)  IBCA-1672-4-83,  90  I.D.  379  (1983) 

11  IBIA  285,  90  I.D.  389  (1983) 

504(a)(3)  IBCA-1672-4-83,  90  I.D.  379  (1983) 

551  11  IBIA  285,  90  I.D.  389  (1983) 

551-559  12  IBIA  80,  90  I.D.  521  (1983) 

551(4)  12  IBIA  80,  90  I.D.  521  (1983) 

12  IBIA  110,  90  I.D.  536  (1983) 

12  IBIA  116  (Dec.  9,  1983) 

12  IBIA  119,  90  I.D.  539  (1983) 

74  IBLA  26  (June  24,  1983) 

551(14)  12  IBIA  80,  90  I.D.  521  (1983) 

552  11  IBIA  85,  90  I.D.  88  (1983) 

12  IBIA  80,  90  I.D.  521  (1983) 

12  IBIA  107  (Dec.  9,  1983) 

12  IBIA  110,  90  I.D.  536  (1983) 

12  IBIA  116  (Dec.  9,  1983) 

12  IBIA  119,  90  I.D.  539  (1983) 

70  IBLA  264,  90  I.D.  10  (1983) 

-75  IBLA  298  (Aug.  29,  1983) 

-11  IBIA  168,  90  I.D.  169  (1983) 

12  IBIA  80,  90  I.D.  521  (1983) 

-12  IBIA  80,  90  I.D.  521  (1983) 

12  IBIA  110,  90  I.D.  536  (1983) 

12  IBIA  116  (Dec.  9,  1983) 

12  IBIA  119,  90  I.D.  539  (1983) 

-11  IBIA  214,  90  I.D.  283  (1983) 

70  IBLA  145  (Jan.  17,  1983) 

-12  IBIA  110,  90  I.D.  536  (1983) 

-12  IBIA  80,  90  I.D.  521  (1983) 

-74  IBLA  26  (June  24,  1983) 

74  IBLA  389  (July  29,  1983) 

75  IBLA  140  (Aug.  17,  1983) 

77  IBLA  96  (Nov.  14,  1983) 

553(b) 74  IBLA  26  (June  26,  1983) 

75  IBLA  140  (Aug.  17,  1983) 
553(b)(3)(A)  -74  IBLA  26  (June  24,  1983) 

553(b) (A)  75  IBLA  140  (Aug.  17,  1983) 

554 n IBIA  285,  90  I.D.  389  (1983) 

76  IBLA  68  (Sept.  21,  1983) 

77  IBLA  395  (Dec.  9,  1983) 

554(a)  11  IBIA  285,  90  I.D.  389  (1983) 

554-557  11  IBIA  246  (July  15,  1983) 

556(d)  12  IBIA  67,  90  I.D.  515  (1983) 

70  IBLA  244  (Jan.  25,  1983) 

557(b)  12  IBIA  80,  90  I.D.  521  (1983) 

74  IBLA  48  (June  28,  1983) 

77  IBLA  347  (Dec.  5,  1983) 

-11  IBIA  249,  90  I.D.  329  (1983) 

-11  IBIA  184,  90  I.D.  243  (1983) 

-11  IBIA  184,  90  I.D.  243  (1983) 

74  IBLA  323  (July  28,  1983) 

78  IBLA  124  (Dec.  27,  1983) 

—73  IBLA  328  (June  8,  1983) 

M-36900  (Supp.  I),  90  I.D.  345 
(1983) 

706  12  IBIA  80,  90  I.D.  521  (1983) 

706(1 ) (E)  12  IBIA  80,  90  I.D.  521  (1983) 

5536  5 OHA  79  (Jan.  18,  1983) 

OHA  117  (Mar.  22,  1983) 


552(a)  

552(a)(1)  — 

552(a)(1)(D) 


552(a)(2)  — 

552(a)(2)(B) 
552(2)(ii)  - 
553  


558(c)  

701(a)(2) 
702  


704 


5911 


5911(c)  


5 

5 OHA  135  (Apr.  8,  1983) 

5 OHA  215  (Oct.  26,  1983) 
5 OHA  108  (Mar.  15,  1983) 
5 OHA  117  (Mar.  22,  1983) 
5 OHA  127  (Mar.  31,  1983) 
5 OHA  215  (Oct.  26,  1983) 
5 OHA  79  (Jan.  18,  1983) 

5 OHA  135  (Apr.  8,  1983) 

5 OHA  139  (July  6,  1983) 


sec.  1000  et  seq,  — 70  IBLA  150  (Jan.  18,  1983) 

1006b 70  IBLA  150  (Jan.  18,  1983) 

1011 75  IBLA  44  (Aug.  5,  1983) 

1011(a) 75  IBLA  44  (Aug.  5,  1983) 


TITLE  8: 

sec.  1401  70  IBLA  196  (Jan.  21,  1983) 

76  IBLA  205  (Oct.  11,  1983) 

TITLE  9: 

sec.  1 et  seq.  --11  IBIA  184,  90  I.D.  243  (1983) 
TITLE  12: 


sec.  342  71  IBLA  203  (Mar.  14,  1983) 

360  71  IBLA  203  (Mar.  14,  1983) 

TITLE  15: 

sec.  637(a)(1)  IBCA-1198-7-78 , 90  I.D.  366  (1983) 

717-717W  12  IBIA  49,  90  I.D.  474  (1983) 

3314  78  IBLA  93  (Dec.  19,  1983) 

3315  78  IBLA  93  (Dec.  19,  1983) 


TITLE  16: 


sec. 


lc(a)  

-73 

IBLA 

74 

IBLA 

21-355  

-70 

IBLA 

273  

-72 

IBLA 

410hh  

-70 

IBLA 

431 

-73 

IBLA 

75 

IBLA 

447  

-74 

IBLA 

460ra-8- 

460m-14  

-73 

IBLA 

74 

IBLA 

460n 

-73 

IBLA 

74 

IBLA 

74 

IBLA 

460n-3  

-74 

IBLA 

74 

IBLA 

460q-460q-9  - 

-74 

IBLA 

460v-460v-8  - 

-77 

IBLA 

460v-4  

-77 

IBLA 

460v-5  

-77 

IBLA 

460aa  et 

seq. 

-77 

IBLA 

466aa  

-77 

IBLA 

470-470m  

-72 

IBLA 

470f 

-72 

IBLA 

478  

-73 

IBLA 

74 

IBLA 

77 

IBLA 

78 

IBLA 

482  

-70 

IBLA 

483  

-75 

IBLA 

520  

-72 

IBLA 

521a 

-71 

IBLA 

524  

-77 

IBLA 

551 

-78 

IBLA 

661 

-70 

IBLA 

73 

IBLA 

668  

-73 

IBLA 

668dd  

-73 

IBLA 

668dd(a)  

-70 

IBLA 

678a 

-70 

IBLA 

818 

-72 

IBLA 

76 

IBLA 

19  (May  9,  1983) 

34  (June  27,  1983) 

264,  90  I.D.  10  (1983) 
88  (Apr.  13,  1983) 

171  (Jan.  20,  1983) 

16  (May  5,  1983) 

16,  90  I.D.  352  (1983) 
56,  90  I.D.  262  (1983) 

19  (May  9,  1983) 

34  (June  27,  1983) 

301  (June  7,  1983) 

92  (June  30,  1983) 

267  (July  25,  1983) 

92  (June  30,  1983) 

267  (July  25,  1983) 

271  (July  25,  1983) 

137  (Nov.  15,  1983) 

137  (Nov.  15,  1983) 

137  (Nov.  15,  1983) 

205  (Nov.  18,  1983) 

205  (Nov.  22,  1983) 

261,  90  I.D.  189  (1983) 
261,  90  I.D.  189  (1983) 
19  (May  9,  1983) 

34  (June  27,  1983) 

270  (Nov.  30,  1983) 

3 (Dec.  12,  1983) 

264,  90  I.D.  10  (1983) 
396  (Sept.  2,  1983) 

110  (Apr.  14,  1983) 

268  (Mar.  22,  1983) 

395  (Dec.  9,  1983) 

3 (Dec.  12,  1983) 

240  (Jan.  25,  1983) 

353  (June  14,  1983) 

39  (May  11,  1983) 

353  (June  14,  1983) 

240  (Jan.  25,  1983) 

264,  90  I.D.  10  (1983) 
48  (Apr.  12,  1983) 

340  (Oct.  20,  1983) 


CXXIV 


United  States  Codes 


TITLE  16:  Continued 

sec.  818:  Cont'd  77  IBLA  51  (Nov.  7,  1983) 

77  IBLA  380  (Dec.  7,  1983) 

1131 71  IBLA  112  (Feb.  28,  1983) 

72  IBLA  100  (Apr.  14,  1983) 

72  IBLA  125  (Apr.  18,  1983) 

74  IBLA  106  (June  30,  1983) 

75  IBLA  163  (Aug.  18,  1983) 

75  IBLA  256  (Aug.  26,  1983) 

76  IBLA  23  (Sept.  8,  1983) 

76  IBLA  116  (Sept.  21,  1983) 

77  IBLA  330  (Dec.  5,  1983) 

78  IBLA  133  (Dec.  29,  1983) 

1131  et  seq.  —72  IBLA  62  (Apr.  12,  1983) 

1131(c) 71  IBLA  4 (Feb.  10,  1983) 

71  IBLA  67  (Feb.  22,  1983) 

71  IBLA  100  (Feb.  24,  1983) 

71  IBLA  112  (Feb.  28,  1983) 

71  IBLA  165  (Mar.  10,  1983) 

75  IBLA  140  (Aug.  17,  1983) 

75  IBLA  163  (Aug.  18,  1983) 

75  IBLA  220  (Aug.  23,  1983) 

75  IBLA  256  (Aug.  26,  1983) 

76  IBLA  31  (Sept.  8,  1983) 

76  IBLA  116  (Sept.  21,  1983) 

77  IBLA  330  (Dec.  5,  1983) 

78  IBLA  133  (Dec.  29,  1983) 

1132  71  IBLA  402  (Mar.  31,  1983) 

75  IBLA  220  (Aug.  23,  1983) 

77  IBLA  330  (Dec.  5,  1983) 

1133  71  IBLA  402  (Mar.  31,  1983) 

1133(d)(3)  73  IBLA  19  (May  9,  1983) 

74  IBLA  34  (June  27,  1983) 

76  IBLA  4 (Sept.  6,  1983) 

1271-1287  71  IBLA  183  (Mar.  10,  1983) 

1274  72  IBLA  75  (Apr.  12,  1983) 

1274(a)(24)  71  IBLA  183  (Mar.  10,  1983) 

71  IBLA  380  (Mar.  29,  1983) 
1274(a)(24)(D)-71  IBLA  183  (Mar.  10,  1983) 

1276(a) (23)  71  IBLA  183  (Mar.  10,  1983) 

1278(b)  71  IBLA  183  (Mar.  10,  1983) 

1280(a)  71  IBLA  183  (Mar.  10,  1983) 

75  IBLA  171  (Aug.  19,  1983) 

1280(b)  71  IBLA  183  (Mar.  10,  1983) 

1531  -70  IBLA  214  (Jan.  24,  1983) 

1536  71  IBLA  72  (Feb.  22,  1983) 

73  IBLA  39  (May  11,  1983) 

72  IBLA  261,  90  I.D.  189  (1983) 

1536(a)(2)  73  IBLA  39  (May  11,  1983) 

1536(a)(3)  73  IBLA  39  (May  11,  1983) 

1901  74  IBLA  56,  90  I.D.  262  (1983) 

1907  74  IBLA  56,  90  I.D.  262  (1983) 

3101 72  IBLA  13  (Apr.  4,  1983) 

3148  77  IBLA  181  (Nov.  18,  1983) 

3148(c)  77  IBLA  181  (Nov.  18,  1983) 

3148(e)  77  IBLA  181  (Nov.  18,  1983) 

3215(a)  70  IBLA  171  (Jan.  20,  1983) 

77  IBLA  20  (Oct.  31,  1983) 

3215(a)(1)  70  IBLA  171  (Jan.  20,  1983) 

TITLE  18: 


sec.  43 5 OHA  141  (Aug.  10,  1983) 

1001 IBCA-1 536-3-82,  90  I.D.  297  (1983) 

73  IBLA  111  (May  23,  1983) 

73  IBLA  220  (May  27,  1983) 

73  IBLA  372  (June  15,  1983) 

1151 11  IBLA  237  (July  6,  1983) 

1162 11  IBIA  237  (July  6,  1983) 

1856  77  IBLA  245  (Nov.  30,  1983) 


TITLE  20: 

sec.  631-647  12  IBIA  80,  90  I.D.  521  (1983) 


TITLE  25: 


sec.  2 11  IBIA  184,  90  I.D.  243  (1983) 

312 12  IBIA  49,  90  I.D.  474  (1983) 

312-318  12  IBIA  49,  90  I.D.  474  (1983) 

321 12  IBIA  49,  90  I.D.  474  (1983) 

323  12  IBIA  49,  90  I.D.  474  (1983) 

323-328  12  IBLA  49,  90  I.D.  474  (1983) 

324  —12  IBIA  49,  90  I.D.  474  (1983) 

332  70  IBLA  126  (Jan.  13,  1983) 

70  IBLA  196  (Jan.  21,  1983) 

74  IBLA  20  (June  24,  1983) 

334  70  IBLA  126  (Jan.  13,  1983) 


70  IBLA  165  (Jan.  19,  1983) 

70  IBLA  196  (Jan.  21,  1983) 

71  IBLA  1 (Feb.  9,  1983) 

74  IBLA  20  (June  24,  1983) 

75  IBLA  192  (Aug.  22,  1983) 

76  IBLA  17  (Sept.  6,  1983) 
76  IBLA  192  (Oct.  6,  1983) 
76  IBLA  205  (Oct.  11,  1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  51  (Nov.  7,  1983) 

336  70  IBLA  165  (Jan.  19,  1983) 

71  IBLA  1 (Feb.  9,  1983) 

75  IBLA  192  (Aug.  22,  1983) 

76  IBLA  17  (Sept.  6,  1983) 

337  77  IBLA  51  (Nov.  7,  1983) 


348  11  IBIA  77  (Mar.  15,  1983) 

12  IBIA  44  (Oct.  28,  1983) 

371 11  IBIA  77  (Mar.  15,  1983) 

11  IBIA  267  (Aug.  8,  1983) 

372-373  —11  IBIA  179  (May  10,  1983) 

372a 11  IBIA  179  (May  10,  1983) 

11  IBIA  237  (July  6,  1983) 

373 11  IBIA  77  (Mar.  15,  1983) 

380  11  IBIA  203  (May  27,  1983) 

396a-396f  11  IBIA  54,  90  I.D.  61  (1983) 

396d 11  IBIA  54,  90  I.D.  61  (1983) 

399 .72  IBLA  337  (Apr.  29,  1983) 

407  11  IBIA  85,  90  I.D.  88  (1983) 

409a 11  IBIA  124  (Mar.  22,  1983) 

415 11  IBIA  184,  90  I.D.  243  (1983) 

70  IBLA  126  (Jan.  13,  1983) 

70  IBLA  196  (Jan.  21,  1983) 

74  IBLA  20  (June  24,  1983) 

450  77  xblA  228  (Nov.  28,  1983) 

450-450n  11  IBIA  285,  90  I.D.  389  (1983) 

461-479  12  IBIA  49,  90  I.D.  474  (1983) 

464  11  IBIA  179  (May  10,  1983) 

465  11  IBIA  124  (Mar.  22,  1983) 

476  77  IBLA  228  (Nov.  28,  1983) 

564- 564x  11  IBIA  267  (Aug.  8,  1983) 

564h 11  IBIA  267  (Aug.  8,  1983) 

565- 565g  11  IBIA  267  (Aug.  8,  1983) 

565a 11  IBIA  267  (Aug.  8,  1983) 

565a(b)  11  IBIA  267  (Aug.  8,  1983) 

607  12  IBIA  39  (Oct.  18,  1983) 

1321 11  IBIA  237  (July  6,  1983) 

1901  et  seq.  —11  IBIA  39  (Jan.  7,  1983) 

1901-1952  11  IBIA  142  (Apr.  1,  1983) 

11  IBIA  146  (Apr.  4,  1983) 
1931-1934  11  IBIA  214,  90  I.D.  283  (1983) 


11  IBIA  226  (July  5,  1983) 

11  IBIA  276,  90  I.D.  376  (1983) 

11  IBIA  308  (Sept.  19,  1983) 

12  IBIA  67,  90  I.D.  515  (1983) 

1932  11  IBIA  226  (July  5,  1983) 

11  IBIA  276,  90  I.D.  376  (1983) 

12  IBIA  67,  90  I.D.  515  (1983) 

2005(c)  12  IBIA  80,  90  I.D.  521  (1983) 

TITLE  26: 

sec.  4121 72  IBLA  337  (Apr.  29,  1983) 


United  States  Codes 


cxxv 


TITLE  28:  30  STAT:  Continued 


sec.  378  11  IBIA  37  (Jan.  4,  1983) 

1360  11  IBIA  237  (July  6,  1983) 

2412  IBCA-1 3 36-2-82  (June  27,  1983) 

IBCA-1 536-3-82,  90  I.D.  297  (1983) 

2413  1BCA-1600-7-82  (Mar.  31,  1983) 

TITLE  30: 

sec.  11 —75  IBLA  388  (Sept.  2,  1983) 

21-54  70  IBLA  1 (Jan.  6,  1983) 

22  70  IBLA  244  (Jan.  25,  1983)' 


70  IBLA  264,  90  I.D.  10  (1983) 

71  IBLA  334  (Mar.  28,  1983) 

72  IBLA  75  (Apr.  12,  1983) 

73  IBLA  19  (May  9,  1983) 

74  IBLA  34  (June  27,  1983) 

74  IBLA  37  (June  27,  1983) 

74  IBLA  117  (June  30,  1983) 

75  IBLA  16,  90  I.D.  352  (1983) 

75  IBLA  358  (Aug.  31,  1983) 

76  IBLA  111  (Sept.  21,  1983) 

76  IBLA  192  (Oct.  6,  1983) 

76  IBLA  212  (Oct.  17,  1983) 

76  IBLA  301,  90  I.D.  464  (1983) 

77  IBLA  261  (Nov.  30,  1983) 

22  et  seq.  —70  IBLA  328  (Feb.  1,  1983) 

71  IBLA  268  (Mar.  22,  1983) 

72  IBLA  254  (Apr.  27,  1983) 

77  IBLA  205  (Nov.  22,  1983) 

23  70  IBLA  228  (Jan.  24,  1983) 

71  IBLA  268  (Mar.  22,  1983) 

72  IBLA  88  (Apr.  13,  1983) 

75  IBLA  179  (Aug.  22,  1983) 

75  IBLA  358  (Aug.  31,  1983) 

77  IBLA  205  (Nov.  22,  1983) 

24  75  IBLA  16,  90  I.D.  352  (1983) 

78  IBLA  112  (Dec.  22,  1983) 


27  76  IBLA  349  (Oct.  24,  1983) 

28  70  IBLA  231  (Jan.  25,  1983) 


71  IBLA  195  (Mar.  14,  1983) 

71  IBLA  402  (Mar.  31,  1983) 

72  IBLA  235  (Apr.  26,  1983) 

72  IBLA  324  (Apr.  28,  1983) 

73  IBLA  1 (May  5,  1983) 

73  IBLA  52  (May  12,  1983) 

73  IBLA  78  (May  17,  1983) 

73  IBLA  117  (May  23,  1983) 

74  IBLA  117  (June  30,  1983) 

75  IBLA  62  (Aug.  5,  1983) 

75  IBLA  100  (Aug.  11,  1983) 

75  IBLA  332  (Aug.  30,  1983) 

75  IBLA  346  (Aug.  31,  1983) 

76  IBLA  90  (Sept.  21,  1983) 

76  IBLA  93  (Sept.  21,  1983) 

76  IBLA  96  (Sept.  21,  1983) 

76  IBLA  212  (Oct.  17,  1983) 

76  IBLA  215  (Oct.  17,  1983) 

28-1  70  IBLA  42  (Jan.  10,  1983) 

72  IBLA  232  (Apr.  26,  1983) 

73  IBLA  374  (June  15,  1983) 

73  IBLA  383  (June  15,  1983) 

28b 71  IBLA  402  (Mar.  31,  1983) 

28b-c 73  IBLA  323  (June  7,  1983) 

28c 73  IBLA  323  (June  7,  1983) 

29 71  IBLA  169  (Mar.  10,  1983) 

74  IBLA  117  (June  30,  1983) 

75  IBLA  16,  90  I.D.  352  (1983) 
75  IBLA  89  (Aug.  11,  1983) 

35  72  IBLA  235  (Apr.  26,  1983) 

77  IBLA  366  (Dec.  7,  1983) 

36  72  IBLA  235  (Apr.  26,  1983) 

75  IBLA  168  (Aug.  19,  1983) 

75  IBLA  388  (Sept.  2,  1983) 

77  IBLA  366  (Dec.  7,  1983) 


sec.  38 71  IBLA  178  (Mar.  10,  1983) 

72  IBLA  235  (Apr.  26,  1983) 

77  IBLA  174  (Nov.  17,  1983) 

42  76  IBLA  59  (Sept.  21,  1983) 

161 71  IBLA  178  (Mar.  10,  1983) 

78  IBLA  155  (Dec.  29,  1983) 

181 71  IBLA  19  (Feb.  15,  1983) 


71  IBLA  96  (Feb.  24,  1983) 

71  IBLA  360  (Mar.  28,  1983) 
71  IBLA  374  (Mar.  29,  1983) 
73  IBLA  203  (May  27,  1983) 

73  IBLA  295  (June  7,  1983) 

74  IBLA  96  (June  30,  1983) 

74  IBLA  242  (July  19,  1983) 

75  IBLA  171  (Aug.  19,  1983) 

75  IBLA  328  (Aug.  30,  1983) 

76  IBLA  208  (Oct.  11,  1983) 
76  IBLA  327  (Oct.  19,  1983) 

76  IBLA  395  (Oct.  27,  1983) 

77  IBLA  144  (Nov.  15,  1983) 

181-237  72  IBLA  387  (May  5,  1983) 

181-263  76  IBLA  340  (Oct.  20,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

181-287  70  IBLA  1 (Jan.  6,  1983) 

71  IBLA  32  (Mar.  22,  1983) 

76  IBLA  103  (Sept.  21,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

78  IBLA  115  (Dec.  22,  1983) 
181  et  seq.  —76  IBLA  37  (Sept.  14,  1983) 


77  IBLA  137  (Nov.  15,  1983) 

182  73  IBLA  295  (June  7,  1983) 

184  73  IBLA  295  (June  7,  1983) 

74  IBLA  345  (July  28,  1983) 

78  IBLA  162  (Dec.  30,  1983) 

184(d)  70  IBLA  154  (Jan.  18,  1983) 

70  IBLA  183,  90  I.D.  3 (1983) 
77  IBLA  35  (Oct.  31,  1983) 


184(h) 70  IBLA  373  (Feb.  4,  1983) 

74  IBLA  18  (June  24,  1983) 
74  IBLA  345  (July  28,  1983) 

184(h)(1)  71  IBLA  72  (Feb.  22,  1983) 

184(h)(2)  71  IBLA  23  (Feb.  15,  1983) 


71  IBLA  32  (Mar.  22,  1983) 

77  IBLA  35  (Oct.  31,  1983) 

78  IBLA  162  (Dec.  30,  1983) 

184( j ) 74  IBLA  180  (July  18,  1983) 

185  77  IBLA  46  (Nov.  1,  1983) 

78  IBLA  128  (Dec.  29,  1983) 
M-36900  (Supp.  I),  90  I.D.  345 
(1983) 

185(d)  78  IBLA  128  (Dec.  29,  1983) 

185(g)  78  IBLA  128  (Dec.  29,  1983) 

185(1.) 77  IBLA  46  (Nov.  1,  1983) 

187  70  IBLA  313  (Jan.  28,  1983) 


70  IBLA  386  (Feb.  9,  1983) 

71  IBLA  53  (Feb.  22,  1983) 


71  IBLA  312  (Mar.  22,  1983) 
73  IBLA  328  (June  8,  1983) 
187a 70  IBLA  313  (Jan.  28,  1983) 

71  IBLA  53  (Feb.  22,  1983) 

72  IBLA  34  (Apr.  6,  1983) 

73  IBLA  162  (May  24,  1983) 
75  IBLA  195  (Aug.  22,  1983) 

188  70  IBLA  128  (Jan.  14,  1983) 


71  IBLA  42  (Feb.  17,  1983) 
71  IBLA  53  (Feb.  22,  1983) 
71  IBLA  105  (Feb.  25,  1983) 
71  IBLA  216  (Mar.  16,  1983) 
71  IBLA  224  (Mar.  17,  1983) 
71  IBLA  331  (Mar.  24,  1983) 
71  IBLA  336  (Mar.  28,  1983) 
71  IBLA  339  (Mar.  28,  1983) 

71  IBLA  390  (Mar.  29,  1983) 

72  IBLA  5 (Apr.  4,  1983) 
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72  IBLA  39  (Apr.  6,  1983) 

72  IBLA  83  (Apr.  13,  1983) 

72  IBLA  120  (Apr.  14,  1983) 
72  IBLA  211  (Apr.  21,  1983) 
72  IBLA  333  (Apr.  29,  1983) 
72  IBLA  367  (May  3,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 

73  IBLA  111  (May  23,  1983) 

75  IBLA  195  (Aug.  22,  1983) 

76  IBLA  1 (Sept.  6,  1983) 

76  IBLA  322  (Oct.  19,  1983) 

76  IBLA  376  (Oct.  25,  1983) 

77  IBLA  32  (Oct.  31,  1983) 

77  IBLA  63  (Nov.  7,  1983) 

77  IBLA  214  (Nov.  22,  1983) 

188(a) 71  IBLA  72  (Feb.  22,  1983) 

188(b) 70  IBLA  97  (Jan.  11,  1983) 

70  IBLA  313  (Jan.  28,  1983) 

71  IBLA  72  (Feb.  22,  1983) 

71  IBLA  224  (Mar.  17,  1983) 
71  IBLA  336  (Mar.  28,  1983) 
71  IBLA  339  (Mar.  28,  1983) 

71  IBLA  390  (Mar.  29,  1983) 

72  IBLA  5 (Apr.  4,  1983) 

72  IBLA  18  (Apr.  4,  1983) 

72  IBLA  34  (Apr.  6,  1983) 

72  IBLA  39  (Apr.  6,  1983) 

72  IBLA  83  (Apr.  13,  1983) 

72  IBLA  211  (Apr.  21,  1983) 
72  IBLA  333  (Apr.  29,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 

73  IBLA  111  (May  23,  1983) 

75  IBLA  195  (Aug.  22,  1983) 

76  IBLA  1 (Sept.  6,  1983) 

76  IBLA  177  (Sept.  30,  1983) 
76  IBLA  322  (Oct.  19,  1983) 

76  IBLA  376  (Oct.  25,  1983) 

77  IBLA  63  (Nov.  7,  1983) 

77  IBLA  214  (Nov.  22,  1983) 

188(c) 70  IBLA  97  (Jan.  11,  1983) 

70  IBLA  313  (Jan.  28,  1983) 

71  IBLA  105  (Feb.  25,  1983) 
71  IBLA  216  (Mar.  16,  1983) 
71  IBLA  224  (Mar.  17,  1983) 
71  IBLA  299  (Mar.  22,  1983) 
71  IBLA  331  (Mar.  24,  1983) 
71  IBLA  336  (Mar.  28,  1983) 
71  IBLA  339  (Mar.  28,  1983) 

71  IBLA  390  (Mar.  29,  1983) 

72  IBLA  5 (Apr.  4,  1983) 

72  IBLA  18  (Apr.  4,  1983) 

72  IBLA  34  (Apr.  6,  1983) 

72  IBLA  39  (Apr.  6,  1983) 

72  IBLA  83  (Apr.  13,  1983) 

72  IBLA  120  (Apr.  14,  1983) 
72  IBLA  211  (Apr.  21,  1983) 
72  IBLA  333  (Apr.  29,  1983) 
72  IBLA  367  (May  3,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 

73  IBLA  101  (May  23,  1983) 
73  IBLA  111  (May  23,  1983) 
75  IBLA  195  (Aug.  22,  1983) 


76  IBLA  1 (Sept.  6,  1983) 

76  IBLA  177  (Sept.  30,  1983) 

76  IBLA  376  (Oct.  25,  1983) 

77  IBLA  63  (Nov.  7,  1983) 

77  IBLA  214  (Nov.  22,  1983) 

188(d) 72  IBLA  39  (Apr.  6,  1983) 

189 71  IBLA  42  (Feb.  17,  1983) 

78  IBLA  93  (Dec.  19,  1983) 
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71  IBLA  96  (Feb.  24,  1983) 

72  IBLA  110  (Apr.  14,  1983) 

76  IBLA  124  (Sept.  26,  1983) 

201-209  70  IBLA  386  (Feb.  9,  1983) 


73  IBLA  328  (June  8,  1983) 

76  IBLA  312  (Oct.  19,  1983) 

201(b) 72  IBLA  110  (Apr.  14,  1983) 

76  IBLA  103  (Sept.  21,  1983) 

201(b)(1)  72  IBLA  110  (Apr.  14,  1983) 

207  70  IBLA  386  (Feb.  9,  1983) 


71  IBLA  13  (Feb.  10,  1983) 

71  IBLA  92  (Feb.  24,  1983) 

71  IBLA  129  (Mar.  7,  1983) 

73  IBLA  328  (June  8,  1983) 

74  IBLA  389  (July  29,  1983) 

76  IBLA  124  (Sept.  26,  1983) 

76  IBLA  312  (Oct.  19,  1983) 

76  IBLA  387,  90  I.D.  470  (1983) 
207(a) 70  IBLA  386  (Feb.  9,  1983) 

73  IBLA  328  (June  8,  1983) 

74  IBLA  389  (July  29,  1983) 

76  IBLA  312  (Oct.  19,  1983) 

76  IBLA  387,  90  I.D.  470  (1983) 


207(b)  74  IBLA  389  (July  29,  1983) 

207(c)  76  IBLA  312  (Oct.  19,  1983) 

209  70  IBLA  13  (Jan.  28,  1983) 


70  IBLA  386  (Feb.  9,  1983) 

73  IBLA  295  (June  7,  1983) 

74  IBLA  389  (July  29,  1983) 
76  IBLA  124  (Sept.  26,  1983) 
76  IBLA  312  (Oct.  19,  1983) 


211 74  IBLA  323  (July  28,  1983) 

211(a)  75  IBLA  128  (Aug.  15,  1983) 

211(b)  75  IBLA  128  (Aug.  15,  1983) 

75  IBLA  232  (Aug.  23,  1983) 
226  70  IBLA  18  (Jan.  6,  1983) 


70  IBLA  52  (Jan.  10,  1983) 

70  IBLA  254  (Jan.  25,  1983) 

70  IBLA  259  (Jan.  26,  1983) 

70  IBLA  319  (Jan.  31,  1983) 

71  IBLA  19  (Feb.  15,  1983) 

71  IBLA  23  (Feb.  15,  1983) 

71  IBLA  224  (Mar.  17,  1983) 

72  IBLA  34  (Apr.  6,  1983) 

73  IBLA  73  (May  17,  1983) 

73  IBLA  86  (May  18,  1983) 

73  IBLA  268  (June  7,  1983) 

73  IBLA  295  (June  7,  1983) 

73  IBLA  308  (June  7,  1983) 

73  IBLA  353  (June  14,  1983) 

74  IBLA  159  (July  12,  1983) 

75  IBLA  4 (Aug.  2,  1983) 

75  IBLA  171  (Aug.  19,  1983) 

75  IBLA  186  (Aug.  22,  1983) 

75  IBLA  195  (Aug.  22,  1983) 

75  IBLA  209  (Aug.  22,  1983) 

76  IBLA  1 (Sept.  6,  1983) 

76  IBLA  146  (Sept.  26,  1983) 

76  IBLA  151,  90  I.D.  432  (1983) 

76  IBLA  262  (Oct.  17,  1983) 

77  IBLA  35  (Oct.  31,  1983) 

77  IBLA  63  (Nov.  7,  1983) 

77  IBLA  147  (Nov.  15,  1983) 

77  IBLA  164  (Nov.  17,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

78  IBLA  78  (Dec.  16,  1983) 

78  IBLA  139  (Dec.  29,  1983) 

78  IBLA  172  (Dec.  30,  1983) 

226(a) 70  IBLA  324  (Jan.  31  , 1983) 

71  IBLA  116  (Mar.  2,  1983) 

71  IBLA  328  (Mar.  23,  1983) 

71  IBLA  360  (Mar.  28,  1983) 

71  IBLA  374  (Mar.  29,  1983) 

73  IBLA  203  (May  27,  1983) 

76  IBLA  395  (Oct.  27,  1983) 
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76  IBLA 

77  IBLA 
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77  IBLA 
77  IBLA 

77  IBLA 

78  IBLA 


155  (Jan.  13,  1983) 
294  (Jan.  27,  1983) 
324  (Jan.  31,  1983) 
377  (Feb.  8,  1983) 

39  (Feb.  16,  1983) 

122  (Mar.  7,  1983) 

134  (Mar.  9,  1983) 

149  (Mar.  9,  1983) 

241  (Mar.  21,  1983) 
250  (Mar.  21,  1983) 
253  (Mar.  21,  1983) 
302  (Mar.  22,  1983) 

328  (Mar.  23,  1983) 

242  (Apr.  27,  1983) 

329  (Apr.  29,  1983) 
390  (May  5,  1983) 

22  (May  9,  1983) 

176  (May  26,  1983) 

203  (May  27,  1983) 

253  (June  2,  1983) 

258  (June  7,  1983) 

340  (June  10,  1983) 
377  (June  15,  1983) 
180  (July  18,  1983) 
256  (July  22,  1983) 

11  (Aug.  2,  1983) 

121  (Aug.  15,  1983) 
133  (Aug.  15,  1983) 
216  (Aug.  23,  1983) 
247  (Aug.  24,  1983) 
349  (Aug.  31,  1983) 
195  (Oct.  6,  1983) 

24  (Dec.  12,  1983) 

357  (Jan.  3,  1983) 

371  (Jan.  3,  1983) 

21  (Jan.  6,  1983) 

25  (Jan.  6,  1983) 

183,  90  I.D.  3 (1983) 
361  (Feb.  3,  1983) 

373  (Feb.  4,  1983) 

23  (Feb.  15,  1983) 

29  (Feb.  16,  1983) 

42  (Feb.  17,  1983) 

349  (Mar.  28,  1983) 

374  (Mar.  29,  1983) 

45  (Apr.  7,  1983) 

36  (May  9,  1983) 

120  (May  23,  1983) 

234  (May  31,  1983) 

241  (June  1,  1983) 

244  (June  2,  1983) 

291  (June  7,  1983) 

350  (June  14,  1983) 

31  (June  24,  1983) 

185  (July  18,  1983) 
192  (July  18,  1983) 
260  (July  22,  1983) 
345  (July  28,  1983) 
357  (July  28,  1983) 
383  (July  29,  1983) 
113  (Aug.  12,  1983) 
133  (Aug.  15,  1983) 

186  (Oct.  3,  1983) 

200  (Oct.  6,  1983) 

262  (Oct.  17,  1983) 
287  (Oct.  18,  1983) 
344  (Oct.  24,  1983) 

12  (Oct.  31,  1983) 

15  (Oct.  31,  1983) 

150  (Nov.  15,  1983) 
199  (Nov.  18,  1983) 
232  (Nov.  29,  1983) 

24  (Dec.  12,  1983) 
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262  
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283  
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352  
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601 
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—70  IBLA  313  (Jan.  28,  1983) 

72  IBLA  39  (Apr.  6,  1983) 

74  IBLA  228  (July  19,  1983) 

76  IBLA  380  (Oct.  25,  1983) 

77  IBLA  32  (Oct.  31,  1983) 

77  IBLA  164  (Nov.  17,  1983) 

— 70  IBLA  313  (Jan. 

70  IBLA  354  (Feb. 

71  IBLA  220  (Mar. 

71  IBLA  237  (Mar.  18,  1983) 

74  IBLA  180  (July  18,  1983) 

74  IBLA  292  (July  27,  1983) 

71  IBLA  220  (Mar.  17,  1983) 

71  IBLA  224  (Mar.  17,  1983) 

77  IBLA  32  (Oct.  31,  1983) 

78  IBLA  102  (Dec.  20,  1983) 
A-26604 , 90  I.D.  223  (1983) 

72  IBLA  39  (Apr.  6,  1983) 

—73  IBLA  295  (June  7,  1983) 

78  IBLA  68  (Dec.  16,  1983) 

- A-26604,  90  I.D.  223  (1983) 

73  IBLA  210  (May  27,  1983) 

76  IBLA  111  (Sept.  21,  1983) 

— 76  IBLA  111  (Sept.  21,  1983) 
—73  IBLA  210  (May  27,  1983) 

76  IBLA  68  (Sept.  21,  1983) 

76  IBLA  111  (Sept.  21,  1983) 
— 71  IBLA  9 (Feb.  10,  1983) 

— 71  IBLA  9 (Feb.  10,  1983) 
—73  IBLA  61  (May  12,  1983) 

73  IBLA  295  (June  7,  1983) 

74  IBLA  242  (July  19,  1983) 

74  IBLA  256  (July  22,  1983) 

-70  IBLA  1 (Jan.  6,  1983) 

70  IBLA  154  (Jan.  18,  1983) 

70  IBLA  183,  90  I.D.  3 (1983) 

71  IBLA  187  (Mar.  10,  1983) 

71  IBLA  315  (Mar.  22,  1983) 

72  IBLA  248  (Apr.  27,  1983) 

72  IBLA  355  (Apr.  29,  1983) 

73  IBLA  73  (May  17,  1983) 

73  IBLA  250  (June  2,  1983) 

74  IBLA  12  (June  24,  1983) 

74  IBLA  242  (July  19,  1983) 

75  IBLA  290  (Aug.  26,  1983) 

77  IBLA  137  (Nov.  15,  1983) 

77  IBLA  144  (Nov.  15,  1983) 

-70  IBLA  150  (Jan.  18,  1983) 

77  IBLA  137  (Nov.  15,  1983) 
-71  IBLA  19  (Feb.  15,  1983) 

71  IBLA  187  (Mar.  10,  1983) 

72  IBLA  248  (Apr.  27,  1983) 

72  IBLA  355  (Apr.  29,  1983) 

73  IBLA  73  (May  17,  1983) 

73  IBLA  250  (June  2,  1983) 

73  IBLA  295  (June  7,  1983) 

73  IBLA  353  (June  14,  1983) 

74  IBLA  12  (June  24,  1983) 

74  IBLA  242  (July  19,  1983) 

75  IBLA  133  (Aug.  15,  1983) 

75  IBLA  183  (Aug.  22,  1983) 

75  IBLA  234  (Aug.  23,  1983) 

75  IBLA  290  (Aug.  26,  1983) 

76  IBLA  327  (Oct.  19,  1983) 

77  IBLA  126  (Nov.  15,  1983) 

77  IBLA  144  (Nov.  15,  1983) 

77  IBLA  376  (Dec.  7,  1983) 

-74  IBLA  256  (July  22,  1983) 
-74  IBLA  15  (June  24,  1983) 

- A-26604,  90  I.D.  223  (1983) 
-73  IBLA  128  (May  23,  1983) 

73  IBLA  165  (May  24,  1983) 

-73  IBLA  165  (May  24,  1983) 
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612  71  IBLA  268  (Mar.  22,  1983) 

78  IBLA  46,  90  I.D.  550  (1983) 
612(b)  75  IBLA  153,  90  I.D.  382  (1983) 

613  74  IBLA  56,  90  I.D.  262  (1983) 

76  IBLA  143  (Sept.  26,  1983) 

78  IBLA  46,  90  I.D.  550  (1983) 
78  IBLA  112  (Dec.  22,  1983) 

615 78  IBLA  46,  90  I.D.  550  (1983) 

621  72  IBLA  48  (Apr.  12,  1983) 

75  IBLA  168  (Aug.  19,  1983) 

78  IBLA  81  (Dec.  16,  1983) 

621-625  74  IBLA  205  (July  18,  1983) 

78  IBLA  81  (Dec.  16,  1983) 

621(a) —75  IBLA  168  (Aug.  19,  1983) 

77  IBLA  380  (Dec.  7,  1983) 

621(b)  74  IBLA  205  (July  18,  1983) 

78  IBLA  81  (Dec.  16,  1983) 

623  78  IBLA  81  (Dec.  16,  1983) 

701  77  IBLA  266  (Nov.  30,  1983) 

702  77  IBLA  266  (Nov.  30,  1983) 

801 71  IBLA  96  (Feb.  24,  1983) 

818 75  IBLA  168  (Aug.  19,  1983) 

1001  70  IBLA  1 (Jan.  6,  1983) 

78  IBLA  128  (Dec.  29,  1983) 

78  IBLA  139  (Dec.  29,  1983) 

1001- 1025  70  IBLA  65  (Jan.  10,  1983) 

1002  71  IBLA  371  (Mar.  28,  1983) 

1002- 1003  70  IBLA  5 (Jan.  6,  1983) 

1003  70  IBLA  1 (Jan.  6,  1983) 

70  IBLA  221  (Jan.  24,  1983) 

1014(b)  75  IBLA  125  (Aug.  15,  1983) 

1015 70  IBLA  221  (Jan.  24,  1983) 

1201  78  IBLA  27  (Dec.  13,  1983) 

1201-1328  73  IBLA  328  (June  8,  1983) 

74  IBLA  48  (June  28,  1983) 

74  IBLA  100  (June  30,  1983) 

74  IBLA  170  (July  13,  1983) 

76  IBLA  73,  90  I.D.  421  (1983) 

5 IBSMA  1,  90  I.D.  1 (1983) 

5 IBSMA  6,  90  I.D.  49  (1983) 

5 IBSMA  32,  90  ID.  174  (1933) 

5 IBSMA  44,  90  I.D.  181  (1983) 

1201(c)  5 IBSMA  32,  90  I.D.  174  (1983) 

1202(a)  5 IBSMA  32,  90  I.D.  174  (1983) 

1232(a)  72  IBLA  337  (Apr.  29,  1983) 

1252(d)  77  IBLA  283,  90  I.D.  496  (1983) 

1253  77  IBLA  283,  90  I.D.  496  (1983) 

1265(b)(3)  76  IBLA  129,  90  I.D.  425  (1983) 

1265(d)(2)  76  IBLA  129,  90  I.D.  425  (1983) 

1265(e)  76  IBLA  129,  90  I.D.  425  (1983) 

1267(c)(2)  77  IBLA  283,  90  I.D.  496  (1983) 

1271  77  IBLA  283,  90  I.D.  496  (1983) 

1271(a)(1)  77  IBLA  283,  90  I.D.  496  (1983) 

1271(a)(5)  5 IBSMA  32,  90  I.D.  174  (1983) 

1272(e)  76  IBLA  73,  90  I.D.  421  (1983) 

5 IBSMA  19,  90  I.D.  54  (1983) 

1272(e)(5)  5 IBSMA  19,  90  I.D.  54  (1983) 

1275(b)  78  IBLA  27  (Dec.  13,  1983) 

1277  74  IBLA  389  (July  29,  1983) 

1278  78  IBLA  27  (Dec.  13,  1983) 

1278(2)  74  IBLA  170  (July  13,  1983) 

5 IBSMA  32,  90  I.D.  174  (1983) 

1291(2)  76  IBLA  129,  90  I.D.  425  (1983) 

1291(28)  76  IBLA  73,  90  I.D.  421  (1983) 

78  IBLA  27  (Dec.  13,  1983) 


TITLE  33: 


sec.  1251  75  IBLA  16,  90  I.D.  352  (1983) 

1251  et  seq.  — M-36915  (Supp.  I),  90  I.D.  255  (1983) 

1311 M-36915  (Supp.  I),  90  I.D.  255  (1983) 

1.344  M-36915  (Supp.  I),  90  I.D.  255  (1983) 

1344(r)  M-36915  (Supp.  I),  90  I.D.  255  (1983) 

1362(14)  72  IBLA  261,  90  I.D.  189  (1983) 


sec.  101 76  IBLA  99  (Sept.  21,  1983) 

TITLE  40: 

sec.  771-792  — 76  IBLA  327  (Oct.  19,  1983) 

771  et  seq.  —76  IBLA  327  (Oct.  19,  1983) 

781  76  IBLA  327  (Oct.  19,  1983) 

TITLE  41: 

sec.  601-613  IBCA-1576-5-82  (Jan.  31,  1983) 

IBCA-1 591-6-82  & 1605-7-82, 

90  I.D.  41  (1983) 

IBCA-1 346-4-80  (May  26,  1983) 

IBCA— 1638-11-82 , 90  I.D.  230  (1983) 
IBCA-1 640-1 2-82,  90  I.D.  228  (1983) 
IBCA-1 303-9-7 9 , 90  I.D.  401  (1983) 
IBCA-1 681-6-8 3 (Oct.  28,  1983) 
IBCA-1 682-6-83,  90  I.D.  441  (1983) 


601  et  seq.  — IBCA-1681-6-83  (Oct.  28,  1983) 

602  IBCA-1640-12-82 , 90  I.D.  228  (1983) 

602(a)  IBCA-1640-12-82,  90  I.D.  228  (1983) 

602(a)(2)  IBCA-1 591-6-82  & 1605-7-82, 

90  I.D.  41  (1983) 

604  IBCA-1 303-9-79 , 90  I.D.  401  (1983) 

605(a)  IBCA-1 591-6-82  & 1605-7-82, 

90  I.D.  41  (1983) 

IBCA-1 6 35-1 1-82  (June  7,  1983) 
IBCA-1536-3-82,  90  ILDL  297  (1983) 

605(b)  IBCA-1640-12-82,  90  I.D.  228  (1983) 

IBCA-1 7 2 5-9-8 3 (Nov.  14,  1983) 
IBCA-1711-8-83 , 90  I.D.  494  (1983) 

605(c)  IBCA-1681-6-83  (Oct.  28,  1983) 

605(c)(1)  IBCA-1511-9-81 , 90  I.D.  491  (1983) 

606  IBCA-1 359-5-80,  90  I.D.  69  (1983) 

IBCA-1646-1-83 , 90  I.D.  226  (1983) 
IBCA-1 61 8-9-82  (Nov.  4,  1983) 

607(d)  IBCA-1640-12-82,  90  I.D.  228  (1983) 

609(d)  IBCA-1672-4-83 , 90  I.D.  379  (1983) 

611 IBCA-1 63 5-11-82  (June  7,  1983) 

IBCA-1681-6-83  (Oct.  28,  1983) 


11  IBIA  285,  90  I.D.  389  (1983) 


TITLE  42: 


1988  

4321  


4321-4361  -- 
4321  et  seq. 


4331 

4332 


4332(2)(c)  - 

4332(C)  

4332(C)(ii) 
4601  


4601-4655  

4601-4666  

4601(6)  

4622  


4622(a)  — 
4622(a)(1) 


4622(a)(2) 
4622(c)  


4623  

4623(a)(1)(B) 


-11  IBIA  285,  90  I.D.  389  (1983) 
-70  IBLA  214  (Jan.  24,  1983) 

73  IBLA  226  (May  31,  1983) 

75  IBLA  380  (Aug.  31,  1983) 

-11  IBIA  249,  90  I.D.  329  (1983) 

- M-36900  (Supp.  I),  90  I.D.  345 

(1983) 

-72  IBLA  261,  90  I.D.  189  (1983) 
-75  IBLA  16,  90  I.D.  352  (1983) 

76  IBLA  83  (Sept.  21,  1983) 

77  IBLA  174  (Nov.  17,  1983) 

-73  IBLA  226  (May  31,  1983) 

-73  IBLA  39  (May  11,  1983) 

-73  IBLA  39  (May  11,  1983) 

- 5 OHA  96  (Feb.  25,  1983) 

5 OHA  143  (Aug.  19,  1983) 

5 OHA  168  (Sept.  15,  1983) 

5 OHA  224  (Nov.  7,  1983) 

5 OHA  96  (Feb.  25,  1983) 

5 OHA  87  (Feb.  9,  1983) 

5 OHA  201  (Oct.  4,  1983) 

5 OHA  148  (Sept.  13,  1983) 

5 OHA  84  (Jan.  20,  1983) 

5 OHA  104  (Mar.  15,  1983) 

5 OHA  205  (Oct.  4,  1983) 

5 OHA  166  (Sept.  14,  1983) 

5 OHA  87  (Feb.  9,  1983) 

5 OHA  93  (Feb.  14,  1983) 

5 OHA  212  (Oct.  21,  1983) 

5 OHA  180  (Sept  28,  1983) 

5 OHA  221  (Nov.  3,  1983) 
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sec.  4628  5 OHA  205  (Oct.  4,  1983) 

4631  5 OHA  205  (Oct.  4,  1983) 

4651(9)  5 OHA  175  (Sept.  15,  1983) 

4652  5 OHA  148  (Sept.  13,  1983) 

5 OHA  166  (Sept.  14,  1983) 

6501-6507  78  IBLA  115  (Dec.  22,  1983) 

6508  78  IBLA  115  (Dec.  22,  1983) 

7254  73  IBLA  73  (May  17,  1983) 


TITLE  43: 


sec.  2 70  IBLA  75  (Jan.  11,  1983) 

21(i ) 75  IBLA  242  (Aug.  24,  1983) 

118(d) 75  IBLA  40  (Aug.  5,  1983) 

141  70  IBLA  228  (Jan.  24,  1983) 

74  IBLA  295  (July  27,  1983) 

142  70  IBLA  228  (Jan.  24,  1983) 

161 75  IBLA  236  (Aug.  24,  1983) 

169  74  IBLA  373,  90  I.D.  338  (1983) 

170  74  IBLA  1 (June  21,  1983) 

185  74  IBLA  373,  90  I.D.  338  (1983) 

218 71  IBLA  109  (Feb.  28,  1983) 

226(c)  71  IBLA  209  (Mar.  15,  1983) 

270  74  IBLA  373,  90  I.D.  338  (1983) 

270-1  72  IBLA  13  (Apr.  4,  1983) 


77  IBLA  130  (Nov.  15,  1983) 
270-1-270-3  —70  IBLA  369  (Feb.  3,  1983) 
71  IBLA  63  (Feb.  22,  1983) 

71  IBLA  394  (Mar.  30,  1983) 

72  IBLA  13  (Apr.  4,  1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  130  (Nov.  15,  1983) 
77  IBLA  321  (Dec.  1,  1983) 
77  IBLA  347  (Dec.  5,  1983) 


274  72  IBLA  197  (Apr.  19,  1983) 

291  76  IBLA  48  (Sept.  19,  1983) 

299  76  IBLA  276  (Oct.  18,  1983) 

78  IBLA  155  (Dec.  29,  1983) 

300  M-36914  (Supp.  II),  90  I.D.  81 

(1983) 

315 70  IBLA  348  (Feb.  3,  1983) 


71  IBLA  46  (Feb.  18,  1983) 

75  IBLA  44  (Aug.  5,  1983) 

75  IBLA  192  (Aug.  22,  1983) 

76  IBLA  17  (Sept.  6,  1983) 

76  IBLA  83  (Sept.  21,  1983) 
76  IBLA  170  (Sept.  30,  1983) 


315-315o-l  75  IBLA  44  (Aug.  5,  1983) 

315  et  seq.  —70  IBLA  348  (Feb.  3,  1983) 
75  IBLA  301  (Aug.  39,  1983) 
315a 71  IBLA  46  (Feb.  18,  1983) 


76  IBLA  170  (Sept.  30,  1983) 

315a-315r  70  IBLA  348  (Feb.  3,  1983) 

71  IBLA  46  (Feb.  18,  1983) 

75  IBLA  40  (Aug.  5,  1983) 

76  IBLA  170  (Sept.  30,  1983) 

315b 75  IBLA  301  (Aug.  29,  1983) 

315f 70  IBLA  126  (Jan.  13,  1983) 


71  IBLA  1 (Feb.  9,  1983) 

73  IBLA  82  (May  18,  1983) 

74  IBLA  20  (June  24,  1983) 

75  IBLA  192  (Aug.  22,  1983) 

76  IBLA  205  (Oct.  11,  1983) 

315m 75  IBLA  301  (Aug.  29,  1983) 

31 5m-l- 

315m-4  75  IBLA  44  (Aug.  5,  1983) 

321  73  IBLA  220  (May  27,  1983) 

75  IBLA  236  (Aug.  24,  1983) 

77  IBLA  325  (Dec.  5,  1983) 

321-339  73  IBLA  165  (May  24,  1983) 

74  IBLA  239  (July  19,  1983) 

322  73  IBLA  165  (May  24,  1983) 

75  IBLA  236  (Aug.  24,  1983) 

325  74  IBLA  239  (July  19,  1983) 

327  75  IBLA  236  (Aug.  24,  1983) 

328  75  IBLA  236  (Aug.  24,  1983) 


387  77  IBLA  137  (Nov.  15,  1983) 

415f 70  IBLA  196  (Jan.  21,  1983) 

460q-5  74  IBLA  271  (July  25,  1983) 

621  77  IBLA  380  (Dec.  7,  1983) 

661  77  IBLA  80  (Nov.  9,  1983) 

682a 72  IBLA  373  (May  4,  1983) 

73  IBLA  156  (May  24,  1983) 

73  IBLA  167  (May  24,  1983) 

74  IBLA  4 (June  21,  1983) 

74  IBLA  285  (July  25,  1983) 

74  IBLA  350  (July  28,  1983) 

76  IBLA  20  (Sept.  6,  1983) 

682a-682e  73  IBLA  27  (May  9,  1983) 

74  IBLA  350  (July  28,  1983) 

687a 70  IBLA  171  (Jan.  20,  1983) 

74  IBLA  295  (July  27,  1983) 
687a-687a-5  —74  IBLA  295  (July  27,  1983) 

687a-l 70  IBLA  171  (Jan.  20,  1983) 

74  IBLA  295  (July  27,  1983) 

77  IBLA  20  (Oct.  31,  1983) 

733  11  IBIA  155,  90  I.D.  165  (1983) 

751  70  IBLA  75  (Jan.  11  , 1983) 

70  IBLA  383  (Feb.  8,  1983) 

752  70  IBLA  75  (Jan.  11  , 1983) 

753  70  IBLA  75  (Jan.  11,  1983) 

772  77  IBLA  106  (Nov.  14,  1983) 

773  70  IBLA  75  (Jan.  11,  1983) 

869  71  IBLA  178  (Mar.  10,  1983) 

73  IBLA  82  (May  18,  1983) 

77  IBLA  174  (Nov.  17,  1983) 

869-869-4  77  IBLA  174  (Nov.  17,  1983) 

869-1  73  IBLA  82  (May  18,  1983) 

76  IBLA  301,  90  I.D.  464  (1983) 

77  IBLA  174  (Nov.  17,  1983) 

872  70  IBLA  46  (Jan.  10,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

932  72  IBLA  125  (Apr.  18,  1983) 

74  IBLA  275  (July  25,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

946  77  IBLA  80  (Nov.  9,  1983) 

956  75  IBLA  153,  90  I.D.  382  (1983) 

77  IBLA  80  (Nov.  9,  1983) 

959  73  IBLA  199  (May  26,  1983) 

77  IBLA  80  (Nov.  9,  1983) 

961  70  IBLA  39  (Jan.  10,  1983) 

71  IBLA  88  (Feb.  24,  1983) 

71  IBLA  352  (Mar.  28,  1983) 

77  IBLA  110  (Nov.  14,  1983) 

1068  —70  IBLA  207  (Jan.  24,  1983) 

71  IBLA  160  (Mar.  10,  1983) 

74  IBLA  111  (June  30,  1983) 

75  IBLA  89  (Aug.  11,  1983) 

75  IBLA  212  (Aug.  23,  1983) 

75  IBLA  354  (Aug.  31,  1983) 

76  IBLA  143  (Sept.  26,  1983) 

77  IBLA  399  (Dec.  9,  1983) 

1068-1068a  74  IBLA  111  (June  30,  1983) 

1068-1068b  IBCA-1 606-7-82  (Oct.  19,  1983) 

1068a 71  IBLA  160  (Mar.  10,  1983) 

75  IBLA  89  (Aug.  11,  1983) 

76  IBLA  143  (Sept.  26,  1983) 

1166  76  IBLA  301,  90  I.D.  464  (1983) 

1171 76  IBLA  192  (Oct.  6,  1983) 

1181a 72  IBLA  261,  90  I.D.  189  (1983) 

75  IBLA  380  (Aug.  31,  1983) 
1181a-1181f  72  IBLA  261,  90  I.D.  189  (1983) 

78  IBLA  46,  90  I.D.  550  (1983) 

1181a-1181j  71  IBLA  67  (Feb.  22,  1983) 

1181f 72  IBLA  261,  90  I.D.  189  (1983) 

1201  70  IBLA  75  (Jan.  11  , 1983) 

1301-1343  78  IBLA  93  (Dec.  19,  1983) 

1313(a)  74  IBLA  295  (July  27,  1983) 

1334(a)  78  IBLA  93  (Dec.  19,  1983) 

1334(a)(1)  78  IBLA  93  (Dec.  19,  1983) 

1344(a)(1)  78  IBLA  93  (Dec.  19,  1983) 

1344(a)(4)  78  IBLA  93  (Dec.  19,  1983) 
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sec.  1374  73  IBLA  308  (June  7,  1983) 

1377(b)  78  IBLA  93  (Dec.  19,  1983) 

1411 76  IBLA  395  (Oct.  27,  1983) 

1411-1418  75  IBLA  168  (Aug.  19,  1983) 

1418 76  IBLA  395  (Oct.  27,  1983) 

1421-1427  73  IBLA  268  (June  7,  1983) 

76  IBLA  208  (Oct.  11,  1983) 

1423  76  IBLA  208  (Oct.  11,  1983) 

1424  73  IBLA  268  (June  7,  1983) 

76  IBLA  208  (Oct.  11,  1983) 

1457  11  IBIA  184,  °0  I.D.  243  (1983) 

1464  72  IBLA  62  (Apr.  12,  1983) 

74  IBLA  52  (June  28,  1983) 

75  IBLA  55  (Aug.  5,  1983) 

1510 73  IBLA  108  (May  23,  1983) 

1601  70  IBLA  302  (Jan.  28,  1983) 

71  IBLA  318  (Mar.  23,  1983) 

72  IBLA  48  (Apr.  12,  1983) 

72  IBLA  218  (Apr.  25,  1983) 

73  IBLA  344  (June  10,  1983) 

75  IBLA  242  (Aug.  24,  1983) 

76  IBLA  103  (Sept.  21,  1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  20  (Oct.  31,  1983) 

1601-1627  75  IBLA  316  (Aug.  30,  1983) 

1601-1628  — 71  IBLA  39  (Feb.  16,  1983) 

72  IBLA  13  (Apr.  4,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

1601  et  seq.  —71  IBLA  394  (Mar.  30,  1983) 

1601(a)  75  IBLA  316  (Aug.  30,  1983) 

1602(c)  75  IBLA  316  (Aug.  30,  1983) 

1602(d)  75  IBLA  316  (Aug.  30,  1983) 

1603(b)  71  IBLA  318  (Mar.  23,  1983) 

1606  75  IBLA  316  (Aug.  30,  1983) 

1610  72  IBLA  387  (May  5,  1983) 

74  IBLA  364  (July  28,  1983) 

77  IBLA  316  (Nov.  30,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

1610(a)  70  IBLA  302  (Jan.  28,  1983) 

1610(a)(1)(A)  -71  IBLA  63  (Feb.  22,  1983) 

76  IBLA  264  (Oct.  18,  1983) 

1610(a)(3)  75  IBLA  309  (Aug.  30,  1983) 

75  IBLA  316  (Aug.  30,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

1610(b)(1)  11  IBIA  155,  90  I.D.  165  (1983) 

1611  72  IBLA  218  (Apr.  25,  1983) 

73  IBLA  344  (June  10,  1983) 

75  IBLA  242  (Aug.  24,  1983) 

77  IBLA  20  (Oct.  31,  1983) 

77  IBLA  374  (Dec.  7,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 
1611(a) 71  IBLA  256  (Mar.  21,  1983) 

75  IBLA  242  (Aug.  24,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

1611(c) 77  IBLA  219  (Nov.  28,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

1612(b) 71  IBLA  318  (Mar.  23,  1983) 

1613 74  IBLA  139,  90  I.D.  289  (1983) 

74  IBLA  281  (July  25,  1983) 

75  IBLA  65  (Aug.  10,  1983) 

76  IBLA  103  (Sept.  21,  1983) 

77  IBLA  219  (Nov.  28,  1983) 

1613(a) 73  IBLA  97  (May  23,  1983) 

74  IBLA  275  (July  25,  1983) 

1613(c)  73  IBLA  344  (June  10,  1983) 

1613(c)(4)  75  IBLA  242  (Aug.  24,  1983) 

1613(g)  74  IBLA  139,  90  I.D.  289  (1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

1613(h)  77  IBLA  383,  90  I.D.  543  (1983) 

1613(h)(1)  77  IBLA  383,  90  I.D.  543  (1983) 

1613(h)(2)  75  IBLA  316  (Aug.  30,  1983) 

1613(h)(3)  74  IBLA  308  (July  27,  1983) 


sec.  1616 72  IBLA  387  (May  5,  1983) 

1616(b) 71  IBLA  256  (Mar.  21,  1983) 

72  IBLA  218  (Apr.  25,  1983) 
74  IBLA  275  (July  25,  1983) 
74  IBLA  308  (July  27,  1983) 
77  IBLA  219  (Nov.  28,  1983) 

1616(b)(1)  74  IBLA  275  (July  25,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

1616(b)(2)  77  IBLA  219  (Nov.  28,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

1616(b)(3)  74  IBLA  275  (July  25,  1983) 

1616(d)(1)  77  IBLA  181  (Nov.  18,  1983) 

1616(d)(2)  72  IBLA  48  (Apr.  12,  1983) 

77  IBLA  181  (Nov.  18,  1983) 
1616(d)(2)(C)  -77  IBLA  181  (Nov.  18,  1983) 
1616(d)(2)(D)  -77  IBLA  181  (Nov.  18,  1983) 


1617 70  IBLA  369  (Feb.  3,  1983) 

71  IBLA  63  (Feb.  22,  1983) 
71  IBLA  394  (Mar.  30,  1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  316  (Nov.  30,  1983) 

1617(a)  71  IBLA  63  (Feb.  22,  1983) 

77  IBLA  347  (Dec.  5,  1983) 

1621  74  IBLA  364  (July  28,  1983) 

75  IBLA  65  (Aug.  10,  1983) 
77  IBLA  219  (Nov.  28,  1983) 


1621(c)  74  IBLA  139,  90  I.D.  289  (1983) 

77  IBLA  270  (Nov.  30,  1983) 

1621(h)  77  IBLA  383,  90  I.D.  543  (1983) 

1621(h)(1)  72  IBLA  387  (May  5,  1983) 

1631(b)  70  IBLA  302  (Jan.  28,  1983) 

71  IBLA  318  (Mar.  23,  1983) 

1634(a)  77  IBLA  347  (Dec.  5,  1983) 

1634(a)(1)  71  IBLA  63  (Feb.  22,  1983) 

77  IBLA  321  (Dec.  1,  1983) 

77  IOBLA  321  (Dec.  1,  1983) 

1634(a)(4)  71  IBLA  63  (Feb.  22,  1983) 

77  IBLA  321  (Dec.  1,  1983) 

77  IBLA  347  (Dec.  5,  1983) 
1634(a)(5)(B)  -70  IBLA  369  (Feb.  3,  1983) 

1634(c)  77  IBLA  347  (Dec.  5,  1983) 

1635(c)  76  IBLA  264  (Oct.  18,  1983) 

1701  71  IBLA  165  (Mar.  10,  1983) 

73  IBLA  308  (June  7,  1983) 

75  IBLA  236  (Aug.  24,  1983) 

77  IBLA  110  (Nov.  14,  1983) 

77  IBLA  228  (Nov.  28,  1983) 
1701-1782  71  IBLA  88  (Feb.  24,  1983) 

71  IBLA  352  (Mar.  28,  1983) 

1701-1784  76  IBLA  48  (Sept.  19,  1983) 

77  IBLA  174  (Nov.  17,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

78  IBLA  115  (Dec.  22,  1983) 

1701  et  seq.  —70  IBLA  348  (Feb.  3,  1983) 

75  IBLA  40  (Aug.  5,  1983) 

1701(a)(4)  74  IBLA  20  (June  24,  1983) 

76  IBLA  205  (Oct.  11,  1983) 

1701(a)(5)  75  IBLA  140  (Aug.  17,  1983) 

1701(a)(9)  78  IBLA  115  (Dec.  22,  1983) 

1701(a) (12)  77  IBLA  174  (Nov.  17,  1983) 

1701(b)  75  IBLA  140  (Aug.  17,  1983) 

1702(a)  75  IBLA  186  (Aug.  22,  1983) 

1702(e) 75  IBLA  44  (Aug.  5,  1983) 

77  IBLA  144  (Nov.  15,  1983) 

77  IBLA  330  (Dec.  5,  1983) 

1702(i)  71  IBLA  165  (Mar.  10,  1983) 

1711 71  iblA  100  (Feb.  24,  1983) 

76  IBLA  31  (Sept.  8,  1983) 
1711(a)  71  IBLA  67  (Feb.  22,  1983) 
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GENERALLY 

Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  other  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
the  Surface  Mining  Control  and  Reclamation  Act,  the  tax 
imposed  by  the  Black  Lung  Benefits  Revenue  Act  of  1977, 
and  the  Arizona  State  mining  tax,  since  the  selling 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  for  that  amount  by  the  buyer. 

It  is  proper  to  deduct  the  amount  of  fixed  minimum 
royalty  from  the  gross  sales  price  of  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a coal  purchase  agreement  provides  that  the 
purchase  price  of  coal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  of  variation  from  an  agreed  minimum  heat 
value  of  coal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  costs  of 
transporting  noncalorific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a result,  the  royalty  due  to  Indian  tribes  which  own 
the  coal,  because  the  low  heat  value  of  the  coal  is 
intrinsic  to  the  material  being  •'sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  of  the 
coal  to  transport  low  heat  value  coal. 

Owing  to  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  tc  impose 
late  payment  charges  where  equity  requires  them.  Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  but 
not  paid.  Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a bona  fide  appeal  of  the  underlying 
royalty  determination.  The  lessee  is  protected  from 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Peabody  Coal  Co.x  Hopi  Indian_Tr ibe,  72  IBLA  337 
(Apr.  297  1983) 


PAYMENTS 

A simultaneous  oil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  net  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
31l2.4-l(a)  because  applicant’s  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

£§Sfieth_R._Lewis,  70  IBLA  112  (Jan.  13,  1983) 


Where  a regulation  specifies  that  a filing  fee 
for  an  oil  and  gas  lease  application  shall  be  paid 
in  United  States  currency,  post  office  or  bank  money 
order,  bank  cashier's  check  or  bank  certified  check, 
*ith  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a credit  union  upon  a bank  is  also 
i acceptable  where  the  applicant  has  provided  evidence 
that  payment  is  guaranteed  by  a bank. 

E lmer_T ._S t oneciphe r , 71  IBLA  203  (Mar.  14,  1983) 


ACCOUNTS — Continued 
PAYMENTS — Continued 

An  oil  and  gas  lease  issued  pursuant  to  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFF 
3112.4-1  (a)  because  applicant’s  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Long  her n Oil.  Ltd . , 72  IELA  45  (Apr.  7,  198  3) 

Kark.A^Emmons,  76  IELA  262  (Oct.  17,  1983) 


It  is  the  lessee's  responsibility  to  see  tbat  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  ELM  can  credit  payment  tc 
the  proper  lease  account.  Where  the  lessee  shews  that 
the  payment  was  received  and  ELM  unreasonably  failed  tc 
credit  the  payment  to  the  lease  account  indicated  cn 
the  billing  notice  returned  with  the  payment,  the  lease 
is  properly  held  not  to  have  terminated. 

Nucorp  Energy,  Inc. , 73  IELA  101  (May  23,  1983) 


Where  a check  deposited  improperly  by  the  Eureau 
of  Land  Management  was  returned  as  uncollectible,  it 
was  net  a debt  due  the  United  States  under  43  CFR 
3112.2-2  (c)  (1982),  and  its  maker  was  improperly  dis- 

qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

Andersen,  76  IBLA  402  (Cct.  27,  1983) 


REFUNDS 

Where  a noncompetitive  oil  and  gas  lease  is  can- 
celed for  having  been  erroneously  issued  because  the 
lease  was  deficient  in  the  first  year's  rental,  which 
deficiency  was  not  timely  cured,  the  Department  may 
return  the  rentals  pursuant  tc  the  repayment  statute, 
43  U.S.C . $ 1734  (1976)  , in  appropriate  circumstances 
where  the  lessees  have  derived  no  benefit  from  the 
possession  cf  the  lease  cr  there  are  no  other  factors 
militating  against  repayment. 

Warren  L.  Jacobs.  71  IELA  385  (Mar.  29,  1983) 


An  offerer  for  a noncompetitive  oil  and  gas  lease, 
filing  over-the-ccunter , is  not  entitled  to  a refund  cf 
the  filing  fee  even  though  she  withdraws  the  effer 
prior  to  issuance  cf  the  lease. 

Mar ie_Wi_Sut cx  73  IELA  61  (May  12,  1983) 


Where  a noncompetitive  oil  and  gas  lease  is  can- 
celed because  a rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  tc 
sec.  304  (c)  of  the  Federal  Land  Policy  and  Management 
Act  cf  1976,  43  U.S.C.  $ 1734(c)  (1976),  in  appropriate 

circumstances  where  the  lessee  has  derived  nc  benefit 
frem  possessicn  of  the  lease  and  there  are  nc  other 
factors  militating  against  repayment. 

Arden  B.  Grcver,  John  B.  Schumacher.  73  IELA  308 
(June  7,  1983) 
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ACCOUNTS — Conti nued 
REFUNDS — Continued 

Where  ELM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  tc  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  sc  had  she  protested 
promptly . 

Frances  Kunkel,  75  IBLA  199  (Aug.  22,  1983) 


accretion 

(See  also  Boundaries,  Public  Lands — if  included  in  this 
Index .) 

Once  an  island  in  a navigable  stream  which  is 
public  land  washes  away  totally  and  then  after  state- 
hood a new  island  forms  in  the  same  place,  title  to  the 
new  land  is  in  the  state. 

Where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  Yellowstone  River  subsequent  to  North 
Dakota -Mon tana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

David  A.  Provjnse.  78  IBLA  85  (Dec.  16,  1983) 


ACT_OF_J  ULY_26i__1866 

Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  $ 661  (1970),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  do  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 

$ 661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Ri_Wi_0f ferle,  77  IBLA  80  (Nov.  9,  1983) 


A£2_OF_JULY_27x_1866 

Where  there  is  a deficiency  of  indemnity  land  to 
satisfy  losses  in  place  land,  the  right  of  a railroad 
vests  to  select  indemnity  under  a grant  in  aid  of  con- 
struction. That  right  can  be  conveyed  to  an  innocent 
purchaser  for  value  and  is  not  affected  by  a subsequent 
release  filed  pursuant  to  sec.  321(b)  of  the  Trans- 
portation Act  of  1940,  49  U.S.C.  § 65(b)  (1976). 

A railroad's  right  to  select  indemnity  land  under 
the  Act  of  July  27,  1866,  which  had  vested,  was  a claim 
which  was  required  to  be  recorded  with  the  Department 
within  2 years  from  the  effective  date  of  the  Act  of 
Aug.  5,  1955,  69  Stat.  534.  Failure  to  present  a claim 


ACT_£F_JULY_2 7x_1866 — Continued 

within  the  time  established  by  the  Act  tarred  acquisi- 
tion of  lands.  A list  of  innocent  purchasers  fcr  value 
filed  with  the  Department  in  1940  pursuant  tc 
sec.  321  (t)  cf  the  Transportation  Act,  49  U.S.C. 

$ 65(b)  (1976),  did  not  constitute  compliance  with 

the  1955  reccrdaticn  requirement. 

Santa  Fe  Pacific  Railroad  Ccx,  72  I EL  A 197  (Apr.  19, 
19837 


ACT  CF  HAY  , 17,  ie84 

Under  sec.  8 of  the  Organic  Act  of  Kay  17,  1684, 

23  Stat.  24,  settlement  on  the  public  lands  cf  Alaska 
vested  in  the  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  the 
Government.  Such  occupancy  was  inoperative  tc  prevent 
the  United  States  from  reserving  the  land  fcr  its  own 
uses.  However,  where  it  is  established  that  the 
Government  intended  tc  except  those  in  possession  frcm 
the  scope  of  a reservation,  the  reservation  shall  net 
be  construed  as  cutting  off  those  possessory  rights. 

Pan  Alaska  Fisheries.  Inc..  74  IELA  295  (July  27,  1983) 


i£l_£I_IEBRU A R Y_8i_J887 

BLK  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4 of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  §§  334,  336  (1976),  where  the 
land  has  been  segregated  frcm  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3 cf  the  Act  cf 
Mar.  6,  1958,  E.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  fcr  acquisition  by  the  Colorado  River  Commis- 
sion of  the  State  of  Nevada.  The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  of  ELK. 

Regina  Anne  Jones.  Claudie  Lee  Jones,  76  IELA  17 
(SeptT‘6,  1983) 


ACT  CP  AUGUST  4,  1892 

Under  the  previsions  of  the  Act  qf  Aug.  4,  1892, 
30  U.S.C.  § 161  (1976),  a person  authorized  tc  enter 
lands  under  the  mining  laws  cf  the  United  States  may 
enter  lands  chiefly  valuable  for  building  stone  under 
the  provisions  of  the  law  in  relation  to  placer  mining 
claims. 

Frank  Melluzzc.  71  IELA  178  (Mar.  10,  1983) 


JJCT_CF_KAY_J7X_19C6 

The  Alaska  Native  Allotment  Act,  43  U.S.C.  § 27C-1 
(1970) , granted  tc  qualified  applicants  a preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

Village  6 City  Council  cf  Aleknagik.  May  M.  Clscn. 
Lawrence  Murphy.  Sr..  77  IELA  130  (Nov.  15,  19837 


ft£T_CF_JUNE_25x_J91C 

Mining  claims  located  for  a nonmetallifercus 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallifercus  minerals  are  properly 
declared  null  and  void  ab  initio.  Such  claims  are 
not  preserved  by  a recitation  in  the  loeatien  nctices 
that  the  claims  were  located  for  "bentonite  and  ether 
minerals"  where  the  claimant  himself  admits  that  there 
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ACT_OF_JUN E_25x_ 19J0 — Continued 

has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetallif erous . 

rooms,  70  IBLA  228  (Jan.  24,  1903) 


When  an  application  is  for  an  allotment  under  the 
provisions  of  25  U.S.C.  § 337  (1976),  the  application 
is  referred  to  the  Secretary  of  Agriculture  for  a 
determination  as  to  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the  timber 
found  thereon,  the  Department  of  the  Interior  is  bound 
by  the  determination  of  the  Secretary  of  Agriculture 
and  is  constrained  to  follow  that  decision. 

Land  included  in  an  application  for  pcwersite 
development  under  the  Federal  Power  Act  of  June  10, 

1920,  16  U.S.C.  § 818  (1976),  shall  from  the  date  of 
filing  of  the  application  be  reserved  from  entry, 
location,  or  other  disposal  under  the  laws  of  the 
United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.  No  rights  may  be 
acquired  by  a settler  on  the  public  land  who  initiates 
settlement  at  a time  when  the  land  is  not  open  tc  entry. 

Shirley_Ai_Clark,  77  IBLA  51  (Nov.  7,  1983) 


A£T_0F_  AP  HIL_28  A__1 9 30 

An  application  for  a recordable  disclaimer  cr  a 
quitclaim  deed  of  the  Government's  interest  in  a parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6 cf  the 
Act  of  Apr.  28,  1930,  based  upon  a conveyance  in  1900 
to  the  United  States  of  the  parcel  in  anticipation  of 
making  a lieu  selection  under  the  Act  of  June  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  completed,  because  the  Act  of  July  6,  1960,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  of  the 
national  forest  in  which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

Soda_Flat_Co.x_Inc. , 75  IBLA  388  (Sept.  2,  1983) 


An  application  for  a recordable  disclaimer  or 
quitclaim  deed  of  the  Government's  interest  in  a parcel 
of  land  in  the  Sierra  National  Forest  under  sec.  6 of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Government  in  1899  in  contemplation  cf  selecting 
another  parcel  in  lieu  thereof  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  cf 
July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  located. 

The  legislative  history  of  the  Act  cf  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.  The  Department  is  bound  to  follow  these 
provisions . 

Oi_Ji_Shaw_et_ali,  75  IBLA  396  (Sept.  2,  1983) 


ACT_CF_AERII_29a_1950 

The  Act  Cf  Apr.  29,  1950,  43  U.S.C.  $ 687a-l 
(1976)  , requires  a notice  of  location  to  be  filed  with 
BLN  within  90  days  from  initiation  cf  a trade  and  manu- 
facturing site  claim.  Unless  such  notice  is  filed  in 
the  proper  BIN  office  within  the  time  prescribed,  no 
credit  may  be  given  for  occupancy  before  such  filing. 

Pan  Alaska  fisheries.  Inc..  74  IBLA  295  (July  27,  1983) 


ACT.CF_AUGUST_JJ^_J955 

Lands  which  are  covered  by  a license  fcr  a power 
project  issued  by  the  Federal  Power  Commission  (new  the 
Federal  Energy  Regulatory  Commission)  are  net  open  tc 
mineral  lccaticn.  Any  mining  claim  located  on  pcwer- 
site lands  is  void  ab  initio  unless  the  land  has  teen 
restored  tc  such  entry  in  accordance  with  sec.  24  cf 
the  Federal  Ecwer  Act,  16  U.S.C.  $ 818  (1976). 

B0J3Jid_B._NcIean,  77  IBLA  380  (Lee.  7 , 1983) 


ACT_CF_JULY_6X_J960 

An  application  for  a quitclaim  deed  under  sec.  6 
cf  the  Act  cf  Apr.  28,  1930,  based  upon  a conveyance  tc 
the  United  States  of  land  as  a basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  cf 
June  4,  1897,  is  properly  rejected  because  the  Act  cf 
July  6,  I960,  precludes  the  Department  frem  utilizing 
the  1930  Act  fcr  that  purpose. 

Nasonic  Homes  cf  California.  70  IELA  46  (Jan.  1C,  1963) 
-_fier nden,  76  IELA  353  (Oct.  24,  1983) 


An  application  fcr  a recordable  disclaimer  cr  a 
quitclaim  deed  cf  the  Government's  interest  in  a parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6 cf  the 
Act  cf  Apr.  28,  1930,  based  upon  a conveyance  in  19CC 
to  the  United  States  of  the  parcel  in  anticipation  cf 
making  a lieu  selection  under  the  Act  of  Jure  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  completed,  because  the  Act  of  July  6,  196C,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  cf  the 
national  forest  in  which  the  lands  are  located. 

The  Federal  Land  Policy  and  Nanagement  Act  cf  1976 
did  not  repeal  the  Act  cf  July  6,  1960.  Therefore,  the 
provisions  of  the  former  do  not  provide  authority  tc 
grant  a disclaimer  where  doing  so  is  contrary  tc  the 
provisions  cf  the  latter.  Further,  the  Federal  land 
Policy  and  Nanagement  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  cf 
the  affected  lands  within  a national  forest,  expresses 
strong  opposition  to  issuing  a disclaimer,  ELN's 
refusal  to  exercise  the  discretionary  authority  tc-dc 
so  is  proper. 

The  legislative  history  cf  the  Act  of  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality cf  the  compensation  provisions  cent aired 
therein.  The  Department  is  bound  tc  follow  these 
provisions. 

Soda_Fla t_CoJa 


Inc-,  75  IELA  388  (Sept.  2,  1983) 
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ACT_OF_JULV_6,..i960 — Conti  n ue  d 

An  application  for  a recordable  disclaimer  or 
quitclaim  deed  of  the  Government's  interest  in  a parcel 
of  land  in  the  Sierra  National  Forest  under  sec.  6 of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Government  in  1899  in  contemplation  of  selecting 
another  parcel  in  lieu  thereof  pursuant  tc  the  Act  of 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  of- 
July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  located. 

The  legislative  history  of  the  Act  cf  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

0.  J.  Shaw  et  al.,  75  IBLA  396  (Sept.  2,  1983) 


ACT  OF  OCTOBER  15,  1966 

Where  the  evidence  establishes  that  BLN  failed  to 
conduct  a cultural  resource  inventory  in  conformity 
with  the  applicable  rules  and  regulations  prior  to 
offering  timber  for  sale,  BLN  will  be  required  tc 
conduct  a complete  and  proper  cultural  resource  inven- 
tory before  entry  onto  the  land  for  harvesting  is 
permitted. 

In  £e  tick  Gulch  Timber  Sale,  72  IBLA  261  (Apr.  28, 
1983)“  - go  I>D>  109 


ACT  OF  OCTOBER. 1£_ 1968 

The  Act  establishing  the  Flaming  Gorge  National 
Becreaticn  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.  16  D.S.C.  $ 460v-4  (1976).  Where  BLN  con- 
ditions the  grant  of  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  cf  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

T homas_F . _S t r oock , 77  IBLA  137  (Nov.  15,  1983) 


adhinistbative_authority 

(See  also  Delegation  of  Authority,  Federal  Employees  6 
Officers,  Secretary  of  the  Interior — if  included  in  this 
Index.) 

GENERALLY 

As  a general  rule  an  appeal  is  subject  tc  dis- 
missal where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 

An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a misapplication  cf  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

Jerry  H.  Pritchard.  70  IBLA  154  (Jan.  18,  1983) 


A decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  of  Land  Hanagement  may  recon- 
sider and  amend  a decision  pursuant  to  a petition  for 
reconsideration  filed  during  the  appeal  period. 

Tom my_L._Al ford , 71  IBLA  29  (Feb.  16,  1963) 


ADKIBIST  B ATj VE  AUTB0BI1 Y — Con tinued 
GENERALLY — Continued 

The  authority  cf  the  United  States  to  enforce  a 
public  right  or  protect  a public  right  or  protect  a 
public  interest  is  net  vitiated  or  lest  by  acquiescence 
cf  its  officers,  nor  can  reliance  upon  information  or 
actions  of  any  officer,  agent,  or  employee  operate  tc 
vest  any  right  net  authorized  by  law. 

Bachalk  Production,  jnq..  71  IELA  374  (Har.  29,  1S83) 


Department  of  the  Interior,  as  an  agency  cf  the 
executive  branch  cf  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pre- 
visions cf  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  are  constitutional. 

James  D.  Boss.  Harja  J.  Ross.  72  IBLA  395  (Kay  5,  1963) 


Where,  on  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  30  U.S.C.  § 166(b), 
appellant  submits  an  affidavit  in  support  cf  its  asser- 
tion that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a well  capable 
of  producing  oil  or  gas  in  paying  quantities  on  the 
anniversary  date  cf  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  cf 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a criminal  violation  of  18  U.S.C.  $ 1CC1 
(1976). 

Funk  Exploration,  73  IBLA  111  (Kay  23,  1983) 


BLK  may  net  act  tc  approve  or  disapprove  the 
assignment  of  an  oil  and  gas  lease  where  the  assignor's 
legal  guardian  has  revoked  the  power  of  attorney  pur- 
suant to  which  the  assignment  was  executed  and  has 
requested  El K tc  disapprove  the  assignment,  as  any 
action  would  be  contrary  to  established  Departmental 
policy  to  maintain  the  status  que  of  the  lease  where 
there  is  evidence  cf  a private  dispute  or  controversy 
concerning  the  validity  of  the  assignment. 

Spectrum  Cpl  6 Gas  Co.,  73  IELA  162  (Bay  24,  1963) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Inexco  Cil  Cc. . 74  IELA  260  (July  22,  1983) 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  E.L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  cr 
validity  of  lublic  Land  Order  No.  5250. 

Iaro_KcKaster_et_al. , 76  IELA  370  (Oct.  25,  1963) 


The  Department  of  the  Interior,  as  an  agency  cf 
the  executive  branch  cf  the  Government,  is  net  the 
proper  forum  to  decide  whether  a statute  enacted  hy 
Congress  is  unconstitutional. 

Joseph  A.  Barnes  et  al,,  78  IBLA  46  (Dec.  13,  1583) 

90  I.I.  55C 


ADMI N I STRATI VE_ AUTHORITY — Continued 
ESTOPPEL 

The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.  The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathf inder_Mines  Cor£*»  70  IBLA  264  (Jan.  26,  1983) 

90  I.C.  10 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Gerard _Ci_Bar rows,  71  IBLA  262  (Bar.  22,  1983) 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  a remedy  applicable  only 
to  extraordinary  circumstances.  A s j.ne  qua  non  cf 
estoppel  of  the  Government  is  affirmative  misconduct  by 
an  authorized  officer  which  results  in  a misrepresenta- 
tion of  fact  upon  which  there  is  detrimental  reliance. 
Unless  a wrong  was  consciously  committed,  the  failure 
to  correct  a misunderstanding  is  insufficient  grounds 
for  estoppel. 

Francis  X.  Furlong  II,  73  IBLA  67  (Bay  16,  1983) 


The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

Adobe_Oil_C_Gas_Cor£i,  73  IBLA  263  (June  7,  1983) 

LS  S_  Associa  tesx_I  nc..  , 74  IBLA  192  (July  18,  1983) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Inexco_Oil_Coi,  74  IBLA  260  (July  22,  1983) 


LACHES 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law . 

James  H.  W.  Tseng.  69  IBLA  387  (Jan.  4,  1983) 


ADBINISTRATI VE_AUTBCBIT Y — Continued 
LACHES — Continued 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  cf  or  delay  in  enforcement  by  some  cf  its 
officers. 

D._Bj._Yates,  7C  I EL  A 134  (Jan.  14,  1983) 


The  authority  cf  the  United  States  to  enforce  a 
public  right  cr  protect  a public  interest  is  net  viti- 
ated or  lest  by  acquiescence  of  its  officers  cr  by 
their  laches,  neglect  of  duty,  failure  to  act,  cr 
delays  in  the  performance  cf  their  duties. 

Gerard_C ._ Ear rows , 71  I EL  A 262  (Bar.  22,  1983) 

« J^cc bs , 71  IELA  385  (Bar.  29,  1983) 

Aljson  Ax_Alliscnx  James  N.  Allison  JII,  72  IELA  333 
1 Apr .~29 , 1983)" 


The  authority  cf  the  Department  to  enforce  its  cil 
and  gas  leasing  regulations  is  not  vitiated  cr  lest 
through  errcnecus  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Richard  F.  Carrcll  JCn  Reconsider at icn) . 76  IE1A  151 
1 Sept”  277*1 9 8 3)  ~~  ~ ~ 90  I.C.  432 


ASJ?Jl!ISlRATIVJ_f  RAC  TICE 

An  acquired  lands  oil  and  gas  lease  offerer  Bay 
properly  be  required  to  furnish  the  Eureau  cf  land 
Banagement  with  certain  title  information  fron  the 
county  reccrder's  offices  as  a precondition  tc  lease 
issuance  if  the  Eureau  has  insufficient  title  informa- 
tion. However,  where  the  oil  and  gas  plat  bears  the 
notation  that  the  United  States  bolds  a 50  percent 
mineral  interest,  it  is  unreasonable  for  the  Eureau  tc 
require  the  efferor  to  submit  information  from  the 
county  records  tc  establish  the  50  percent  mineral 
interest  in  the  United  States  without  first  attempting 
to  verify  its  records. 

Jqmes_Hx_Chudncw,  70  IELA  150  (Jan.  18,  1983) 


The  public  is  properly  included  in  fcrmulaticn  cf 
resource  and  land  management  plans  under  the  directive 
cf  the  Federal  Land  Eclicy  and  Banagement  Act  cf  1976, 
but  such  public  participation  is  not  mandatory  fer 
the  discretionary  issuance  cf  a special  use  permit 
which  accords  with  the  prevailing  management  plan  fer 
the  public  lands  involved. 

National. Public  Lands  Task  Force.  Nevada  Cutdccr 
IfSIf ^ t i c n_A £ I nc^ , 70  IBLA  2l 4 (Jan.  24,  1983) 


An  appeal  brought  by  a person  who  does  net  fall 
within  any  cf  the  categories  of  persons  authorized  by 
regulation  tc  practice  before  the  Department  is  subject 
to  dismissal. 


Howard_K ._Davi s , 70  IBLA  7 (Jan.  6,  1983)  2 he mas_ LX_T u 1 1 le , 71  IELA  265  (Ear.  22,  1983) 

2i_Pat_Kauf man,  71  IBLA  183  (Bar.  10,  1983)  W i 1 l^a m_ L ._ J ur ney , 72  IELA  62  (Apr.  12,  1983) 

Jx_Cx_Tr a ha n , 74  IELA  15  (June  24,  1983) 

An i he nj;_ CVBr i e n , 77  IELA  154  (Nov.  16,  1983) 


6 


AD HI  NIST  BAT  IV E_P  R ACT  ICE — Con t in u e d 

Where  the  lessee  under  a noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a hearing  will  be 
ordered  so  that  a complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  C.  Grynberq,  74  IBLA  180  (July  18,  1983) 


A decision  of  the  Board  of  Land  Appeals  holding 
that  the  signature  requirement  of  43  CFR  3111.1-1  (a)  is 
met  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  net  an 
abrupt  departure  from  other  Board  rulings  ncr  a retro- 
active application  of  a new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 

Bjchard_F.  Carroll  JOn_Reconsiderationi,  76  IBLA  151 
(Sept ’.’“2  77  1983)“  90  I.C.  432 


Where  a simultaneous  oil  and  gas  lease  application 
is  submitted  by  a filing  service  on  behalf  of  a client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
43  CFR  1.3  to  represent  the  client  in  an  appeal  to  the 
Board. 

Donald_E._Hook,  76  IBLA  367  (Oct.  25,  1983) 


Where  a group  of  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a single 
check  to  cover  the  filing  fees,  it  was  error  for  the 
Bureau  of  Land  Management  to  deposit  the  check  without 
first  examining  the  applications  to  ascertain  the  ade- 
quacy of  the  amount  of  the  check  as  required  by  43  CFR 
3112.5  (a)  (3)  (1982) . 

Where  a check  deposited  improperly  by  the  Bureau 
of  Land  Management  was  returned  as  uncollectible,  it 
was  not  a debt  due  the  United  States  under  43  CFR 
3112.2-2 (c)  (1982),  and  its  maker  was  improperly  dis- 

qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

It  was  improper  to  disqualify  a first-drawn  appli- 
cant in  the  simultaneous  oil  and  gas  leasing  program 
because  his  agent’s  check  in  a previous  drawing  was 
returned  as  uncollectible,  since  under  the  applicable 
regulations  the  check  in  question  should  not  have  been 
deposited  by  the  Bureau  of  Land  Management. 

Charles  Anderson.  76  IBLA  402  (Oct.  27,  1983) 


Where  BLM  uses  a computerized  economic  analysis  to 
justify  rejection  of  a desert  land  entry  application, 
BLM  must  explain  the  basis  of  its  analysis  and  data  and 
the  deficiencies  of  the  applicant’s  proposal  in  its 
decision  so  that  the  applicant  has  some  basis  for 
understanding  and  accepting  the  rejection  or  appealing 
and  disputing  it. 

Roger_K._Ogden,  77  IBLA  4 (Oct.  31,  1983)  9C  I.B.  481 


ADMINISTRATIVE  PRACTICE — Continued 

Where  there  exist  factual  questions  abcut  the 
location  of  a subdivisional  corner  in  a dependert 
resurvey,  the  Beard  of  Land  Appeals  may  order  a hearing 
pursuant  to  43  CFR  4.415  tc  resolve  these  questiens. 

Elmer  A.  Swan  etux.,  77  IELA  99  (Nov.  14 , 1983) 


Upcn  assuming  jurisdiction  of  an  appeal,  the  Ecard 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

Shiny  Rock  Mjni^  Ccrp^  JCn  Reconsideration].,  77  IELA 
261  (Nov.  30,  19837 


In  the  absence  cf  specific  rules  governing 
reevaluation  of  an  Indian  schcol  constructicn  funding 
applicaticn,  the  Bureau  cf  Indian  Affairs  will  be  held 
to  the  rules  governing  the  initial  evaluaticn  cf  such 
an  applicaticn,  in  erder  tc  avoid  the  appearance  and 
reality  of  arbitrary,  ad  hoc  decisionmaking. 

Although  true  ex  parte  communications  are  the 
antithesis  cf  reasoned,  informed,  and  objective 
decisionmaking,  the  circumstances  of  this  case  dc  net 
permit  a finding  that  the  proceeding  before  the  Eureau 
of  Indian  Affairs  was  impermissibly  tainted  by  ex  parte 
communications . 

Pueblo  of  Laguna  v.  Assistant  Secretary  for_Indjan 
Affajrs.~12  IE  I A 80”tec7  77~1983T  90”l.c7  521 


ADMINISTRATIVE  PROCEDURE 

(See_also  Appeals,  Confidential  Information,  Ccntests  6 
Pretests,  Hearings,  Judicial  Review,  Public  Eeccrds, 
Regulations,  Rules  of  Practice — if  included  in  this 
Index. ) 

GENERALLY 

Under  43  CFR  4.410,  a party  must  be  adversely 
affected  by  a decision  of  an  officer  of  the  Eureau  cf 
Land  Management  in  erder  to  have  the  right  tc  appeal  tc 
the  Board  cf  Land  Appeals. 

James  M.  Chudnow  et  al..  70  IELA  71  (Jan.  11,  1S83) 


The  Beard  cf  Indian  Appeals  will  dismiss  as  meet 
any  case  in  which  no  controversy  remains  between  the 
parties. 

Edmond  H.  Burns,  Mqrk  Hamcns.v,  Anadarko  Area  Eirectcr. 
Bureau  of  Indian  Affairs.  11  IE1A  40  (Jan.  14,  1983) 


So  long  as  a departure  from  prior  practice  is 
clearly  explained  and  shown  to  be  neither  arbitrary  ncr 
capricious,  the  Department  has  full  authority  tc  cor- 
rect prior  erroneous  interpretations  cf  law. 

United  Indians  cf  All  Tribes  Foundation  v.  Acting 
Deputy  Assistant  Secretary — Indian  Affairs.  (Operar 
tIpnIlT-!!  I E I A~226  ( J u 1 y 5,  198  37 


The  Eoard  of  Land  Appeals  will  net  consider  a 
general  pretest  against  a regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  cr 
implemented  the  regulation. 


Doyona_LtdJ1 , 74  IELA  139  (July  6,  1983) 


90  I.C.  289 
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ADMINISTRATIVE.PROCEDUBE — Continued 
GENERALLY  — Continued 

Where  documents  sent  to  a prospective  oil  and  gas 
lease  offeror  are  returned  because  the  addressee  has 
moved,  and,  on  appeal  from  a rejection  of  his  applica- 
tion for  failure  to  submit  an  offer  and  tender  the 
first  year's  rental,  the  applicant  establishes  that  he 
had  left  a current  forwarding  address  with  the  postal 
authorities,  the  provisions  of  43  CFR  181C.2 (b)  relat- 
ing to  constructive  receipt  do  not  apply,  and  the 
rejection  of  the  application  will  be  reversed. 

L.  Lee  Horschman,  74  IBLA  360  (July  28,  1983) 


When  deciding  whether  issuance  of  a sodium 
prospecting  permit  is  appropriate,  the  Bureau  of  Land 
Hanagement , as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  Minerals 
Management  Service  as  its  technical  expert.  A mineral 
determination  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  absence  of  a clear  and  definite 
showing  of  error. 

Del t a_C hemical_Co . , 76  IBLA  111  (Sept.  21,  1983) 


ADJUDICATION 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  $ 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Est a t e_gf _W ogdi e_N ichols , 69  IBLA  382  (Jan.  4,  1983) 

Inez  McDorman,  Audrey  Pilger.  72  IBLA  383  (May  5,  1983) 

James  D.  Ross,  Maria  J.  Ross,  72  IBLA  395  (May  5,  1983) 

George  P.  Newcomb,  73  IBLA  104  (May  23,  1983) 

Humbug  Mining  Co..  73  IBLA  270  (June  7,  1983) 

Marold_L._Long,  73  IBLA  280  (June  7,  1983) 

Rex_Minin^_Coi,  73  IBLA  284  (June  7,  1983) 

Ray  McKee.  Cheryl  McKee,  73  IBLA  311  (June  7,  1983) 

HaZE§_M._Hunt , 73  IBLA  315  (June  7,  1983) 

Pa u 1_ Pi_S mi, t h_e t_ali , 73  IBLA  336  (June  8,  1983) 

ague , 73  IBLA  386  (June  15,  1983) 

Page_In vest  men t_Cgif  74  IBLA  16  3 (July  12,  1983) 

Bruce  Naylor,  Bill  Barney,  Darrell  Taylor,  74  IBLA 
201  (July  18,  1983)  * * ~ 

L§onard_E._SniderA_Sr. , 74  IBLA  213  (July  18,  1983) 

Hug hes_Kiner a lsx_ Inc . , 74  IBLA  217  (July  18,  1983) 

nqoa , 74  IBLA  367  (July  28,  1983) 

Pg£ke_Potter,  74  IBLA  397  (Aug.  2,  1983) 

Mackay  Bar  Corn.  . 75  IBLA  57  (Aug.  5,  1983) 

Paul  T.  Ryan,  Melvin  V.  Lunt.  75  IBLA  76  (Aug.  10,  1983) 

Pevon_K._Hurst,  75  IBLA  149  (Aug.  18,  19e3) 


ADMINISTBATIVE_EFCCJCUR|--Cc n t i n u e d 
ABJUDICATIC  N — Continued 


Dale  Rossi,  Judy  Bossj.  75  IBLA  262  (Aug.  26,  1983) 

Moonwalker,  Inc..  76  IBLA  53  (Sept.  19,  1983) 

Ho t § r t_W. _H ughes , 76  IBLA  99  (Sept.  21,  1983) 

Charles  Kaye*  Marie  G.  Mayo.  76  IBLA  107  (Sept.  21, 
198  37 


Eett Ear  ter , 76  IBLA  188  (Cct.  6,  1983) 

Jo  h n_  V._  E a 1 d in.g , 76  IBLA  218  (Cct.  17,  1983) 

Crownite  Ccrp.*.*  American  Pumice  Eroducts^  Inc.,  76  IEL A 
2 36  (Cct  .*17,  198  37*' 


!J2iJ_DieckBann_JTrusti,  76  IEL A 357  (Cct.  24,  1983) 
Bomestake  Miring  Cc..  77  IBLA  235  (Nov.  29,  1983) 


A decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  cf  Land  Management  may  recon- 
sider and  amend  a decision  pursuant  to  a petition  for 
reconsideration  filed  during  the  appeal  period. 

Tommy_L.i_Al.fcyd,  71  IEL  A 29  (Bet.  16,  1983) 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  cf  a showing  of  compelling 
reasons  for  modification  or  reversal. 

Oregon  Wilderness  Coalition.  71  IBLA  67  (Feb.  22, 

198  37" 


In  the  Eepartment's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  board  witb 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  net  sc  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  on  the  scope 
cf  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  tbe 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  tc 
review  de  novo  all  official  actions  and  tc  decide 
appeals  on  the  basis  cf  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
cf  public  pclicy  cr  public  interest  in  cases  involving 
the  exercise  of  discretion. 

United  States  Fysh  6 Wildlife  Service,  72  IELA  216 
1 Apr7*2 57~1 9 6 17 


In  a government  contest  of  an  association  placer 
mining  claim  on  a charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  $ 28  (1976),  each 
co-cwner  cf  the  claim  is  an  indispensable  party  tc  the 
proceeding,  and  a failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a decision 
rendered  therein  purporting  to  void  the  fracticnal 
interests  cf  these  claimants  who  were  properly  served 
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A D MI  NIST R AT  IV E_P ROC E DU HE — Continued 
ADJUDICATION — Continued 

is  a mere  nullity  and  of  no  effect.  U n jc r_C_j  1_C c c f 

Caljfcrnja |S  uiJE.il. , 72  I.E.  313  (1965)  is  overruled  and 

rescinded  on  this  feint. 

United  States  Vj,  Energy  Resources  Technology  Landx  I r c . 
it_il“7i4  IE l A 117  1 June” 307  198  37 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  [remised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Edward_H._Howe_t_Fred_Huf f ^_Gerald_Ai_Strauss,  76  IBLA 
27  (Sept . 8,  19837"*" 


Where  a Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.  The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a party  to  such  contest. 

Walter  Titus  (On  Reconsideration).  77  IBLA  321  (Lee.  1, 
1983) 


Although  true  ex  parte  communications  are  the 
antithesis  of  reasoned,  informed,  and  objective 
decisionmaking,  the  circumstances  of  this  case  do  not 
permit  a finding  that  the  proceeding  before  the  Bureau 
of  Indian  Affairs  was  impermissibly  tainted  by  ex  parte 
communications. 

Pueblo_of  Laguna  v.  Assistant  Secretary  for  Indian 
Affairs , ~12  IBIA  80  "(Dec7  7,  19837“  90“l7l7  521 


ADMINISTRATIVE  LAW  JUDGES 

When  the  Board  of  Indian  Appeals  finds  that  the 
decision  in  an  appeal  requires  further  extensive  analy- 
sis of  Federal  and  state  law,  the  case  will  be  remanded 
or  referred  to  an  Administrative  Law  Judge  familiar 
with  the  legal  issues. 

Estate_gf_James_Wermy_Pekah,  11  IBIA  237  (July  6,  1983) 


Where  the  Bureau  of  Land  Management  refers  a com- 
plaint about  the  issuance  of  a crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

JpnesJ  Sandy  Livestock.  Inc..  75  IBLA  40  (Aug.  5,  1983) 


The  failure  of  an  Administrative  Law  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

Estate  of  Richard  Evans  Walker,  12  IBIA  44  (Oct.  28, 
1983) 


ADBINISIEAUVE  PROCEDURE — Continued 

ADMINISTRATIVE  FRCCEEURE  ACT 

Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  198C,  fixing  the  amount  of  a ccal  lease  tend 
at  three  times  monthly  production,  are  not  subject  tc 
the  notice  and  comment  provisions  of  5 U.S.C.  § 553(b) 
(1976)  . 

Cambridge  Miring  Co..  74  IBIA  26  (June  24,  1963) 


Secs.  102(a)  (5),  202  (a),  202  (f),  and  309  (e) 
of  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  §§  1701(a)(5),  1712(a),  1712(f),  and  1739  (e) 
(1976),  do  net  require  that  the  policy  and  procedural 
clarifications  cf  the  Wilderness  Inventory  Eandlcck  as 
expressed  in  CAD  78-61,  Changes  2 and  3,  be  subject  tc 
public  notice  and  review.  0 AD  78-61,  Changes  2 and  3, 
are  within  the  exception  cf  sec.  4(a)  of  the  Adminis- 
trative Procedure  Act,  5 U.S.C.  § 553  (1976),  providing 
that  interpretative  rules,  general  statements  cf 
policy,  or  rules  of  agency  organization  procedure,  cr 
practice  are  net  required  to  be  promulgated  as  formal 
regulations . 

Bed  Rock  4-Wheelers,  75  IELA  140  (Aug.  17,  1963) 


ADMINISTRATIVE  REVIEW 

As  a general  rule  an  appeal  is  subject  tc  dis- 
missal where  either  the  appeal  or  the  application  which' 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  cnly  errer 
in  the  decision  belcw  is  a misapplication  of  the  regu- 
lations which  cnly  the  appellant  has  standing  tc  appeal. 

Jerry  M.  Pritchard.  7 C IELA  154  (Jan.  18,  1983) 


The  issuance  cf  special  use  permits  is  discre- 
tionary, and  ELM  may  accept  or  reject  a permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, ! 
responsibilities,  cr  programs  for  the  management  cf  the 
public  lands  involved.  Where  a duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a shewing  cf 
compelling  reasons  for  modification  or  reversal. 

National  Public  Lands  Task  Force.  Nevada  Cutdccr 
Recreation  Ass'n..  Inc..  70  IELA  214  (Jan.  24,  1963) 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  tc  have  his  judgment  substituted  fer 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  dc  sc,  his  action  will  ordinarily 
be  affirmed  in  the  absence  cf  a showing  of  compelling 
reasons  for  modification  or  reversal. 

Oregon  Wilderness  Ccaliticn,  71  IBLA  67  (Feb.  22, 

19837 


Decisions  made  by  officials  of  the  Bureau  cf 
Indian  Affairs  as  supervisors  of  Indian  leases  will 
be  upheld  when  they  are  reasonable  and  based  upon 
substantial  evidence  in  the  record.  Where  the  Ecard 
finds  that  E I A has  calculated  damages  improperly  cr  in 
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A DMI B I S T R AT I i E_PSOC E DU R E — Continued 

ADMINISTRATIVE  R EV IEW  — Cont inued 

violation  of  contractual  or  regulatory  requirements, 
the  agency's  action  will  be  set  aside. 

Walch  Logging  Co..  Inc..  Cant  6 Russell.  Inc,  v. 

Assjst  a nt_Area_Di  rector JEconomj.c_Dey  el  orient 

Portia nd  Area  Office,  Bureau  of  Indian  Affairs , 
n_Iiia~85  Iiar7~18,  19037  ” ~ _90~I.C.  88 


The  characterization  of  a decision  as  discretion- 
ary rather  than  based  upon  an  interpretation  of  law  is 
a legal  conclusion  reached  through  legal  analysis. 

The  determination  of  whether  a decision  is  properly 
characterized  as  discretionary  is  within  the  Board's 
review  jurisdiction. 

B ill  ings_American_Indi  a n_Cguncil_v.._De£uty_  Assistant 
Secretary — Indian  Affairs  ^Operations) . 11  IBIA  142 
(Apr.~l,  1983)" 


Unless  or  until  the  Office  of  Indian  Education 
Programs  promulgates  regulations  providing  for 
administrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CFR  Part  2.  These 
regulations  include  an  appeal  to  the  Board  of  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is  based  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Programs  within  30  days  from  the  expiration 
of  the  time  for  the  filing  of  all  pleadings,  the  Board 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Diane  Zarr  v.  Acting. Deputy.  Director,,  Office  of  Indian 
Education  Programs,  11  IBIA  174  "(Apr.  21,  1983)" 

9C  I.D.  172 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  cfficers  and 
employees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  on  the  sccpe 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a preponderance  cf  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

United_States_Fish  6 Wildlife  Service,  72  IBLA  218 
1 Apr  .~2  5 , 1983)" 


The  authority  of  BLM  state  directors  to  designate, 
the  boundaries  of  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  to 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.  The  Board,  therefore,  may  affirm,  reverse 
or  modify  such  boundary  designations  on  appeal  with 
finality,  and  BLM's  ministerial  implementation  of  such 
final  decisions  will  not  create  a new  right  cf  appeal. 

£h§l£s_Dodge_Cgr£._et_ali,  72  IBLA  226  (Apr.  26,  1983) 


ADBI NIST  RAT  IV J_JRCCE CURE — Continued 
ADMINISTRATIVE  REVIEW  — Continued 

An  appellant  seeking  reversal  of  a decision 
involving  lards  in  a wilderness  study  area  must  shew 
that  the  decision  appealed  was  premised  either  cc  a 
clear  error  cf  law  or  a demonstrable  error  cf  fact. 

A determination  that  a proposed  acticn  will  ret 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  lock  at  environmental  problems  has  teen  taken, 
relevant  areas  of  environmental  concern  have  teen 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Southwest  Resource  Council,  Inc.,  National  E Ar jzena 
Wildlife  Federations"  7 3 I Ell”  3 9 "(Bay  n”l98  3) 


An  appellant  seeking  reversal  cf  a decision  tc 
include  or  exclude  land  from  a wilderness  study  area 
must  shew  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Edward  H.  Hcwe.  Fred  Buff,  Gerald  A.  Strauss.  76  IE l A 
27  (Sept . 87*1983) 


Where  the  facts  and  the  law  are  properly  set 
forth  and  applied  in  an  Administrative  law  Judge's 
decision  holding  a placer  mining  claim  null  and  vcid 
for  a lack  cf  discovery  of  a valuable  mineral  deposit, 
and  appellant  has  made  no  showing  that  the  decision  is 
in  error,  the  decision  may  be  adopted  by  the  Board  cf 
Land  Appeals  and  affirmed. 

°Dited_States_vi  Jjck  R_.  6 Ruth  V^Njece,  77  I EL  A 2C5 
(Nov.  22,  19837 


In  exercising  the  full  review  authority  cf  the 
Secretary  cf  the  Interior,  the  Eoard  of  Indian  Appeals 
is  not  required  to  uphold  a decision  of  the  Bureau  cf 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upon  substantial  evidence  in  the  record,  tut  has 
the  authority  tc  review  the  decision  de  ncvc. 

Administrative  review  is  intended  tc  provide  the 
reality  as  well  as  the  appearance  of  an  objective  and 
impartial  reexamination  of  the  law  and  discretion 
applied  initially  by  a subordinate  agency  official. 

Without  definite  proof  tc  the  contrary,  the  Ecard 
of  Indian  Appeals  must  assume  that,  in  affirming  a 
decision  of  a Eureau  of  Indian  Affairs  field  cfficial, 
the  Assistant  Secretary  for  Indian  Affairs  made  an 
objective  and  impartial  review  cf  the  decision  and  was 
convinced  of  the  correctness  of  that  position. 

A decision  by  the  Eureau  of  Indian  Affairs  that  is 
not  supported  by  the  record  will  not  be  upheld.  In 
appropriate  circumstances,  the  matter  will  be  referred 
for  an  evidentiary  hearing  and  recommended  decisicn. 

Pue^lc  cf  ia^unj  vA_Assis£ant  Secretary  foj  Indian 
Af f aIrI7_12~I eT5~80  (Cec7  77~19837~”  ~90"l7cT  521 


BLB  classifications  of  land  as  suitable  fer 
disposition  by  public  sale  are  not  subject  tc  appeal  tc 
the  Board  of  Land  Appeals.  Likewise,  Blfi's  dismissal 
of  a protest  against  a rescurce  management  plan  is  net 
appealable  tc  the  Beard.  In  each  instance,  ether  pre- 
visions for  agency  review  have  teen  made  by  regulations. 

Cre<jon  Natur a l_Rescurces  Council,  78  IBLA  124  (Dec.  27, 
19837  " *"  “ 
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BORDEN  OF  PROOF 

Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barry  C.  Nilson.  5 OHA  79  (Jan.  18,  1983) 


The  burden  is  on  the  applicant  to  prcve  entitle- 
ment to  statutory  or  regulatory  exemptions. 

Urban  Indian  Council.  Inc,  v.  Acting  Deputy  Assistant 
Secretary  — Indian  Affairs  (Operations) . 11  IEIA  146 
1 Apr . 4,  1983) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Rober t_J . Kingx  L.  K.  Hollen beak , 72  IBLA  75  (Apr.  12, 
19837 


When  the  United  States  contests  a mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values 
insufficient  to  support  the  discovery  of  a valuable 
deposit . 

United_States  v william  Lavon  Chappell  et  a 1 . , 

72  IBLA  88~  (Apr. ”137  19837" 


It  is  the  obligation  of  the  appellant  to  shew 
error.  Therefore,  when  a statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

U nited_States  v.  Connor  et  alA,  72  IBLA  254  (Apr.  27, 

19837 

Bob_Gi_Howell,  75  IBLA  113  (Aug.  12,  1983) 


Under  the  provisions  of  43  CFR  4.242(h),  the 
burden  of  proving  entitlement  to  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner. 

Estates  of  Edwin (Edward)  J.  Scarborough  S 

Nora  Scarborough  Brjgnone.  11  IBIA  179  (Bay  10,  1983) 


££ BINIS 1 J ATI  V E_ E BC  C E D 0 B E — Con  t i n u e d 
BURDEN  CF  IBCCF — Continued 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  ELB 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  preef  by  shew- 
ing inccntrc vertibly  that  ELB  received  the  documents. 

Her ber t_Clar k , 73  IELA  195  (Bay  26,  1983) 

Way ne_B ._ Hu n t , 73  IELA  315  (June  7,  1983) 

Dey cn_Mi_ Hurst , 75  IE1A  149  (Aug.  18,  1983) 

£ale_Rossix_Judy_ Rossi,  75  IELA  262  (Aug.  26,  1983) 

fio®er_Cwens,  75  IELA  335  (Aug.  30,  1983) 

Betty  E.  Baxter,  76  IELA  188  (Oct.  6,  1983) 

Halph_Kub inski , 76  IE1A  224  (Oct.  17,  1983) 


When  the  Government  contests  the  validity  cf  a 
mining  claim,  it  bears  only  the  burden  of  geing  ferward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  If  a prima  facie  case  is  presented,  the  mining 
claimant  thee  has  the  burden  of  overcoming  this  showing 
by  a preponderance  cf  the  evidence. 

United  States  v.  Eva  B_._Pool  et  al.  , 74  I E I A 37 
"(June” 2 1~,  1 96  37" 


The  burden  of  proving  the  error  of  an  initial 
Departmental  Indian  probate  decisicn  is  on  the  party 
challenging  the  decisicn. 

Larry  E.  Ruff  v.  Area  Director.  Eortland  Area  Office, 
Bureau  cf  Indian  Affairs.  II  IE IA  267  (Aug.  8,  19837 


When  regulations  provide  that  payment  is  based  cn 
total  acreage  if  known,  and  if  not  known,  cn  the  basis 
cf  4C  acres  for  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  of  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.  fere 
allegation  cf  an  ambiguity  is  not  sufficient. 

Thomas_Connell,  75  IELA  209  (Aug.  22,  1983) 


Where  the  Government  contests  a mining  claim  cn 
the  basis  cf  lack  of  discovery  cf  a valuable  mineral 
deposit,  it  has  the  burden  cf  going  forward  tc  estab- 
lish a prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  cf  estab- 
lishing a discovery  of  a valuable  mineral  deposit  by  a 
preponderance  cf  the  evidence. 

United  States  v.  Norman  Bcntqcmery  et  al..  75  IELA  358 
I Aug.  Ill” 1 96 37 


A decisicn  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  dees  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  tc  shew 


INI STB AT I V E_ P B 0 C EDU R E — C o ntinued 
BURDEN  OF  PROOF — Continued 

by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Rusk  j.n_LinesJt_Jri_v_._B  urea  u_of_Land_Ma  na^e  me  nt , 

76  IBLA  170  (Sept.  30,  19837" 


When  a party  appeals  a BLM  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 

Ha ter field , 77  IBLA  270  (Nov.  30,  1983) 


When  the  Bureau  of  Indian  Affairs  seeks  a deter- 
mination that  a prior  decision  of  the  Board  of  Indian 
Appeals  is  erroneous  and  should  be  overruled,  it  bears 
the  burden  of  proving  the  error. 

Sea  1 1 le_I  nd  i an_Cen  ter_vi_  A ct  j.ng_D  epu  ty_  As  s gs  ta  n t 
Secretary--Indian_Af f airs_iOperat ionsp,  12  IBIA  67 
(Dec.  5,  1983)  * ” 9C  I.D.  515 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  of 

an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  cf  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  cf  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

A lu min a_ Development _ Co rp.  of  Utah,  77  IBLA  366  (Dec.  7, 
198  3) 


Speculation  or  presumptions  concerning  an 
individual's  circumstances  are  insufficient  to  support 
a finding  under  25  CFR  20.21(a)  that  the  individual  is 
not  eligible  for  receipt  of  general  assistance  from  the 
Bureau  of  Indian  Affairs  on  the  grounds  that  his  cr  her 
needs  are  met  by  other  resources. 

2iMI_Hi_Bega.y_v_._Area_Directgr.i_  Nava  jo_Ar  ea_Of  £ ice^ 
Bureau_of_Indian_Af fairs,  12  IBIA  119  "pec . 9,  1983) 

9 C I.D.  539 


DECISIONS 

Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 
will  be  vacated  as  will  BLM 's  decision  applying  it  as  a 
basis  for  rejecting  a color-of-title  application. 

Est ate_of _J oh n_C ._Br in ton , 71  IBLA  160  (Mar.  10,  1983) 


i D M I N I S I R A T I V E_£ R C C E C U R E — Co  ntinued 
DECISIONS — Continued 

Final  decisions  and  orders  cf  the  Department  cf 
the  Interior  made  in  the  adjudication  of  cases, 
including  Indian  Child  Welfare  Act  cases,  are  both 
available  to  the  public  and  indexed  in  accordance  with 
the  requirements  of  5 U.S.C.  § 552  (a)  (2)  (1976). 

2^ t iv e_ A mer j ca ns_ f c r_Cgmm u ni t^_ A c t ic n_ v^_D ep u t y 
Assistant  Seer et ary-- India n Affairs  JCperaticnsj., 

II  IBIA  214~"(  JuT y~ lT~  1983)  " ~90""I.E.  283 


HEAPINGS 

Where  there  are  disputed  facts  determinative  cf 
the  legal  issues  posed  therefrom,  this  Ecard  has  the 
discretionary  authority  to  order  a hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
43  CFR  4.415. 

Pa tr i cja_Ci_ A 1 ker , 70  IEL A 211  (Jan.  24,  1983) 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  cf  the  reliability  cf  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  tc  admission  in  evidence  cf  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  S.  Arto,  70  IBIA  244 
"(Jan.  25  , *198  37 


A hearing  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a material  issue  cf  fact 
requiring  resolution  through  the  introduction  cf  testi- 
mony and  other  evidence.  In  the  absence  cf  such  an 
issue,  no  hearing  is  required. 

KernCc  Drilling  Cc.  et  al..  71  IELA  53  (Feb.  22,  1983) 

Alumina  Development  Ccrr.  cf  Utah,  77  IELA  366  (Lee.  7, 
198  3) 


Under  43  CFR  28C2.1-7  (e)  (1979),  which  provided 

that  charges  fer  use  and  occupancy  of  a communication 
site  on  public  lands  may  be  revised  after  nctice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure. 
A BLM  decision  informing  appellant  cf  its  right  tc  file 
a request  for  a hearing  with  the  Eoard  cf  land  Appeals 
after  BLM  has  determined  the  rental  does  not  meet  the 
requirements  cf  43  CFR  2802.1-7(e)  (1979). 

While  the  requirement  cf  43  CFR  2802.1-7(e)  (1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle_l ^ Inc.,  36  IBIA  260 
(1978) . 

U . Si_ St ee l_Cc rpi , 71  IBLA  88  (Feb.  24,  1983) 


A request  for  postponement  made  at  a hearing  is 
properly  denied  where  there  has  been  no  shewing  cf  an 
extreme  emergency  which  could  net  have  teen  antici- 
pated and  which  justifies  beyend  question  the  granting 
cf  a postponement.  This  standard  is  not  met  by  a 
request  tc  postpone  a hearing  tc  obtain  the  testimony 
cf  additional  witnesses  when  the  need  for  the  testimony 
was  anticipated  more  than  1 month  prior  to  the  hearing 
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1 DM I NIST  BAT  IV E_P ROC E DU RE — Continued 
HEARINGS — Continued 

and  the  party  seeking  postponement  failed  tc  file  a 
proper  motion  at  that  time. 

Geosearch.  Inc..  Lloyd  Chemical  Sales,  Inc,  v. 
R§§ource_Ser vice_CoiA_IncaA_Bur eau_of_Land_Ha nage; 

ment,  71  IBLA  138  (Mar7~9,  19837 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a con m unica tion 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  2802. 1-7  (e)  (1979),  for 

notice  and  opportunity  for  a hearing  may  be  satisfied 
by  a hearing  at  the  State  Cffice  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Circle_Lx_Inc.,  36  IBLA  260  (1978). 

Denver_6  Rio  Gr ande_Western_Raj[lroad_Cci,  71  IBLA  352 
(Mar.  28,  1983)"' 


Where  the  owner  of  an  interest  in  a mining  claim 
dies  prior  to  the  filing  of  a contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

United  States  v.  Joseph  Laczkowski  S Eula  G.  Jones 
jiontney£,  71  IBLA  364  (Mar .~287_1 9837 


Due  process  does  not  require  notice  and  a right  to 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

An ita_ Robinson,  71  IBLA  380  (Mar.  29,  1983) 

Philip  A.  Cramer,  74  IBLA  1 (June  21,  1983) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reascns  fcr  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Billy  Morrv.  72  IBLA  13  (Apr.  4,  1983) 


Due  process  does  not  require  notice  and  a prior 
right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 

Robert_J._KingA_L._Ki_Hollenbeak,  72  IBLA  75  (Apr.  12, 
1983) 


i B K I N 1ST R AT I V E_i B CC E I D R E — Con  tinued 
HEARINGS— Continued 

Mining  claims  located  on  lands  which  are  closed  tc 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  nc  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  nctice,  cr 
hearing  is  required  preliminary  tc  a decision  bcldirg 
that  such  claims  are  invalid. 

John  A.  Boss.  Maxine  Lidke.  73  IBLA  16  (Bay  5,  1983) 

B._W_._Ccpelard , 75  IELA  87  (Aug.  11  , 1983) 

Shinj_Rcck  Mining  fcrp*  JQn  jieccnsideraticn].,  77  IELA 
261  (Nov.  30,  1983) 


Where  the  Eureau  cf  Land  Management  refers  a com- 
plaint about  the  issuance  of  a crossing  permit  under 
43  CFR  413C.4-3  directly  to  an  Administrative  law  Judge 
for  hearing,  without  taking  any  action,  the  decisicn  cf 
the  Administrative  Law  Judge  must  be  vacated. 

Jones  S Sandy . Livestock,  Inc..  75  I B I A 40  (Aug.  5,  1 9 e 3 ) 


Due  prccess  does  net  require  notice  cf  a right  tc 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  cf  an  asserted  property  right  sc  leng  as 
the  individual  is  given  notice  and  an  opportunity  tc  be 
heard  before  the  deprivation  becomes  final. 

Joh Ar c he r_e t_a  1 . , 75  IBLA  128  (Aug.  15,  1983), 


If,  prior  to  summary  dismissal  cf  a lining  ccntest 
complaint,  a centestee  answers  without  questioning  the 
service,  any  defect  in  service  will  be  deemed  waived  as 
to  such  answering  centestee. 

United  ^tjt^s  v4  Normaji  Mcntggjnerj  et  aii#  75  IELA  358 

(Aug.  31,  19837 


A sodium  prospecting  permittee  wbc  applies  fcr  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a valuable  deposit  cf 
sodium  and  that  the  land  is  chiefly  valuable  fcr 
sodium,  as  required  by  sec.  24  of  the  Mineral  leasing 
Act  cf  1920,  as  amended,  30  U.S.C.  § 262  (1976),  is 
entitled  tc  a hearing  ccnducted  in  accordance  with 
sec.  5 cf  the  Administrative  Erocedure  Act,  5 D.S.C. 

$ 554  (1976),  before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a discovery. 

Marine  MineralsCcrp,.  76  IBLA  68  (Sept.  21,  1983) 


Notice  cf  a hearing  is  net  defective  when  nctice 
was  sent  to  the  appellant  at  his  last  known  address 
more  than  a month  befere  the  hearing,  the  letter  was 
not  returned,  testimony  of  other  individuals  attending 
the  hearing  shewed  that  appellant  knew  of  the  hearing, 
and  appellant's  notice  of  appeal  shews  on  its  face  that 
he  knew  cf  the  bearing. 

Estate  of  Andrew  Jackscn.  12  IEIA  39  (Oct.  18,  1983) 


No  hearing  is  required  tc  declare  a mining  claim 
invalid  when  it  is  shewn  that  at  the  time  cf  lccaticn 
cf  the  claims  the  land  was  net  open  to  locaticn. 

Larry  McMaster  et  al..  76  IBLA  370  (Cct.  25,  1983) 
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ADMINISTRATIVE -PROCEDURE — Con  tinued 
HEARINGS — Continued 

The  failure  of  an  Administrative  Lav  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  sill  be 
held  to  excuse  a party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

Estate_of  Richard  Evans  Walker,  12  IBIA  44  (Oct.  28, 
19837 


Where  there  exist  factual  questions  about  the 
location  of  a subdivisional  corner  in  a dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a hearing 
pursuant  to  43  CFR  4.415  to  resolve  these  questions. 

Elmer  A.  Swan  et  ux..  77  IBLA  99  (Nov.  14,  1983) 


In  order  to  be  entitled  to  an  adjudicative  hear- 
ing, as  an  adjunct  of  due  process,  a party  must  have  a 
sufficient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Village  6 City  Council  of  Aleknaqik,  May  M . Olson, 

77  IBLA  130  (Nov.  15,  1983) 


Where  a Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice. and  opportunity  for  a 
hearing.  The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a party  to  such  contest. 

Walter  T^tus (0 n_ Reconsider  at  ion j. , 77  IBLA  321  (Dec.  1, 

19837 


RULEMAKING 

Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  1980,  fixing  the  amount  of  a coal  lease  bond 
at  three  times  monthly  production,  are  not  subject  to 
the  notice  and  comment  provisions  of  5 U.S.C.  § 553(b) 
(1976) . 

Cambridge  Mining  Co..  74  IBLA  26  (June  24,  1983) 


SUBSTANTIAL  EVIDENCE 

In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  beard  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  cn  the  scope 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  tc  decide 
appeals  on  the  basis  of  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  cn  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

Unit ed_S tat es_Fish  6 Wildlife  Service,  72  IELA  218 
(Apr.  257  19837 


ADMXJi I S T R A T I V E_E R CC E E U R E — Continued 
SUBSTANTIAL  EVIDENCE— Continued 

Where  ic  a government  contest  of  certain  associa- 
tion placer  mining  claims  the  contestant  charges  and 
proves  prima  facie  that  specific  10-acre  tracts  are 
nonmineral  in  character  and  thus  subject  tc  exclusion 
frem  the  claims,  a finding  by  the  Administrative  Law 
Judge  that  such  tracts  are  mineral  in  character  will  be 
reversed  cn  appeal  where  the  basis  for  that  finding  was 
mere  unsupported  conjecture  by  an  expert  witness  that 
there  is  "a  strong  possibility " that  teds  of  rich  oil 
shale  underlie  those  tracts.  Such  evidence  is  insuffi- 
cient tc  rebut  the  prima  facie  showing  by  a preponder- 
ance of  evidence. 

United  States  v.  Energy  Resources  Technology  lard,  Inc.j, 

II-iI.A»~7”iEl  A 1 17  ( J une”3o7~  1 9 8 17 


The  Ecard  of  Indian  Appeals  will  not  disturb  an 
Administrative  Law  Judge's  finding  of  fact  that  is 
supported  by  substantial  evidence  in  the  record. 

Sam  Day  IV  v.Area  Director,  Navajc  Area  Office. 
Eureau  of  Indian  Affairs  C Window  Reck  Mall.  ltd,  v. 
Acting  Area  Director,  Navajo  Area  Office.  Eureau  of 
Indian  Affairs.  12  IE  I A 9 (Get.  6 , 19837 


In  exercising  the  full  review  authority  cf  the 
Secretary  cf  the  Interior,  the  Board  of  Indian  Appeals 
is  not  required  to  uphold  a decision  of  the  Eureau  cf 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upen  substantial  evidence  in  the  record,  but  has 
the  authority  tc  review  the  decision  de  ncvc. 

Eueblo  of  Laguna  v . Assistant  Secretary  for  Irdjar 
niIIiI7~12-IEI  A 8C  Irec.  77”  198  37”  ~ 90_I.L.  521 


AGENCY 

Under  the  doctrine  of  respondeat  superior  a 
corporation  is  liable  for  the  wrongful  acts  or  emis- 
sions of  its  officers,  agents,  or  employees  acting 
within  the  scope  of  their  authority  or  in  the  ccurse 
cf  their  employment. 

The  master/servant  relationship  and  the  liability 
cf  the  master  fer  the  acts  of  the  servant  are  deter- 
mined by  the  law  cf  the  state  in  which  the  act  tcck 
place.  In  Idaho,  a principal  or  master  can  be  teld 
liable  for  exemplary  cr  punitive  damages  based  cn  the 
wrongful  acts  of  its  agent  cnly  when  the  agent's  acts 
were  authorized,  requested,  commanded,  performed  cr 
recklessly  tolerated  by  the  beard  cf  directcrs  cr  by  a 
high  managerial  agent  acting  in  behalf  of  the  corpora- 
tion within  the  scope  of  his  office  or  employment,  cr 
when  the  acts  have  subsequently  been  ratified  with  full 
knowledge  of  the  facts. 

Hou^hland  Farms.*  Inc.  v.  Eureau  of  Land  Management, 

7 7~  1 B L A~  2 4 5~_(  N c v7~  3 07”l  9 8 3 ) 


ALASKA 

GENERALLY 

Formal  ceremonial  transfer  cf  Alaska  tc  the  United 
States  tcck  place,  pursuant  tc  the  treaty  cf  Mar.  3C, 
1867,  on  Oct.  le,  ie67,  and  accordingly  certificates 
issued  in  1868  by  the  "Late  Governor — Russian  Colonies 
in  America"  were  ineffective  to  pass  title  tc  land 
since  that  title  had  already  vested  in  the  United 
States. 


E <3  n_  A Is s k !_Ii s her  ie sx_ I nc.  , 


74  IBLA  295  (July  27,  1983) 
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ALASKA — Continued 

GENERALLY— Continued 

A claimant's  occupancy  of  a trade  and  manufactur- 
ing site  prior  to  a withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  from  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  occupancy  more 
than  90  days  prior  to  the  filing  of  his  notice  with  BLN 
and  did  not  file  a notice  of  location  with  ELM  prior  to 
the  selection. 

Thom as_ Johnson,  77  IBLA  20  (Oct.  31,  1983) 


One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a conveyance  of  the  land  to  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  § 1611 
(1976) , and  the  appeal  against  the  conveyance  must  be 
d ismissed . 

Li_ J oeM c Vey , 77  IBLA  374  (Dec.  7,  1983) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 

The  Alaska  Native  Claims  Settlement  Act  provides 
that  a Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.  The  language  is  imperative,  not  permissive. 

If  land  within  the  "core"  township  is  available  fcr 
selection,  it  must  be  selected. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a Native  village  must  be  subsequently  conveyed  tc  the 
State  of  Alaska  pursuant  to  43  U.S.C.  § 1613(c)  (4) 

(Supp.  V 1981). 

7 5 IBLA  242  (Aug.  24,  198  3) 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(94  Stat.  2371) , does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

Larry  McMaster „et . al . , 76  IBLA  370  (Oct.  25,  1983) 


COAL  LEASES  AND  PERMITS 

The  Bureau  of  Land  Management  may  properly  decline 
a request  to  participate  in  coal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a Native  corporation;  and 
publication  of  a proposed  withdrawal  segregating  the 
land  and  conveyance  of  the  land  tc  the  Native  ccrpcra- 
tion  is  imminent. 

James  W.  Taylor  S Associates.  Inc..  76  IEL A 103 
(Sept.  2 1 ,"*1983 ) 


GRAZING 

Where  land  is  within  a grazing  lease  issued  pursu- 
ant to  the  Act  of  Mar.  4,  1927,  as  amended , 43  U.S.C. A. 
§ 316  (West  Supp.  1982)  , and  that  fact  is  properly 
noted  on  the  public  land  records,  the  land  is  segre- 
gated from  entry  as  a trade  and  manufacturing  site 
under  sec.  10  of  the  Act  of  May  14,  1898,  as  amended, 

43  U.S.C.  § 687a  (1976) . Where,  however,  the  record 
indicates  that  the  Bureau  of  Land  Management  treated 
the  entryman’s  notice  of  location  of  a settlement  claim 
as  a petition  for  determination  under  43  CEB  4230.1 
and  approved  it  to  the  extent  of  any  conflict  with  the 
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grazing  lease,  the  lease  will  net  be  a bar  tc  tbe  ini- 
tiation cf  that  settlement  claim. 

Henrietta  Roberts  Vaden,  70  IEL A 171  (Jan.  20,  1983) 


LAND  GRANTS  AND  SELECTIONS 
Generally 

Under  43  CEB  2091.6-4  and  2627.4(b),  the  filing  cf 
an  application  by  the  State  of  Alaska  tc  select  lands 
segregates  these  lands  frem  all  subsequent  appropria- 
tions , including  Iccaticns  under  the  mining  law.  A 
mining  claim  located  on  land  which  has  teen  segregated 
and  closed  tc  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

Il£d_Thc  rpsc n , 74  IE L A 231  (July  19,  1983) 


BIKING  Cl  AIMS 

Where  an  application  for  a regional  land  selection 
does  net  exclude  unpatented  mining  claims  as  provided 
in  43  CF B 2651.4  (e),  the  Eureau  cf  Land  Management  is 
not  required  tc  identify  cr  to  adjudicate  unpatented 
mining  claims  on  the  lands  to  be  conveyed  if  nc  contest 
has  teen  filed  by  the  applicant  pursuant  tc  43  CFF 
4.45C  as  provided  in  43  CEB  2650.3-2  (a). 

The  Bureau  cf  Land  Management  is  not  required  tc 
search  state  record  offices  for  mining  claims  which 
have  not  been  recorded  with  the  Eureau  of  land  Manage- 
ment  cn  behalf  of  an  applicant  fcr  an  Alaska  regional 
conveyance.  Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976), 
failure  to  record  such  a claim  shall  be  deemed  ccn- 
clusively  tc  constitute  abandonment  of  the  claim,  and 
obviates  tbe  need  fcr  the  Eureau  of  land  Management  tc 
search  state  records. 

Coyon^_Ltd.,  74  I EL  A 139  (July  6,  1983)  90  I.E.  289 


Where  selection  cf  lands  fcr  conveyance  tc  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  cf  Land  Management  is  net  required 
to  identify  cr  to  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  tc 
search  state  records  to  ascertain  the  existence  cf 
such  claims. 

EPIC  IU_ L t d . , 74  I EL  A 281  (July  25,  1983) 

Epyonx_L td^x_ M TN Tj_L t d . , 75  IBLA  65  (Aug.  10,  1983) 


Where  selection  cf  lands  for  conveyance  tc  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  cf  Land  Management  is  net  required 
to  identify  unpatented  mining  claims  on  the  lands  tc  be 
conveyed. 

Doycn^_ttd.  JCn  Reconsideration].,  77  IBLA  219  (Ncv.  26, 
1983) 


NATIVE  AILCTMENTS 

An  Alaska  Native  allotment  application  qualifies 
for  approval  under  sec.  905(a)  (1)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  43  U.S.C. 

§ 1634  (a)  (1)  (Supp.  IV  1980),  where  it  was  pending 
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before  the  Department  on  or  before  Dec.  18,  1971,  and 
described  unreserved  land.  Subsec.  (a) (4)  of  that 
section  requiring  adjudication  of  such  application 
pursuant  to  the  Alaska  Native  Allotment  Act,  43  U.S.C. 
§ 270-1  through  270-3  (1970)  if  the  land  in  the  appli- 
cation is  included  in  a state  selection,  does  not 
apply  where  the  state  selection  was  net  filed  on  cr 
before  Dec.  18,  1971. 

State  of_Alaskax  Matrona_ Johnson,  71  IBL A 63  (Feb.  22, 
19837"' 


The  filing  of  an  acceptable  application  for  a 
Native  allotment  segregates  the  lands  from  appropria- 
tion and  subsequent  conflicting  applications  must  be 
rejected . 

S t a te_of_ Alaska , 71  IBLA  394  (Mar.  30,  1983) 


Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  of  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

where  issues  of  material  tact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Billy_Morry,  72  IBLA  13  (Apr.  4,  1983) 


The  Department  of  the  Interior  retains  jurisdic- 
tion to  hear  a contest  brought  by  the  State  cf  Alaska 
against  an  applicant  for  a Native  allotment  where  the 
lands  sought  by  the  Native  were  tentatively  approved  to 
the  State  following  the  commencement  of  the  Native’s 
use  and  occupancy.  Sec.  906  (c)  cf  the  Alaska  National 
Interest  Lands  Conservation  Act,  providing  for  confir- 
mation of  all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  dees  not  convey 
the  lands  in  dispute  out  of  Federal  ownership  so  as  to 
remove  the  contest  from  the  Department's  jurisdiction. 


State. of _ Alaska  v.  Marcia  K . Thorson,  State  cf  Alaska  v. 
IHlIilsZ Wes t coast , 76  IBLA  264~"(0ct.  18,  198  3) 


The  Alaska  Native  Allotment  Act,  43  U.S.C.  § 270-1 
(1970),  granted  to  qualified  applicants  a preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

Village  S City  Council  of  Aleknagik,  May  M.  Olson, 

, 77  IBLA  130  (Nov.  15,  19837 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  cf 
a conflicting  applicant,  no  hearing  is  appropriate 
where  at  the  time  of  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  been  repealed. 

£§ter_AndrewsA_Sr. , 77  IBLA  316  (Nov.  30,  1983) 


An  Alaska  Native  allotment  application  is  ret 
approved  under  sec.  905  (a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  § 1634(a)  (1) 
(Supp.  IV  1980),  if  the  land  is  included  in  a State 
selection  application  but  is  not  within  a core  township 
cf  a Native  village.  Under  sutsec.  (a)  (4)  cf  that 
section,  such  an  application  shall  be  adjudicated 
pursuant  to  the  requirements  cf  the  Alaska  Native 
Allotment  Act,  as  amended,  43  U.S.C.  §§  270-1  through 
270-3  (1970). 

Where  a Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.  The  Eureau  cf  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  cf  Alaska  an  opportunity  to  participate  as 
a party  to  such  contest. 

Walter_Titus (Cn  Beccnsqdera tjoni , 77  IELA  321  (Dec.  1, 

19837 


Where  conflicting  evidence  existing  in  the  case 
file  and  submitted  cn  appeal  concerning  a Native  allot- 
ment applicant's  use  and  occupancy  cf  the  land  raises 
factual  issues,  the  Eureau  cf  Land  Management  sbculd 
initiate  a Government  contest  so  that  the  factual 
issues  can  he  resolved  at  a hearing. 

The  Department  of  the  Interior  is  authorized  tc 
approve  cnly  Native  allotment  applications  that  were 
pending  before  the  Department  on  or  before  Dec.  16, 
1971.  Where  the  evidence  shews  that  an  application  was 
delivered  tc  the  Eureau  of  Indian  Affairs  before  that 
date  but  was  net  transmitted  to  the  Bureau  cf  Land 
Management  until  after  that  date,  the  application  was 
timely.  Where  there  are  factual  questions  concerning 
the  pendency  of  an  application  they  roust  he  resclved 
at  a hearing. 

A Native  allotment  application  was  pending  before 
the  Department  cf  the  Interior  on  Dec.  18,  1971,  if  it 
was  filed  in  any  bureau,  division,  or  agency  cf  the 
Department  cn  or  before  that  date.  The  Eureau  cf  Land 
Management  is  the  proper  agency  to  adjudicate  all 
Native  allotment  applications,  however. 

An  inheritable  property  right  in  an  allotment  is 
created  cnly  if  an  applicant  fully  complies  with  the 
requirements  cf  the  Native  Allotment  Act  before  his  cr 
her  death.  When  an  applicant  has  submitted  evidence 
cf  the  required  use  and  occupancy  of  the  allotment  that 
is  disputed  during  adjudication  of  the  application,  the 
applicant's  heirs  nay  properly  submit  additional  evi- 
dence tc  support  the  applicant's  claims. 

Under  43  CFB  2561.1(b),  an  application  for  a 
Native  allotment  that  extends  more  than  160  reds  a lcng 
the  shore  cf  any  navigable  waters  shall  be  considered  a 
request  for  a waiver  of  the  160-rcd  limitation  cn  such 
allotment.  Upcn  a determination  that  such  an  allotment 
meets  the  requirements  of  the  Native  Allotment  Act,  ELM 
may  either  waive  the  limitation  as  provided  by  43  CFB 
2094.2(a)  or  decrease  the  size  cf  the  approved  allot- 
ment. 

Katmailand.  IncT,  et  alT.  77  IBLA  347  (Dec.  5,  1983) 


NAVIGAELE  WATERS 
Generally 

Under  sec.  901(b)  cf  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  § 1631(b) 
(Supp.  IV  1980),  no  appeals  beard  cf  the  Department  cf 
the  Interior  has  the  authority  tc  determine  the  navi- 
gability of  water  covering  a parcel  of  submerged  land 
selected  by  a Native  corporation  unless  a deter  miration 
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by  the  Bureau  of  Land  Management  that  the  Hater  cover- 
ing a parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a board  prior  to  Dec.  2,  1980. 
A premature  appeal  does  not  constitute  a valid  appeal 
within  the  meaning  of  this  provision. 

Br istol_Bay_Nat iye_Corpu  , 71  IBLA  318  (Mar.  23,  1983) 


OIL  AND  GAS  LEASES 

Under  sec.  1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  identification  of  areas  in 
Alaska  for  possible  designation  as  favorable  petroleum 
geological  provinces  may  be  reasonably  based  on  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  or  basins. 

Where  the  designation  of  the  Cape  Lisburne 
Favorable  Petroleum  Geological  Province  (EPGP)  is 
attacked  as  not  being  supported  by  the  direct  evidence 
criteria  announced  in  the  Dec.  4,  1981,  Federal 
Register  notice,  that  designation  will  be  upheld  where, 
on  appeal,  the  rationale  for  that  designation  is 
supplied  indicating  that  direct  evidence  supports  the 
designation  of  the  entire  Arctic  Slope  Province  as  an 
FPGP  and  that  the  Cape  Lisburne  area  is  the  only  part 
of  that  larger  area  available  for  leasing,  since  both 
the  other  parts  of  the  Arctic  Slope  Province — the 
National  Petroleum  Reserve — Alaska  and  the  area  ncrth 
of  68  degrees  N.  latitude  and  east  of  the  western  bound- 
ary of  the  National  Petroleum  Reserve — Alaska — are 
excluded  from  leasing  under  sec.  1008  of  the  Alaska 
National  Interest  Lands  Conservation  Act. 

Asamera  Oilx  Incix  Kennet h_ J . _Gai n , 77  IBLA  181 
(No  v7_187_l  98  3) 


POSSESSORY  RIGHTS 

Under  sec.  8 of  the  Organic  Act  of  May  17,  1884, 
23  Stat.  24,  settlement  on  the  public  lands  of  Alaska 
vested  in  the  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  the 
Government.  Such  occupancy  was  inoperative  to  prevent 
the  United  States  from  reserving  the  land  for  its  own 
uses.  However,  where  it  is  established  that  the 
Government  intended  to  except  those  in  possession  frcm 
the  scope  of  a reservation,  the  reservation  shall  not 
be  construed  as  cutting  off  those  possessory  rights. 

Pan  Alaska  Fisheries.  Inc..  74  IBLA  295  (July  27,  1983) 


A claimant's  occupancy  of  a trade  and  manufactur- 
ing site  prior  to  a withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  from  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  occupancy  more 
than  90  days  prior  to  the  filing  of  his  notice  with  BLM 
and  did  not  file  a notp.ce  of  location  with  ELM  prior  to 
the  selection. 

Thomas_Johnson,  77  IBLA  20  (Oct.  31,  1983) 


SHORE  SPACE  RESERVES  AND  RESTRICTIONS 

Under  43  CFR  2561.1(b),  an  application  for  a 
Native  allotment  that  extends  more  than  160  rods  along 
the  shore  of  any  navigable  waters  shall  be  considered  a 
request  for  a waiver  of  the  160-rod  limitation  on  such 
allotment.  Upon  a determination  that  such  an  allotment 
meets  the  requirements  of  the  Native  Allotment  Act,  ELM 
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may  either  waive  the  limitation  as  provided  by  43  CER 
2094.2(a)  or  decrease  the  size  cf  the  approved  allot- 
ment . 

Katmailand.  Inc.,  et  al..  77  IBLA  347  (Dec.  5,  2963) 


ST A1EHCCE  ACT 

Where  a Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.  The  Eureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a party  to  such  contest. 

Walter  Titus  JCn  Reconsideration].,  77  IELA  321  (Dec.  1, 
19837 


TCWNSITES 

The  repeal  of  43  U.S.C.  § 733  (1970)  (formerly 
48  U.S.C.  $ 355a  (1952))  by  sec.  703(a)  of  the  Federal 
Land  Eolicy  and  Management  Act  cf  1976  was  intended  to 
have  future  effect  and  net  to  alter  rights  or  restric- 
tions that  had  accrued  under  the  previsions  cf  the 
Alaska  Native  Tcwnsite  Act. 

There  is  no  indication  cf  congressional  intention 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Townsite  Act  be  terminated  upon  a gift  cf 
that  land  frcm  one  Alaska  Native  to  another. 

Juanita  Melsheimer  v.  Assistant  Secretary  for  Indjar 

IIfIIIs7"n”7iA  155  ( Apr .~I47~1 98  3j  ~~90  77c7~165 


TRADE  AND  MANUFACTURING  SITES 

Where  lands  embraced  by  a pending  application  for 
a trade  and  manufacturing  site  were  included  in  a unit 
of  the  National  Park  System  by  sec.  201  of  the  Alaska 
National  Interest  Lands  Conservation  Act  (ANILCA) , 

94  Stat.  2377,  16  U.S.C.  $ 410hb  (Supp.  V 1981),  the 
trade  and  manufacturing  site  application  was  net 
legislatively  approved  by  sec.  1328(a)  (1)  cf  ANILCA, 

94  Stat.  2489,  16  U.S.C.  $ 3215(a)(1)  (Supp.  V 1961), 
tut,  rather,  must  be  adjudicated  under  the  laws  pur- 
suant to  which  it  was  initiated. 

Where  land  is  within  a grazing  lease  issued  pursu- 
ant to  the  Act  cf  Mar.  4,  1927,  as  amended,  43  U.S.C. A. 
$ 316  (West  Supp.  1982),  and  that  fact  is  prcperly 
noted  on  the  public  land  records,  the  land  is  segre- 
gated from  entry  as  a trade  and  manufacturing  site 
under  sec.  1C  of  the  Act  of  May  14,  1898,  as  amended, 

43  U.S.C.  § £87a  (1976).  Where,  however,  the  record 
indicates  that  the  Eureau  of  Land  Management  treated 
the  entryman's  notice  cf  location  of  a settlement  claim 
as  a petition  for  determination  under  43  CFR  4230.1 
and  appreved  it  to  the  extent  of  any  conflict  with  the 
grazing  lease,  the  lease  will  not  be  a bar  tc  the  ini- 
tiation cf  that  settlement  claim. 

Where  a husband  and  wife  are  engaged  in  the  same 
productive  industry,  they  are  properly  treated  as  an 
"association  of  citizens"  for  the  purposes  cf  sec.  1C 
cf  the  Act  cf  May  14,  1898,  as  amended,  43  U.S.C. 

$ 687a  (1976),  and,  as  such,  are  limited  tc  a single 
trade  and  manufacturing  site.  Ecwever,  where  an  appli- 
cant asserts  ctberwise,  it  is  improper,  tc  reject  an 
application  cn  this  ground  without  affording  the  appli- 
cant an  opportunity  for  a hearing  to  show  that  the 
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spouses  were,  in  fact,  engaged  in  conducting  separate 
productive  enterprises. 

Henrietta  Roberts  Vaden.  70  IBLA  171  {Jan.  20,  1983) 


The  Act  of  Apr.  29,  1950,  43  U.S.C.  § 687a-l 
(1976),  requires  a notice  of  location  to  be  filed  with 
BLM  within  90  days  from  initiation  of  a trade  and  manu- 
facturing site  claim.  Unless  such  notice  is  filed  in 
the  proper  BLM  office  within  the  time  prescribed,  no 
credit  may  be  given  for  occupancy  before  such  filing. 

Pan  Alaska  Fisheries.  Inc.,  74  IBLA  295  (July  27,  1983) 


A claimant's  occupancy  of  a trade  and  manufactur- 
ing site  prior  to  a withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  from  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  cccupancy  more 
than  90  days  prior  to  the  filing  of  his  notice  with  BLM 
and  did  not  file  a notice  of  location  with  ELM  prior  to 
the  selection. 

Thomas  Johnson.  77  IBLA  20  (Oct.  31,  1983) 


ALASKA  NATIONAL  INTEREST  LANDS 
CONSEivATIONjcT 

GENERALLY 

Where  lands  embraced  by  a pending  application  for 
a trade  and  manufacturing  site  were  included  in  a unit 
of  the  National  Park  System  by  sec.  201  of  the  Alaska 
National  Interest  Lands  Conservation  Act  (ANILCA)  , 

94  Stat.  2377,  16  U.S.C.  § 410hh  (Supp.  V 1981) , the 
trade  and  manufacturing  site  application  was  not 
legislatively  approved  by  sec.  1328  (a)  (1)  of  ANILCA, 

94  Stat.  2489,  16  U.S.C.  § 3215(a)(1)  (Supp.  V 1981), 
but,  rather,  must  be  adjudicated  under  the  laws  pur- 
suant to  which  it  was  initiated. 

Henrietta  Roberts  Vaden.  70  IBLA  171  (Jan.  20,  1983) 


Although  sec.  901  of  t|ye  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Eureau  of  Land 
Management  is  the  only  agency  in  the  Department  of  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a parcel  of  submerged  land  selected  by 
a Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

£2I2!!_Ltd.,  70  IBLA  302  (Jan.  28,  1983) 


The  Department  of  the  Interior  retains  jurisdic- 
tion to  hear  a contest  brought  by  the  State  of  Alaska 
against  an  applicant  for  a Native  allotment  where  the 
lands  sought  by  the  Native  were  tentatively  approved  to 
the  State  following  the  commencement  of  the  Native's 
use  and  occupancy.  Sec.  906(c)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  providing  for  confir- 
mation of  all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  does  not  convey 


AbISKA_NlTICNAL_iNTJJfjST_  LANES 
”£ii§ijVjllcj_ACT--CcBtinued 

GENERALLY — Continued 

the  lands  in  dispute  out  of  Federal  ownership  sc  as  tc 
remove  the  contest  from  the  Department's  jurisdiction. 

State  of  Alaska  v.  Marcia  K.  Thcison,  State. of  Alaska  v. 
iinnillliliilli”  7 6 I EL  A~2  64™~(  C c tl  1 8“  1983")”* 


A conveyance  of  land  tc  a Native  village  ccrpcra- 
tion  under  an  exchange  pursuant  to  sec.  1431(g)(2)  cf 
the  Alaska  Naticnal  Interest  Lands  Conservation  Act, 

94  Stat.  2539  (I960)  , may  proceed  despite  the  objection 
of  a member  cf  an  Indian  tribe  organized  pursuant  tc 
sec.  16  cf  the  Indian  Reorganization  Act,  25  U.S.C. 

§ 476  (1976),  where  the  appellant  does  not  establish 
that  the  conveyance  is  subject  to  tfce  consent  cf  the 
trite  and  that  consent  has  teen  withdrawn  cr  that  the 
tribe  has  an  interest  in  the  land,  amounting  tc  a valid 
existing  right,  which  wculd  preclude  the  conveyance. 

Charles  Edwardsen,  Jr..  77  IELA  228  (Nov.  28,  1983) 


OIL  AND  GAS  LEASES 

Favorable  Petroleum  Geol ogic a 1_ Provinces 

Under  sec.  lCCe  cf  the  Alaska  Naticnal  Interest 
Lands  Conservation  Act,  the  identification  cf  areas  in 
Alaska  fcr  possible  designation  as  favorable  petrcleus 
geological  provinces  may  be  reasonably  based  cn  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  cr  basins. 

Where  the  designation  cf  the  Cape  listurne 
Favorable  Petroleum  Geological  Province  (FPGP)  is 
attacked  as  net  being  supported  by  the  direct  evidence 
criteria  announced  in  the  Dec.  4,  1981,  Federal 
Register  notice,  that  designation  will  be  upheld  where, 
on  appeal,  the  rationale  for  that  designation  is 
supplied  indicating  that  direct  evidence  supports  the 
designation  cf  the  entire  Arctic  Slope  Province  as  an 
FPGP  and  that  the  Cape  Lisburne  area  is  the  cnly  part 
cf  that  larger  area  available  for  leasing,  since  both 
the  ether  parts  of  the  Arctic  Slope  Province — the 
National  Petroleum  Reserve — Alaska  and  the  area  north 
of  68  degrees  N.  latitude  and  east  of  the  western  bound- 
ary cf  the  Naticnal  Petroleum  Reserve — Alaska — are 
excluded  from  leasing  under  sec.  1008  of  the  Alaska 
Naticnal  Interest  Lands  Conservation  Act. 

Asameja  Oil . Ipc..  Ken nethT.J» . Gain , 77  IBIA  181 
"(Novi  18,  1963) 


AI!SKA_NATIVE_CLAIMS_£ETTIEBJNT_ACT 

GENERALLY 

The  Alaska  Native  Claims  Settlement  Act  provides 
that  a Native  village  corporation  shall  select  all  cf 
the  township  cr  townships  in  which  the  village  is 
located.  The  language  is  imperative,  net  permissive. 
If  land  within  the  "cere"  township  is  available  fcr 
selection,  it  must  be  selected. 

CbeliliSO 4 1 eA _I nc . , 75  IELA  242  (Aug.  24,  1983) 


Withdrawals  remain  in  force  until  specifically 
reveked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  E.L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  cr 
validity  of  Public  Land  Order  Nc.  5250. 

Lar r j_McBaster_et_a 1 . , 76  IELA  370  (Cct.  25,  1963) 
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ALASKA  NATIVE  CLAIMS . SETTIBMBNT  ACT — Continued 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 


GENERALLY  — Continued 


AEEEALS — Continued 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of 
a conflicting  applicant,  no  hearing  is  appropriate 
where  at  the  time  of  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  teen  repealed. 

P® 1 er_ An dr ewsA_Sri,  77  IBLA  316  (Nov.  30,  1983) 


ABORIGINAL  CLAIMS 

A regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
$ 1601  (1976) , may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  bed  of  the  lake, 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  such  rights.  A regional  selection 
application  for  land  beneath  a navigable  lake  is  prop- 
erly rejected,  since  title  to  the  bed  passed  to  the 
State  of  Alaska  under  the  Statehood  Act. 

Bristol_Bay_Native_Cgr£. , 71  IBLA  318  (Mar.  23,  1983) 


ADMINISTRATIVE  PROCEDURE 
Generally 

Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Eureau  cf  Land 
Management  is  the  only  agency  in  the  Department  cf  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a parcel  of  submerged  land  selected  by 
a Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  net 
apply  to  unpatented  mining  claims  and  the  Bureau  cf 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.  Pursuant  to  the  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a Native  corporation  must  be  conveyed  by  the  Eureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

Doyon_Ltd.,  70  IBLA  302  (Jan.  28,  1983) 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a regulation  where  appellant 
has  not  shewn  how  the  appealed  decision  applied  or 
implemented  the  regulation. 

Coyon_,,_Ltd. , 74  IBLA  139  (July  6,  1983)  9C  I.D.  289 


APPEALS 

Generally 

Regulation  43  CFR  4.401(a)  authorizes  a 10-day 
grace  period  for  the  filing  of  documents  required  under 
43  CFR,  Part  4,  Subpart  E,  if  the  document  was  trans- 
mitted or  probably  transmitted  to  the  office  in  which 
the  filing  is  required  before  the  end  of  the  period  in 
which  it  was  required  to  be  filed.  Where  the  final  day 


Generally — Continued 

of  the  grace  period  is  a Saturday  and  the  fcllcwing 
Monday  is  a Federal  holiday,  a document  filed  cn  Tues- 
day, if  timely  transmitted  to  the  proper  office,  meets 
the  requirements  of  the  regulation. 

A prior  decision  of  the  Department  will  net  be 
overturned  by  the  Beard  cf  Land  Appeals  where  tfce 
claimant  has  failed  to  appeal  such  decision  and  in 
essence  acquiesced  tc  the  decision  for  a prclcnged 
period  of  time. 

Ida  Mae  Bose,  Leo  G.  Comer.  73  IBLA  97  (May  23,  1983) 


When  a party  appeals  a BLH  easement  determination 
made  pursuant  tc  ANCSA  and  Department  regulations,  the 
burden  of  preef  is  on  the  party  challenging  the  deter- 
mination tc  shew  that  the  determination  is  errctecus. 

Henry_Wa_ Water  field,  77  IELA  270  (Ncv.  30,  1963) 


Jurisdiction 

Under  sec.  9C 1 (b)  cf  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  § 1631(b) 
(Supp.  IV  1960),  nc  appeals  beard  of  the  Department  cf 
the  Interior  has  the  authority  tc  determine  the  navi- 
gability of  water  covering  a parcel  cf  submerged  land 
selected  by  a Native  corporation  unless  a determination 
by  the  Eureau  of  Land  Management  that  the  water  cover- 
ing a parcel  cf  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a board  prior  tc  Dec.  2,  198C. 
A premature  appeal  dees  net  ccnstitute  a valid  appeal 
within  the  meaning  of  this  prevision. 

Br is t ol_ Bay_ Na t iye_Ccrjp . , 71  IELA  318  (Mar.  23,  1983) 


The  Beard  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  sec.  14  (c)  cf 
the  Alaska  Native  Claims  Settlement  Act.  There  is  nc 
administrative  appeal  process  available  tc  claimants 
under  sec.  14(c),  and  the  only  reccurse  is  tc  a 
judicial  forum. 

George  Fredericks.  73  IEIA  344  (June  10,  1963) 


Standing 

A mining  claimant  whose  unpatented  mining  claims 
are  located  in  Alaska  outside  lands  approved  for  con- 
veyance has  standing  to  appeal  a failure  by  EIM  tc 
reserve  a public  easement  in  the  conveyance. 

ijenry_Wi_Water fyeld,  77  IELA  270  (Ncv.  30,  1963) 


CONVEYANCES 

Generally 

Cne  whe  settles  on  withdrawn  land  in  Alaska 
acquires  nc  rights  tc  or  title  interest  in  the  land 
which  is  superior  tc  a conveyance  cf  the  land  tc  a 
Native  village  corporation  pursuant  to  sec.  12  cf  tfce 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  5 1611 
(1976),  and  the  appeal  against  the  conveyance  must  be 
dismissed. 

L._Jge_Mcyey,  77  IELA  374  (tec.  7,  19e3) 


IS 


ALASKfl_N ATI VE_CLAI«S_SETTLE«ENT_ACT — Continued 
CONVEYANCES — Continued 
Generally — Continued 

A decision  rejecting  an  application,  filed  at  a 
time  when  the  land  was  withdrawn,  pursuant  tc  the  tract 
book  or  notation  rule  may  be  reversed  where  the  appli- 
cation remained  pending  unadjudicated  until  after 
termination  of  the  withdrawal  (and  thus  no  administra- 
tive burden  would  be  avoided  by  rejection)  and  where 
consideration  of  the  application  would  net  give  the 
applicant  any  preference  right  in  the  land  over  the 
general  public  to  which  he  was  not  otherwise  entitled. 

Cook  Inlet  Region^  Inc..,  77  IBLA  383  (Dec.  9,  1983) 

9C  I.E.  543 


Cemetery_Sites_and_ Historical  Places 

Sec.  14(h) (1)  of  the  Alaska  Native  Claims  Settle- 
ment Act  authorizes  the  Secretary  to  withdraw  and 
convey  historical  places  and  cemetery  sites  to  the 
appropriate  regional  corporation.  Although  lands 
withdrawn  under  sec.  11  of  the  Alaska  Native  Claims 
Settlement  Act  for  village  selection  may  not  be  con- 
veyed under  sec.  14(h),  after  Dec.  18,  1975,  lands 
withdrawn  under  sec.  11  for  village  selections  which 
have  not  been  selected  or  lands  embraced  in  village 
selections  which  have  been  relinquished  lose  their 
status  as  lands  withdrawn  under  sec.  11  and  may  be 
conveyed  under  sec.  14(h)  (1). 

Cook_Inlet  Regioni_Inci , 77  IBLA  383  (Dec.  9,  1983) 

90  I.D.  543 


Easements 

A regional  land  selection  conveyance  must  reserve 
access  easements  to  any  isolated  tract  cf  publicly 
owned  land  and  public  access  easements  may  be  ter- 
minated only  after  an  opportunity  for  public  hearing 
or  comment.  Therefore,  it  is  not  proper  tc  provide  in 
a conveyance  for  the  automatic  termination  of  such 
easements. 

£2X2nx_Ltd.,  74  IBLA  139  (July  6,  1983)  90  I.E.  289 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a selection 
of  lands  by  a Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection. 

Where  it  appears  from  the  record  that  the  easement 
reserved  crosses  patented  lands  (inholdings)  over  which 
the  Bureau  of  Land  Management  has  no  authority  tc  grant 
the  right  of  access,  the  case  will  be  remanded  for  sur- 
vey of  the  inholdings  to  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  cf 
routing  the  reserved  easement  around  the  inholdings. 

§tate_of_ Alaska,  74  IBLA  275  (July  25,  1983) 


Interim  Conveyance 

The  Bureau  of  Land  Management  may  properly  decline 
a request  to  participate  in  coal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a Native  corporation;  and 
publication  of  a proposed  withdrawal  segregating  the 
land  and  conveyance  of  the  land  tc  the  Native  corpora- 
tion is  imminent. 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Co n t i n u e d 
CONVEYANCES — Continued 
N at ive_G roups 

To  establish  its  eligibility  to  select  lands  a 
Native  group  must  constitute  a majority  of  the  resi- 
dents in  the  locality.  Where,  on  the  critical  date, 
all  members  cf  the  Native  group  resided  on  a patented, 
surveyed,  homestead  in  a community  or  neighterheed 
where  there  were  ether  residents  in  relatively  close 
proximity,  the  census  or  tally  may  net  he  limited  tc 
the  153  acres  within  the  confines  of  the  homestead 
boundaries,  as  the  "locality"  must  include  the 
neighboring  area  within  which  the  ether  persons  cf  the 
community  resided. 

Tanaljan.  Inc.,  et  al..  75  IBLA  316  (Aug.  30,  1S83) 


Reconveyances 

The  Board  lacks  jurisdiction  tc  decide  an  appeal 
based  on  interests  claimed  pursuant  to  sec.  14  (c)  cf 
the  Alaska  Native  Claims  Settlement  Act.  There  is  nc 
administrative  appeal  process  available  tc  claimants 
under  sec.  14(c),  and  the  only  recourse  is  tc  a 
judicial  forum. 

George  Fredericks.  73  IEL A 344  (June  10,  1963) 


Region a 1_ Conveyances 

Where  an  application  for  a regional  land  selecticn 
does  not  exclude  unpatented  mining  claims  as  provided 
in  43  CF R 2651.4  (e),  the  Eureau  of  Land  Management  is 
not  required  tc  identify  or  to  adjudicate  unpatented 
mining  claims  on  the  lands  to  be  conveyed  if  nc  ccntest 
has  been  filed  by  the  applicant  pursuant  tc  43  CF R 
4.45C  as  previded  in  43  CFR  2650.3-2(a). 

The  Bureau  cf  Land  Management  is  net  required  tc 
search  state  record  offices  for  mining  claims  which 
have  not  been  recorded  with  the  Eureau  cf  Land  Manage- 
ment cn  behalf  of  an  applicant  for  an  Alaska  regional 
conveyance.  Under  sec.  314  of  the  Federal  land  Eclicy 
and  Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976), 
failure  to  record  such  a claim  shall  be  deemed  con- 
clusively tc  constitute  abandonment  of  the  claim,  and 
obviates  the  need  for  the  Eureau  of  Land  Management  tc 
search  state  reccrds. 

Eoicn^Ltd. , 74  IEL  A 139  (July  6 , 1983)  90  I.E.  289 


Where  selecticn  of  lands  for  conveyance  tc  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  of  Land  Management  is  net  required 
to  identify  cr  tc  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  tc 
search  state  reccrds  tc  ascertain  the  existence  cf 
such  claims. 

Daicn^Ltd. . 74  IELA  281  (July  25,  1983) 
?oyonx_Ltd.x_MTNTjt_Ltd. , 75  IBLA  65  (Aug.  10,  1563) 


Where  selecticn  cf  lands  for  conveyance  tc  a 
Native  Alaska  ccrpcraticn  includes  unpatented  mining 
claims,  the  Eureau  cf  Land  Management  is  net  required 
to  identify  unpatented  mining  claims  on  the  lands  tc  be 
conveyed . 

Do_ycnx  L tdx (Cn  Reconsideration)  , 77  IBIA  219  (Ncv.  28, 

198  3) 


Ja mes_ W . Tailor_6_Assocj1atesx_I nc . , 76  IELA  103 
(Sept.  2l7  1983) 
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ALASKA_N ATI VE_CLAIMS_SETTLEMENT_ACT — Continued 
CONV EY ANCES — Continued 
Valid  Existing_Rights 
Generally 

Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Eureau  cf  Land 
Management  is  the  only  agency  in  the  Department  cf  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a parcel  of  submerged  land  selected  by 
a Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  cn  appeal,  price  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  net 
apply  to  unpatented  mining  claims  and  the  Bureau  cf 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.  Pursuant  to  the  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a Native  corporation  must  be  conveyed  by  the  Eureau 
of  Land  Management  notwithstanding  the  existence  cf 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

£oyon_Ltd. , 70  IELA  302  (Jan.  28,  1983) 


Land  used  for  an  airport  site  which  is  conveyed  to 
a Native  village  must  be  subsequently  conveyed  tc  the 
State  of  Alaska  pursuant  to  43  D.S.C.  § 1613(c)  (4) 

(Supp.  V 1981) . 

Chefarnr mute,  Inc.,  75  IBLA  242  (Aug.  24,  1983) 


Village  Conveyances 

Where  an  application  for  a regional  land  selection 
does  not  exclude  unpatented  mining  claims  as  provided 
in  43  CFB  2651.4(e),  the  Bureau  of  Land  Management  is 
not  required  to  identify  or  to  adjudicate  unpatented 
mining  claims  on  the  lands  to  be  conveyed  if  nc  contest 
has  been  filed  by  the  applicant  pursuant  tc  43  CFR 
4.450  as  provided  in  43  CFR  2650.3-2  (a). 

D oy o rij, _L t d . , 74  IBLA  139  (July  6,  1983)  9C  I.E.  289 


Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Bureau  of  Land  Management  is  not  required 
to  identify  or  to  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  tc 
search  state  records  to  ascertain  the  existence  cf 
such  claims. 

Doyonx_Ltd. , 74  IBLA  281  (July  25,  1983) 
Soyon^_Ltd.x_MTNTA_Ltd. , 75  IBLA  65  (Aug.  1C,  1983) 


The  Alaska  Native  Claims  Settlement  Act  provides 
that  a Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.  The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  fer 
selection,  it  must  be  selected. 

Chef ar nrmute,  Inc..  75  IBLA  242  (Aug.  24,  1983) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

CONVEYANCES — Continued 

Village  Conveyances — Continued 

Where  selection  cf  lands  for  ccnveyance  tc  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  cf  Land  Management  is  net  required 
to  identify  unpatented  mining  claims  cn  the  lands  tc  be 
conveyed. 

Dgycn^  Ltd.  JCn  Reconsider aticn) « 77  IELA  219  (Kcv.  28, 
19837 


DEFINITIONS 

generally 

To  establish  its  eligibility  tc  select  lands  a 
Native  greup  must  constitute  a majority  of  the  resi- 
dents in  the  locality.  Where,  cn  the  critical  date, 
all  members  cf  the  Native  group  resided  on  a patented, 
surveyed,  homestead  in  a community  or  neigbber heed 
where  there  were  ether  residents  in  relatively  clcse 
proximity,  the  census  or  tally  may  net  be  limited  tc 
the  153  acres  within  the  confines  of  the  homestead 
boundaries,  as  the  "locality"  must  include  the 
neighboring  area  within  which  the  ether  persons  cf  the 
community  resided. 

Tanalian.  Inc.,  et  al.,  75  IELA  316  (Aug.  30,  1983) 


EASEMENTS 

Generally 

Where  a Native  corporation  contends  cn  appeal 
alternatives  exist  tc  easements  reserved  across  Native 
land  selecticns  made  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act,  the  burden  lies  upen  the  cor- 
poration to  shew  that  the  alternatives  prcpcscd  are 
reasonable. 

Evidence  offered  to  shew  use  cf  a Native  selection 
for  transportation  purposes  after  1977,  was  properly 
admitted  as  relevant  to  an  issue  raised  by  appellant 
concerning  the  existence  cf  alternative  easement  sites, 
even  though  the  evidence  of  use  after  Dec.  18,  1976, 
could  net  be  ccnsidered  tc  determine  the  separate  issue 
concerning  whether  there  was  present  existing  use  cf 
land  prior  tc  tec.  18,  1976. 

Evidence  cf  use  of  a reserved  tr ansper taticr  ease- 
ment for  other  uses  dees  not  tend  to  invalidate  the 
easement,  where  it  appears  there  was  also  actual  use  cf 
the  area  for  transportation  purposes. 

where,  by  regulaticn,  a site  easement  fer  parking 
in  connection  with  a transportation  easement  is  limited 
in  extent  tc  1 acre,  no  greater  area  than  1 acre  may  be 
reserved . 

Goldbelt^_Inc.  , 74  IELA  308  (July  27,  1983) 


Access 

Pursuant  tc  43  CFR  2650.4-7  (b),  a transpertatien 
easement  for  public  access  may  not  be  reserved  acrcss 
Native  lands  where  there  exists  a reasonable  alterna- 
tive route  cf  transportation  acrcss  publicly  cwred 
lands.  Where  the  reasonableness  of  an  alternate  rcute 
is  put  in  dispute  and  the  facts  cf  record  are  insuffi- 
cient tc  find  that  a ELM  decision  not  tc  reserve  an 
easement  based  on  that  rcute  is  supported  by  a raticnal 
basis,  this  Ecard  has  the  discretionary  authority  tc 
order  a hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  tc  43  CFR  4.415. 


State_of_ Alaska,  71  IELA  256  (Mar.  21,  1983) 
Continued  — 
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Doyonx_Ltd.  JOn_ReconsiderationJL,  77  IBLA  219  (Now.  28, 
1983) 


A regional  land  selection  conveyance  must  reserve 
access  easements  to  any  isolated  tract  of  publicly 
owned  land  and  public  access  easements  may  be  ter- 
minated only  after  an  opportunity  for  public  hearing 
or  comment.  Therefore,  it  is  not  proper  to  provide  in 
a conveyance  for  the  automatic  termination  of  such 
easements. 

Doyonx_LtdI.,  74  IBLA  139  (July  6,  1983)  90  I.D.  289 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a selection 
of  lands  by  a Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection. 

Where  it  appears  from  the  record  that  the  easement 
reserved  crosses  patented  lands  (inholdings)  over  which 
the  Bureau  of  Land  Management  has  no  authority  tc  grant 
the  right  of  access,  the  case  will  be  remanded  for  sur- 
vey of  the  inholdings  to  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  of 
routing  the  reserved  easement  around  the  inholdings. 

Sta te_of_ Alaska , 74  IBLA  275  (July  25,  1983) 


Dec ision__tg  Reserve 

Where  easements  have  been  recommended  by  the  Joint 
Federal-State  Land  Use  Planning  Commission  for  Alaska, 
their  reservation  in  a Bureau  of  Land  Management 
decision  of  intent  to  convey  will  generally  be  upheld. 

Doyon  Ltd..  70  IBLA  302  (Jan.  28,  1983) 


A mining  claimant  whose  unpatented  mining  claims 
are  located  in  Alaska  outside  lands  approved  for  con- 
veyance has  standing  to  appeal  a failure  by  BLM  tc 
reserve  a public  easement  in  the  conveyance. 

S§nr^_W._Wa ter field,  77  IBLA  270  (Nov.  30,  1983) 


Eresent  Existin g_Use 

Under  43  CFR  2650. 4-7  (a)  (3),  present  existing  use 
is  the  primary  standard  used  to  determine  whether  ease- 
ments are  reasonably  necessary  to  be  reserved  under 
the  Alaska  Native  Claims  Settlement  Act.  Evidence 
offered  by  users  of  the  reserved  easement  of  actual 
use  of  the  area  for  transportation  purposes  prior  to 
Dec.  18,  1976,  is  sufficient  to  support  a reservation 
under  the  Act  for  the  transportation  uses  described  in 
43  CFR  2650.4-7  (b)  (1)  (viii). 

£oldbeltx_Inc. , 74  IBLA  308  (July  27,  1983) 


Public_Easements 

Pursuant  tc  43  CFR  2650.4-7(b),  a transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a reasonable  alterna- 
tive route  cf  transportation  across  publicly  owned 
lands.  Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a BLM  decision  not  to  reserve  an 
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Jg  ublic_Easements--Ccn  tinued 

easement  based  on  that  route  is  supported  by  a rational 
basis,  this  Board  has  the  discretionary  authority  tc 
order  a hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  tc  43  CFR  4.415. 

State_of_ Alaska , 71  IELA  256  (Mar.  21  , 1983) 

Dcycj!x  Ltdx  JCn  Reconsideration].,  77  IELA  219  (Ncv.  28, 
1983) 


Sec.  17(b)  cf  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a selection 
of  lands  by  a Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  tc  guarantee  a full 
right  of  public  access  across  selected  lands  tc  public 
lands  not  embraced  in  the  selection. 

Where  it  appears  from  the  record  that  the  easement 
reserved  cresses  patented  lands  (inholdings)  ever  which 
the  Bureau  cf  Land  Management  has  no  authority  tc  grant 
the  right  of  access,  the  case  will  be  remanded  fer  sur- 
vey cf  the  inbcldings  tc  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  cf 
routing  the  reserved  easement  around  the  inhcldings. 

S t at e_of_ Alaska,  74  IELA  275  (July  25,  1983) 


Review 

When  a party  appeals  a ELM  easement  determination 
made  pursuant  tc  ANSCA,  the  burden  of  proof  is  upon  the 
party  challenging  the  determination  to  shew  that  the 
decision  is  errcnecus.  While  a decision  tc  reserve  an 
easement  will  ordinarily  be  affirmed  where  it  is  sup- 
ported by  a rational  basis,  a decision  which  lacks  a 
rational  basis  and  is  unsupported  by  the  record  cf  the 
determination  process  will  be  reversed. 

United_States  Fish  6 Wildlife  Service,  72  IEIA  218 
(Apr1~25.  1583J 


Where  Native  ccrpcraticn  appeals  a decision  tc 
reserve  transportation  easements  across  Native  lands 
selected  pursuant  tc  the  Alaska  Native  Claims  Settle- 
ment Act,  the  burden  cf  preef  to  show  the  easements 
were  not  prcperly  reserved  is  on  the  ccrpcraticn. 

Where  the  decision  tc  reserve  transportation  easements 
is  supported  cn  the  record  by  a showing  of  a reasonable 
basis  for  the  reservation,  it  is  ordinarily  affirmed  in 
the  absence  cf  a showing  cf  error  of  law. 

Goldbeltx_Inc. , 74  IELA  308  (July  27,  1983) 


NATIVE  LANE  SELECTIONS 
Beaional_ Selections 
Generally 

Under  sec.  9C1  (b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  § 1631(b) 
(Supp.  IV  1980),  no  appeals  beard  cf  the  Department  cf 
the  Interior  has  the  authority  tc  determine  the  navi- 
gability of  water  covering  a parcel  cf  submerged  land 
selected  by  a Native  corporation  unless  a determination 
by  the  Bureau  cf  Land  Management  that  the  water  cover- 
ing a parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  tc  such  a board  prior  to  Lee.  2,  1980. 
A premature  appeal  does  not  constitute  a valid  appeal 
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Region a l_Select ions — Continued 
Generally-- Continued 
within  the  meaning  of  this  provision. 

A regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act , 43  U.S.C. 
§ 1601  (1976) , may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  bed  of  the  lake , 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  such  rights.  A regional  selection 
application  for  land  beneath  a navigable  lake  is  prop- 
erly rejected , since  title  to  the  bed  passed  to  the 
State  of  Alaska  under  the  Statehood  Act. 

A regional  selection  application  is  properly 
rejected  where  a current  protraction  diagram  of  the 
Bureau  of  Land  Management  indicates  that  the  land 
applied  for  is  beneath  a navigable  lake,  even  though 
the  applicant  contends  the  land  described  in  the  appli- 
cation is  upland.  Such  rejection  does  not  prejudice  a 
Native  village ' s selection  of  uplands  surrounding  the 
lake,  even  if  subsequent  survey  of  the  land  establishes 
that  sections  applied  for  contain  uplands,  since  the 
Native  village's  conveyance  will  be  conformed  to  the 
result  of  the  survey  and  the  Native  village  will 
receive  title  to  such  uplands. 

Bristol  Bay  Native  Corp.,  71  IBLA  318  (Mar.  23,  1983) 


State-Selected_Lands 


Under  sec . 901(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act , 43  U.S.C.  § 1631(b) 
(Supp.  IV  I960),  no  appeals  board  of  the  Department  of 
the  Interior  has  the  authority  to  determine  the  navi- 
gability of  water  covering  a parcel  of  submerged  land 
selected  by  a Native  corporation  unless  a determination 
by  the  Bureau  of  Land  Management  that  the  water  cover- 
ing a parcel  of  submerged  land  is  net  navigable  was 
validly  appealed  to  such  a board  prior  to  Dec.  2,  1S8C. 

A premature  appeal  does  not  constitute  a valid  appeal 
within  the  meaning  of  this  provision. 

A regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
§ 1601  (1976)  , may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  ted  of  the  lake, 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  such  rights.  A regional  selection 
application  fer  land  beneath  a navigable  lake  is  prop- 
erly rejected,  since  title  to  the  ted  passed  tc  the 
State  of  Alaska  under  the  Statehood  Act. 

A regional  selection  application  is  properly 
rejected  where  a current  protraction  diagram  cf  the 
Bureau  of  Land  Management  indicates  that  the  land 
applied  for  is  beneath  a navigable  lake,  even  though 
the  applicant  contends  the  land  described  in  the  appli- 
cation is  upland.  Such  rejection  does  not  prejudice  a 
Native  village's  selection  of  uplands  surrounding  the 
lake,  even  if  subsequent  survey  cf  the  land  establishes 
that  sections  applied  for  contain  uplands , since  the 
Native  village's  conveyance  will  be  conformed  tc  the 
result  cf  the  survey  and  the  Native  village  will 
receive  title  tc  such  uplands. 


The  Department  of  the  Interior  retains  jurisdic- 
tion to  hear  a contest  brought  by  the  State  cf  Alaska 
against  an  applicant  for  a Native  allotment  where  the 
lands  sought  by  the  Native  were  tentatively  approved  to 
the  State  f ollowing  the  commencement  of  the  Native ' s 
use  and  occupancy.  Sec.  906  (c)  of  the  Alaska  National 
I nterest  Lands  Conservation  Act,  providing  for  confir- 
mation of  all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  dees  net  convey 
the  lands  in  dispute  out  of  Federal  ownership  so  as  to 
remove  the  contest  from  the  Department's  jurisdiction. 


State  of  Alaska  v.  Marcia  K.  Thorson,  State  of  Alaska  v. 
Ihlllislwestcglst ,~76  IBLA-264_lcctT  187*1983) 


Bristol  Eay  Natqve  Corp.,  71  IBLA  318  (Mar.  23,  1983) 


WITHDRAWALS  AND  RESERVATIONS 
Generally 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  cf  sec.  17(d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  vcid  ah  initic. 

Allan  Kaiser.  72  IEL A 387  (May  5,  1983) 


Village  Selections 

The  Alaska  Native  Claims  Settlement  Act  provides 
that  a Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.  The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  for 
selection,  it  must  be  selected . 

Chef ar nrmuteA_Inci,  75  IBLA  242  (Aug.  24,  1983) 


NAVIGABLE  WATERS 

Although  sec.  901  of  the  Alaska  Naticna 1 Interest 
Lands  Conservation  Act  provides  that  the  Bureau  cf  Land 
Management  is  the  only  agency  in  the  Department  cf  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a parcel  of  submerged  land  selected  by 
a Native  corporation , and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters , the  matter  will  be  referred  to  the 
Hearings  Division  for  a hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 


Where  cil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  ncncompetiti ve  lease 
offers  were  pending  and  the  land  identified  it  these 
offers  was  thereafter  formally  withdrawn  from  aineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights , the  Secretary  cf  the  Interior  has  net 
abused  his  discretion  in  delaying  adjudication  cf  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera  Cil.  Inc.,  Kenneth  J.  Gain,  77  IEIA  181 

1nov7  Te7  1983) 


AEEE ALS 

(See_also  Administrative  Procedure,  Contracts,  Grarihg 
Permits  8 Licenses , Indian  Probate,  Indian  Tribes, 

Rules  cf  Practice,  Torts,  Uniform  Relocation  Assistancf 
6 Real  Prcperty  Acquisition  Eolicies  Act  cf  197C — if 
included  in  this  Index.) 

Under  43  CEB  4.410,  a party  must  be  adversely 
affected  by  a decision  cf  an  officer  of  the  Eureau  cf 
Land  Management  in  order  tc  have  the  right  tc  appeal  tc 
the  Eoard  of  Land  Appeals. 

James  M.  Chudnow  et  al..  70  IBLA  71  (Jan.  11,  1983) 


Dqyqn_Ltd.. , 70  IBLA  302  (Jan.  28,  1983) 
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As  a general  rule  an  appeal  is  subject  tc  dis- 
missal where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a misapplication  cf  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

Jer ry_Mi_Pr i tchar d , 70  IBLA  154  (Jan.  18,  1983) 


Notice  of  appeal  from  the  dismissal  cf  a 
protest  filed  by  the  State  of  Alaska  pursuant  tc 
sec.  905  (a)  (5)  (B)  of  the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  § 1634  (a)  (5)  ( E)  (Supp.  IV 
1980) , must  be  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  decisict  frcm 
which  the  appeal  is  taken.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional  and  failure  tc  file 
the  appeal  within  the  time  allowed  requires  dismissal 
of  the  appeal. 

State_ot_ Alaska , 70  IBLA  369  (Feb.  3,  1983) 


Hhere  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  ty  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a showing  of  compelling 
reasons  for  modification  or  reversal. 

Oregon  Wilderness  Coalition.  71  IBLA  67  (Feb.  22, 

1983) 


An  appeal  to  the  Board  will  be  dismissed  where  the 
issues  on  appeal  are  moot  and  where  relief  sought  by 
appellant  has  been  granted  by  a ccurt. 

Sierra_Club,  71  IBLA  235  (Mar.  18,  1983) 


An  appeal  brought  by  a person  who  does  not  fall 
within  any  of  the  categories  of  persons  authorized  by 
regulation  to  practice  before  the  Department  is  subject 
to  dismissal. 

Thomas_L._Tuttle,  71  IBLA  265  (Mar.  22,  1983) 

William  L.  Burney.  72  IBLA  62  (Apr.  12,  1983) 

Ji_Ci_ Trahan , 74  IBLA  15  (June  24,  1983) 
iJQt hony_Oj_ Erien,  77  IBLA  154  (Nov.  16,  1983) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Ina  May  Collier_Johnson_et_al. , 72  IBLA  26  (Apr.  5, 
1983) 

Jerald_F_.  Russel lx  Patricia  K._Russell,  72  IELA  28 
(Apr.  5,  1983) 

James_M_._Chudnowx  Laurent  Ax_Geisbert , 72  IELA  60 
( AprT  12  ,""1983” 

Gary_T_. _ Suh r ie , 75  IBLA  9 (Aug.  2,  1983) 
tio3Ld_Mi_  Bald  win,  75  IBLA  251  (Aug.  25,  1983) 


APE E ALS--Ccn ti nued 

Eock_Gol f_E_ Recreational  Ass’nx  Inc.,  77  IE  I A 8 7 

( No v7~  9 , 196  37 


Where  a decision  on  appeal  is  based  on  a factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  cn  appeal  was  provided  and  where  the  facts 
on  which  the  decision  was  based  were  incorrect  due  tc 
a faulty  hearing  transcript,  the  decision  will  be  set 
aside . 

Crem_Develof ment  Co . v.  Leo  Calder (Cn  Reconsidera- 
tion ) “ A-26  6C4~1  Apr  .~257  1983)“”  "*  ~ 90~I.lT  223 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  beard  with 
authority  tc  act  as  fully  and  finally  as  might  the 
Secretary,  is  net  sc  limited  in  the  scope  cf  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  cr  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  cn  the  scope 
cf  appellate  review  has  been  imposed  ty  the  Secretary 
himself  in  a duly  promulgated  regulation  cr  be  has 
teen  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  superviscry  powers,  has  plenary  authcrity  tc 
review  de  neve  all  official  actions  and  tc  decide 
appeals  cn  the  basis  of  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  cn  the  basis 
of  public  policy  cr  public  interest  in  cases  involving 
the  exercise  cf  discretion. 

ifli ted_St^tes_F jsh_6_JJildlif e_Serv ice  , 72  IELA  216 
(Apr. ~25T~y 963J 


Where  appellant's  statement  cf  reasons  for  appeal 
frcm  a decisicn  tc  include  certain  lands  in  a wilder- 
ness study  area  fails  tc  assert  any  right,  claim,  title 
or  interest  in  the  subject  lands,  nor  any  use  cf  them 
which  will  be  adversely  affected,  appellant  will  be 
considered  tc  lack  standing  to  appeal,  and  the  appeal 
will  be  dismissed. 

The  Ecard  cf  Land  Appeals  is  the  arbiter  cf  its 
jurisdiction,  and  neither  employees  of  ELK  nor  attor- 
neys of  the  Solicitor's  office  may  create  or  deny  the 
right  of  appeal  to  the  Board.  Where  a notice  published 
by  BIM  errcnecusly  includes  a provision  for  appeal  tc 
the  Board,  the  Eoard  is  not  thereby  bound,  and  an 
appeal  filed  in  response  tc  such  nctice  is  subject  tc 
dismissal . 

The  authcrity  cf  ELM  state  directors  tc  designate 
the  boundaries  cf  wilderness  study  areas  derives  frcm 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Eoard  cf  Land  Appeals,  which  is  empowered  tc 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.  The  Eoard,  therefore,  may  affirm,  reverse 
cr  modify  such  boundary  designations  on  appeal  with 
finality,  and  ELM'S  ministerial  implementation  cf  such 
final  decisions  will  net  create  a new  right  of  appeal. 

£ hf ils_Dc d_g e_ Cc rp ._e t_a2i , 72  IELA  226  (Apr.  26,  1963) 


It  is  the  cbligaticn  of  the  appellant  tc  shew 
error.  Therefore,  when  a statement  cf  reasons  dees 
not  with  seme  particularity  show  adequate  reasens  fer 
appeal  and  support  the  allegations  with  evidence  shew- 
ing error,  the  appeal  cannot  be  afferded  favorable 
consideration. 

United  States  v.  Ccnncr  et_al. , 72  IBLA  254  (Apr.  27, 
198  37“ 

2ob_G.._Howell,  75  IELA  113  (Aug.  12,  1983) 
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APPEALS — Continued 

An  appellant  seeking  reversal  of  a decision 
involving  lands  in  a wilderness  study  area  must  show 
that  the  decision  appealed  was  premised  either  on  a 
clear  error  of  law  or  a demonstrable  error  of  fact. 

A determination  that  a proposed  action  will  not 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  at  environmental  problems  has  been  taken, 
relevant  areas  of  environmental  concern  have  been 
' dentified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Southwest  Resource  Council Inc, s _ National  S Arizona 
Wil dlif e_Feder ations , 73  IB  LA  39  (May  11,  1983) 


Where,  on  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  30  U.S.C.  § 188(b), 
appellant  submits  an  affidavit  in  support  of  its  asser- 
tion that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a well  capable 
of  producing  oil  or  gas  in  paying  quantities  on  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  of 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a criminal  violation  of  18  U.S.C.  § 1001 
(1976)  . 

F u n k_ E xp 1 or a t i o n , 73  IBLA  111  (May  23,  1983) 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  or 
implemented  the  regulation. 

£oycn_i__L td_.  , 74  IBLA  139  (July  6,  1983)  9C  I.E.  289 


Where  the  Eureau  of  land  Management  refers  a com- 
plaint about  the  issuance  of  a crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

Jones  S Sandy  Livestock.  Inc.,  75  IBLA  40  (Aug.  5,  1983) 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  seme  right  subjects  his  appeal  to  dismissal. 

Contention  by  appellant  that  the  agency  generally 
conducted  a competitive  oil  and  gas  lease  sale  sc  as  to 
deprive  appellant  of  information  needed  to  compile  a 
reasonable  competitive  bid  is  inadequate  to  support  an 
appeal  where  it  fails  to  specify  how  any  agency  conduct 
complained  of  operated  to  appellant's  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

B.  H.  Northcutt,  75  IBLA  305  (Aug.  30,  1983) 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Ed w ar d_ H_. _ H c wex_ Fred  Huf fj_Gerald  A^  Strauss,  76  IELA 
27  (SeptT  8,  1983) 


APPEALS — Continued 

A decision  of  the  Eoard  of  Land  Appeals  bolding 
that  the  signature  requirement  of  43  CFB  3111.1-1  (a)  is 
met  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  net  an 
abrupt  departure  from  ether  Eoard  rulings  nor  a retro- 
active application  of  a new  rule,  tut  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 

Richard  F.  Carroll  JCn  Reconsideration).,  76  IELA  151 
(Sept.  27,  1983)  ~ 90  I.E.  432 


Where  a simultaneous  oil  and  gas  lease  application 
is  submitted  by  a filing  service  on  behalf  of  a client, 
and  such  application  is  subsequently  rejected  by  the 
Eureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
43  CER  1.3  tc  represent  the  client  in  an  appeal  tc  the 
Eoard. 

£cnal d_E ._Hc c k , 76  IELA  367  (Oct.  25,  1983) 


An  appeal  to  the  Eoard  of  land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  for  maintaining  the 
action  is  apparent. 

Village  S Cjty  Council  of  Aleknagik.  Bay  B.  Clscn, 
Lawrence  Murphy.  Sr.,  77  IEIA  130  (Ncv.  15,  1983) 


The  Beard  cf  Land  Appeals  has  no  jurisdiction  tc 
hear  an  appeal  by  a mining  claimant  from  a ELM  decision 
classifying  land  fer  lease  or  sale  pursuant  tc  the 
Recreation  and  Public  Purposes  Act,  as  amended, 

43  U.S.C.  §§  669  to  869-4  (1976),  which  has  beccme  a 

final  order  cf  the  Secretary. 

Ronald  B.  Graham.  Eorothy  L.  Graham,  77  IELA  174 
(Nov .” 17 , 1963) ~ 


Where,  in  its  statement  cf  reasons  for  appeal, 
appellant  fails  to  allege  a cognizable  interest  which 
has  teen  adversely  affected,  appellant  will  be  ccn- 
sidered  to  lack  standing,  and  the  appeal  will  be  dis- 
missed. 

BLH  classif icaticns  cf  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  tc  appeal  tc 
the  Beard  cf  Land  Appeals.  Likewise,  EIE's  dismissal 
cf  a protest  against  a resource  management  plan  is  net 
appealable  tc  the  Ecard.  In  each  instance,  ether  pre- 
visions for  agency  review  have  been  made  by  regulations. 

Crejjcn  Natural  Resources  Council,  78  IEIA  124  (Eec.  27, 

1 98  3j 


Notice  cf  appeal  must  be  filed  within  30  days  from 
the  date  that  the  party  appealing  receives  the  decisicn 
from  which  the  appeal  is  taken.  A timely  filing  cf  the 
notice  of  appeal  is  jurisdictional  and  failure  tc  file 
the  appeal  within  the  time  allowed  requires  dismissal. 

A statement  cf  reasons  in  support  cf  an  appeal 
which  dees  net  point  cut  affirmatively  in  what  respect 
the  decisicn  appealed  from  is  in  error  does  net  meet 
the  requirements  cf  the  Department's  rules  cf  practice 
and  may  be  dismissed.  However,  dismissal  is  net  man- 
datory and  each  case  will  be  considered  on  its  cwn 
merits. 


Scor  e_Ij)terjiat  icnal , 78  IELA  142  (Dec.  29,  1983) 
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1EPLICATI0NS_ AND- ENTRIES 
GENERALLY 

Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  on  the  ground  that 
the  land  is  not  classified  as  suitable  for  such  dis- 
position without  first  ruling  on  the  petitions. 

Suellen_Ga^  Stewart  Wilson,  70  IB  LA  165  (Jan.  19, 

19837 


Where  land  has  been  withdrawn  from  lease  or 
disposal  under  the  public  land  laws  pursuant  to  an 
Executive  order,  the  lands  are  "otherwise  appropriated" 
within  the  meaning  of  sec.  4 of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  $ 334  (1976),  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1,  are  properly  rejected. 

George  L.  Clay  Lee  et  ala.,  70  1BL A 196  (Jan.  21, 

198  3)  ” 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  §§  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  of  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Phyllis  Inez  Maston  Bartlettx  Daniel  Walker  Taylor. 

71  I BL  A~1  ( FebT  97  198  3) 


BLM  decisions  rejecting  mineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affirmed  where  appel- 
lant fails  to  point  out  how  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  submit  proper  and 
correct  applications  in  the  future. 

Donald  L.  Clark . 71  IBLA  169  (Mar.  10,  1983) 


A mineral  patent  applicant  must  support  his  appli- 
cation with  a certificate  or  abstract  of  title.  43  CFR 
3862.1-3 (a) . 

Where  an  applicant  for  a mineral  patent  has  teen 
requested  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CFR  Part  3860, 
and  has  not  done  so  within  the  time  prescribed  by  a 
Bureau  of  Land  Management  decision,  BLM  may  properly 
reject  the  application  without  prejudice  to  applicant's 
right  to  submit  a proper  and  complete  application  in 
the  future. 

Ow£hee_Calcium  Products^  Incif  72  IBLA  235  (Apr.  26, 
1983) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  errcr,  cr  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 


A PPL JC A T I CN S_  A Nt_ E N I R I E S — Con  t i n u e d 
GENERALLY — Continued 

terminated  cr  expired,  so  long  as  the  records  ccntirue 
to  reflect  it  as  efficacicus. 

Irvii3-£i_Bildx_Jr.,  73  IELA  210  (May  27,  1983) 

Shiny  Rock  Ejnjnq  Corp. , 75  IBLA  136  (Aug.  15,  1983) 
Shiny  Rock  Minina  Ccr£.  (Cn  Reconsideration) . 77  IELA 

261~  (Nov7  3C7  19837  ~ 


Where  land  has  been  designated  for  specific 
disposal  pursuant  tc  statutory  authority,  the  land  is 
"otherwise  appropriated"  within  the  meaning  cf  sec.  4 
cf  the  General  Allotment  Act,  and  net  available  fer 
Indian  allotment. 

An  application  for  Indian  allotment  cn  the  public 
domain  pursuant  tc  sec.  4,  General  Allotment  Act,  that 
is  unaccompanied  by  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  is  properly  rejected. 

Ellis_Eugere_ Hardcas^le , 74  IELA  20  (June  24,  1983) 

Ella_Mae_ Jones,  76  IELA  205  (Oct.  11,  1983) 


A withdrawal  cf  a simultaneous  oil  and  gas  lease 
application  received  ever  the  signature  of  the  appli- 
cant takes  effect  from  the  moment  it  is  filed,  and  all 
rights  under  the  application  are  at  an  end  ec  ifstante. 

John  H.  Trigg.  74  IELA  246  (July  19,  1983) 


An  application  fer  an  Indian  allotment  filed 
pursuant  tc  sec.  4 cf  the  General  Allotment  Act,  as 
amended.  25  U.S.C.  §§  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  dispesitien,  and  which 
is  not  accompanied  by  either  the  certificate  cf  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  fer 
classification  required  by  43  CFR  2531.2(a)  is  prcperly 
rejected . 

J§J«s_0._  Jcjies , 75  IEIA  192  (Aug.  22,  1983) 


BLR  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4 of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  §§  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  cf  entry  under 
the  public  land  laws  pursuant  tc  sec.  3 cf  the  Act  cf 
Mar.  6,  1958,  E.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colcradc  River  Commis- 
sion of  the  State  cf  Nevada.  The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  cf  EIM. 

Regina  Anne  0cnesx  Claudie  lee  Jones,  76  IELA  17 

lsept7~67  19837”* 


A decision  rejecting  an  application,  filed  at  a 
time  when  the  land  was  withdrawn,  pursuant  tc  the  tract 
bock  cr  notation  rule  may  be  reversed  where  the  appli- 
cation remained  pending  unadjudicated  until  after 
termination  cf  the  withdrawal  (and  thus  no  administra- 
tive burden  would  be  avoided  by  rejection)  and  where 
consideration  cf  the  application  would  not  give  the 
applicant  any  preference  right  in  the  land  ever  the 
general  public  tc  which  he  was  not  otherwise  entitled. 

Cook  Inlet  Region,  Incx,  77  IELA  383  (Dec.  9,  1983) 

90  I.D.  543 
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AMENDMENTS 

Normally,  a noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  43  CFR  3210.2-1  (c),  is  properly  rejected 
as  to  such  sections.  However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  BLM 
leasing  plat,  but  immediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  emissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  of  that 
particular  case. 

CaithnesS-Corp^ , 72  IBLA  350  (Apr.  29,  1983) 


FILING 

Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Manage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

Irvin_Di_Birdi_Jri,  73  IBLA  210  (May  27,  1983) 


The  Department  of  the  Interior  is  authorized  to 
approve  only  Native  allotment  applications  that  were 
pending  before  the  Department  on  or  before  Dec.  18, 
1971.  Where  the  evidence  shows  that  an  application  was 
delivered  to  the  Bureau  of  Indian  Affairs  before  that 
date  but  was  not  transmitted  to  the  Bureau  cf  Land 
Management  until  after  that  date,  the  application  was 
timely.  Where  there  are  factual  questions  concerning 
the  pendency  of  an  application  they  must  be  resolved 
at  a hearing. 

A Native  allotment  application  was  pending  before 
the  Department  of  the  Interior  on  Dec.  18,  1971,  if  it 
was  filed  in  any  bureau,  division,  or  agency  of  the 
Department  on  or  before  that  date.  The  Bureau  cf  Land 
Management  is  the  proper  agency  to  adjudicate  all 
Native  allotment  applications,  however. 

£atmailandx_lncix_et_al.. , 77  IBLA  347  (Dec.  5,  1983) 


PRIORITY 

Where,  under  43  CFR  3102.2-5  (1981),  evidence  of  a 
corporation’s  qualifications  to  hold  an  oil  and  gas 
lease  must  be  submitted  simultaneously  with  the  lease 
offer  or  reference  be  made  to  the  BLM  serial,  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  submitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  offer  is 
deficient,  the  filing  ineffective,  and  nc  priority 
attaches.  However,  where  the  applicant  submits  the 
missing  evidence  before  rejection  occurs  cr  becomes 
final,  43  CFR  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 

I nexco_Oil_Co. , 74  IBLA  260  (July  22,  1983) 


The  Alaska  Native  Allotment  Act,  43  U.S.C.  § 270-1 
(1970) , granted  to  qualified  applicants  a preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

V il lage_6_City_Council_of _Aleknagikx_May_M ._01sonx 
Ldwrence_Murphyx_Sri,  77  IBLA  130  (Nov.  15,  1983)" 


AfPIICATI.CNS_Aji.E_E  NT  PIES — Continued 
VESTED  FIGHTS 

The  mere  filing  cf  a small  tract  application  dees 
net  create  in  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  cf  administrative 
delay  in  prccessing  the  application.  when  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  cf  positive, 
substantial  evidence  that  it  is  in  error. 

Ieon_H._Bcckwell_et_al. , 72  IELA  373  (May  4,  1983) 

John  Dillingham  et  al..  73  IELA  156  (May  24,  1983) 

Betha  McConke y . Rcber t_L._Cook , 74  IEIA  4 (June  21, 

198  3)" 


The  mere  filing  cf  a small  tract  application  dees 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  cf  administrative 
delay  in  processing  the  application. 

Glad ys  Ycnjchx_Eoris_L.  Hartley,  74  IEIA  285  (July  25, 
198  3) 

Anthony  Chiarenza  et  al..  74  IBLA  350  (July  28,  1983) 
Russe  1 l_jj_._G  i Isc  n , 76  IELA  20  (Sept.  6,  1983) 


The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  nc  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  tc  be  within 
a knewn  phosphate  leasing  area  and  to  be  subject  tc  the 
competitive  leasing  provisions  of  the  Mineral  leasing 
Act.  Rejecticn  is  required  even  if  the  applicaticn 
was  filed  prior  to  the  ascertainment  cf  the  extent  cr 
workability  cf  the  underlying  pbesphate  ted,  which  find- 
ing requires  competitive  leasing  of  the  land. 

John  D.  Archer  et  al..  75  IEIA  128  (Aug.  15,  1983) 


The  filing  of  a phosphate  prospecting  permit 
applicaticn  creates  nc  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  previsions  cf  the  Mineral  Leasing  Act. 
Rejection  is  required  even  if  the  applicaticn  was 
filed  prior  to  the  ascertainment  of  the  extent  cr 
workability  cf  the  phosphate  ted  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  cf  the  land. 

Chr is t ia n_Fj._ Mur er  , 75  IELA  232  (Aug.  23,  1983) 


AEPPAISAIS 

Appraisals  of  rights-of-way  fer  communicaticr 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  cf  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Dgnald_B._Clark,  70  IELA  39  (Jan.  10,  1983) 
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where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  teen  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Bar ry_Ci_Ni Ison , 5 OHA  79  (Jan.  18,  1983) 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  te  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure. 
A BLM  decision  informing  appellant  of  its  right  tc  file 
a request  tor  a hearing  with  the  Board  of  Land  Appeals 
after  BLM  has  determined  the  rental  does  net  meet  the 
requirements  of  43  CFR  2802.1-7  (e)  (1979). 

While  the  requirement  of  43  CFR  2802.1-7 (e)  (1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle_Lx  Inc.,  36  IELA  260 
(1978)  . 

ai§i_Steel_Corp. , 71  IBL A 88  (Feb.  24,  1983) 


Under  43  CFR  2802.  1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  te  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  proce- 
dure . 

The  requirement  of  43  CFR  2802.1-7(e)  (1979),  for 

notice  and  opportunity  for  a hearing  may  be  satisfied 
by  a hearing  at  the  State  office  level  in  accordance 
with  the  basic  procedural  paramenters  set  ferth  in 
£ircle_Lx_I nc . , 36  IBL A 260  (1978). 

Where  the  current  fair  rental  value  of  a communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  cn  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 

Denver_S_Rio_Grande  Western  Railroad  Co.,  71  IBL A 352 
"(Mar.  28,  1983) "' 


Appraisals  of  fair  market  value  made  in  accordance 
with  accepted  procedures  will  not  be  disturbed  in  the 
absence  of  positive,  substantial  evidence  that  the 
appraisal  is  in  error. 

i§on_Hx_Rock well_et_alx , 72  IBLA  373  (Kay  4,  1983) 
John_Di 1 1 ingham_et_ali , 73  IBLA  156  (Kay  24,  1983) 
Anthcny_Chiarenza_et_ali,  74  IBLA  350  (July  28,  1983) 


An  appraisal  of  a right-of-way  for  a pcwerline 
will  be  upheld  where  no  error  is  shown  in  the  appraisal 
method  used  by  the  Bureau  of  Land  Hanagement.  Where, 
however,  sufficient  doubt  exists  as  to  the  validity  cf 
BLM's  determination,  the  case  may  be  remanded  tc  the 


APPRAISALS — C ontinued 

Bureau  tc  reconsider  whether  a further  appraisal  cr 
adjustment  in  the  appraisal  value  should  te  made. 

Elack  Hqlls_Eower  S Lijjht  Co.,  73  IEIA  199  (Kay  26, 

198  37"' 


The  mere  filing  cf  a small  tract  application  dees 
not  create  it  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannct  acquire  any  right 
or  interest  in  the  land  by  virtue  cf  administrative 
delay  in  processing  the  application.  When  the  current 
fair  market  value  of  the  land  has  teen  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  cf  positive, 
substantial  evidence  that  it  is  in  error. 

Eetjja  McCon  keyx  Robert  L._Ccok,  74  IELA  4 (June  21, 
1983) 


Where  an  appellant  establishes  that  an  appraisal 
of  the  value  cf  sand  and  gravel  removed  from  land 
patented  under  the  Stock-Raising  Homestead  Act,  as 
amended,  43  U.S.C.  § 291  (1970),  did  not  consider  the 
rights  tc  compensation  cf  the  surface  owner  in  its 
determination  cf  trespass  damages,  the  case  may  be 
referred  tc  the  Hearings  Division  for  a fact-finding 
hearing. 

Leo w ne^T anker s ley (Trusty , 76  IELA  48  (Sept.  19,  198  3) 


Where,  while  a petition  for  reconsider aticn 
is  pending  befere  the  Eoard  of  land  Appeals,  Elf 
acknowledges  petitioner's  contention  that  there  are 
conflicting  and  inccnsistent  practices  within  EIK  as 
to  the  appraisal  method  used  to  determine  fair  market 
rental  values  fer  natural  gas  pipeline  rights-cf-way , 
granted  pursuant  to  the  Act  of  Feb.  25,  192C,  as 
amended,  30  U.S.C.  § 185  (1976),  and  BLK  proposes  tc 
resolve  the  conflicts  and  inconsistencies  by  means  cf 
a study  team  tc  develop  and  recommend  an  acceptable 
method  for  arriving  at  the  estimated  fair  market  annual 
rental  for  EIK  rights-cf-way  grants,  the  Ecard  may  set 
aside  its  prior  decision  and  the  BLK  decisions  under 
appeal  and  remand  the  cases  to  ELK  tc  apply  the 
approved  appraisal  method  adopted  following  the  com- 
pletion cf  the  study  team  report. 

Northwest  Ejpeljne  Core. (On_Reccns jder a t jen^,  77  IELA 

46  ( Nqv7~1 , 19837"" 


The  preferred  method  fer  appraising  the  fair 
market  value  cf  nonlinear  rights-of-way,  including  , 
microwave  transmission  sites,  is  the  comparable  lease 
method  cf  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  ether 
leased  sites. 

Where  either  the  comparable  lease  cr  comparable 
sale  method  is  used  tc  ascertain  fair  market  value  cf  a 
communications  site,  such  method  automatically  includes 
consideration  cf  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  be 
applied  in  conjunction  with  either  method. 

American  Telephone  6 Telegraph  Cox_e t a 1 . , 77  IELA  11C 
(Nov.  147  19637 
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MPH£LT_AND_I^TyBEN_L  EASES 

An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Hineral 
Leasing  Act  of  1920,  30  O.S.C.  § 181  (Supp.  V 1981),  to 
include  a definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a "special  tar 
sand  area"  must  file  a noncompetitive  oil  and  gas  lease 
offer.  The  holder  of  an  oil  and  gas  lease  issued  cn  or 
after  Nov.  16,  1981,  may  develop  all  nongasecus  hydro- 
carbon substances  other  than  those  substances  leasable 
as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons) . 

Cooper  Petroleum.  Inc..  73  IBLA  295  (June  7,  1983) 


ATTORNEY  ;S.,FEES 
GENERALLY 

The  Board  of  Indian  Appeals  is  without  juris- 
diction to  grant  a request  for  attorney’s  fees  that  is 
not  supported  by  a properly  approved  contract  or  statu- 
tory basis  therefor. 

Edmond  H.  Burns  S Hark  Hammons  v.  Anadarkc  Area 

Director.  Bureau  of  Indian  Affairs (Cn  Reconsidera- 

tj,on£,-Il  I E I A~1 3 3 ”1 H a r .*227  1983) 


EQUAL  ACCESS  TO  JUSTICE  ACT 

Pro  bone  representation  and  representation  by  a 
legal  services  organization  do  not  constitute  "special 
circumstances"  within  the  meaning  of  5 U.S.C. 

§ 504  (a)  (1)  (Supp.  V 1981)  so  as  to  make  an  award  of 
attorney's  fees  under  the  Equal  Access  to  Justice  Act 
unjust. 

An  award  of  attorney's  fees  under  the  Equal  Access 
to  Justice  Act  may  include  compensation  for  work  per- 
formed before  Oct.  1,  1981,  the  effective  date  of  the 
Act . 

In  re  Attorney's  Fees  Request  of  DNA — People's  Legal 
Services.  Inc..  11  IBIA  285  (Sept.  9,  19837 

9C  I.E.  389 


BO AgD_QF, INDIAN, APPEALS 
JURISDICTION 

The  Board  of  Indian  Appeals  is  not  a court  cf 
general  jurisdiction  and  has  only  those  powers  dele- 
gated to  it  by  the  Secretary  of  the  Interior.  It  has 
not  been  delegated  authority  to  award  money  damages 
against  the  Bureau  of  Indian  Affairs. 

Lillian  Lord,  a.k.a.  .Ljllj.an  George  v.  Ccmm'r  of 
Indian  Affairs.  11  IBIA  51  (Feb.  9,  1983) 


Where  an  appeal  raises  legal  questions,  these 
matters  are  reviewable  by  the  Board.  Inscfar  as  the 
issues  raised  involve  matters  committed  solely  to  the 
discretion  of  the  Secretary,  the  Board  is  bound  by  the 
exercise  of  Secretarial  discretion.  In  this  case,  the 
ultimate  decision,  whether  to  approve  a unit  coopera- 
tive agreement  affecting  Indian  oil  and  gas  leases,  was 
discretionary.  The  appeal  raises  certain  legal  issues, 
however,  and  it  is  appropriate  for  the  Board  to  resolve 


ECARD_OF_INtI A N_ APPEALS — Continued 
JURISDICTION — Continued 

those  questions  notwithstanding  that  deference  must  be 
given  to  EIA's  discretionary  authority. 

Cheyenne  S Ararahc  Tribes  of  Western  Oklahoma  v.  Deputy 
Assistant  Secretary — Indian  Affairs  IcperationsJ, 
Readjncj  £ Jates  Fetrcieum  CoiU  £ Wccds_Fetrcleun  Ccrp., 
n'iBlA~54  Tiebl  Io7  1983)  ~ 9(Ti7c7~61~ 


The  area  cf  discretionary  authority  vested  in  the 
Eureau  of  Indian  Affairs  and  over  which  the  Ecard  cf 
Indian  Appeals  has  nc  jurisdiction,  unless  the  case  is 
specially  referred  tc  it,  involves  those  situations  in 
which  there  is  no  law  tc  apply. 

The  characterization  cf  a decision  as  discretion- 
ary rather  than  based  upon  an  interpretation  cf  law  is 
a legal  conclusion  reached  through  legal  analysis. 

The  determination  of  whether  a decision  is  properly 
characterized  as  discretionary  is  within  the  Ecard's 
review  jur isdicticn. 

Although  the  ultimate  decision  on  whether  tc 
select  a particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirements  that  must  be 
followed  in  reaching  that  decision.  An  alleged  viola- 
tion cf  these  guidelines  and  requirements  could  serve 
as  the  basis  for  Eoard  jurisdiction  limited  tc  the 
alleged  violations  cf  law. 

Billings  American  Indian  Council  v.  Deputy  Assistant 
Secretary-Indian  Affairs  JCf  er  atiensj , 11  IEIA  142 

7I?77  l7  19631  “■■■■“  “ " 


The  Beard  cf  Indian  Appeals  has  jurisdiction  tc 
review  legal  questions  arising  frem  the  alleged  viola- 
tion cf  regulatory  requirements  that  are  prerequisites 
to  the  exercise  of  discretionary  authority  vested  in 
the  Eureau  cf  Indian  Affairs. 

When  a decision  in  an  appeal  tc  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  is  net 
rendered  within  3C  days  from  receipt  cf  all  pleadings, 
the  Eoard  of  Indian  Appeals  acquires  jurisdiction  ever 
the  case  under  25  CF F 2.19. 

Because  the  Eoard  cf  Indian  Appeals  has  nc 
independent  knowledge  of  the  expiration  cf  the  30-day 
deadline  established  in  25  CFR  2.19  for  the  issuance  cf 
a decision  in  an  appeal  brought  tc  the  Deputy  Assistant 
Secretary — Indian  Affairs  (Operations)  , the  appellant 
must  inform  the  Beard  cf  the  expiration  of  that  period 
through  either  a notice  of  appeal  or  a motion  for  the 
Board  tc  assume  jurisdiction.  Upon  receipt  cf  such 
information,  the  Eoard  will  docket  the  appeal  and 
request  the  transmittal  cf  the  administrative  record 
from  the  Deputy  Assistant  Secretary. 

Urban  Indian  Council.  Inc,  v.  Acting  Deputy  Assistant 
Secretar y--Indjan  Affairs  Icreratjcns)  . 11  IEIA  146 

1 Apr7” 47  19637 


Although  the  Eoard  of  Indian  Appeals  does  not  have 
general  review  jurisdiction  over  decisions  cf  the 
Assistant  Secretary  for  Indian  Affairs,  43  CFR  4.33C 
permits  the  Assistant  Secretary  to  refer  any  matter 
concerning  Indians  to  the  Ecard. 

Juanita  Belsheimer  v. _ Assistant  Secretary  f cr_ 1 r d i an 
Hillls,  1 1~  I El  A~155  (Apr  . 14,  1983)  90  iT  lT~  1 6 5 
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JURISDICTION — Continued 

The  Eoard  of  Indian  Appeals  has  no  jurisdiction  to 
review  decisions  of  the  Acting  Assistant  Secretary  for 
Indian  Affairs  except  as  those  decisions  nay  be 
referred  to  it  on  a case-by-case  basis  or  through  rule- 
making. 

Ute  fountain  U<;e  Tribe  y. _ Acting  Assistant  Secretary 
for_Indian  Affairs,  11  IEIA  168  (Apr.  19,  1983) 

90  I. I.  169 


Unless  or  until  the  Cffice  of  Indian  Education 
Programs  promulgates  regulations  providing  for 
administrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CFR  Part  2.  These 
regulations  include  an  appeal  to  the  Board  of  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is,  based  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Programs  within  30  days  from  the  expiration 
of  the  time  for  the  filing  of  all  pleadings,  the  Beard 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Diane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
Educat ion_Programs,  11  IBIA  174  (Apr.  21,  1 983) 

9 C I.D.  172 


An  appeal  before  the  Board  of  Indian  Appeals  will 
not  be  dismissed  on  the  grounds  that  the  Board  lacks 
authority  to  grant  the  relief  requested  when  the  appeal 
seeks  review  of  legal  prerequisites  to  the  exercise 
of  discretionary  authority  vested  in  the  Eureau  cf 
Indian  Affairs. 

Idaho  Mining  Corp.  v.  Deputy  Assistant  Secretary-- 
Indian_Af fairs  iOpera tions]_,  11  IEIA  249  (July  29, 
1983)"  - - gc  32g 


The  Board  of  Indian  Appeals  does  not  have  author- 
ity to  declare  a duly  promulgated  regulation  of  the 
Department  to  be  invalid. 

Transwestern  Pipeline  Co.  v.  Acting  Deputy  Assistant 

ry-^Indi a n_ Affairs (Operations), , 12  IBIA  49 

(Oct.  28,  1983)  ~ ” --  - gc  ID^  4?4 


The  timely  filing  of  a notice  of  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent  * s 
estate  is  a jurisdictional  prerequisite. 

Esta te_gf _Ralph  James  _[Elmer).  Hail,  12  IBIA  62 
(Nov.  10,  1983) 


In  reviewing  a decision  of  the  Assistant  Secretary 
for  Indian  Affairs  referred  to  the  Board  of  Indian 
Appeals  by  the  Secretary  of  the  Interior  under  43  CFR 
4.220(a)  (2),  the  Board  has  the  full  authority  of  the 
Secretary  to  review  questions  both  of  law  and  of 
discretion. 

Pueblo_of_Laguna  v_.  Assistant_Secretary  for  Indian 
Affairs,  12  IBIA~80~  (Dec.~7 , 19837  ~ 90”.  l”.'  521 


BOAFE_OF_LAKI_ APPEALS 

The  Beard  cf  Land  Appeals  is  the  arbiter  cf  its 
jurisdiction,  and  neither  employees  of  ELK  ncr  attor- 
neys cf  the  Solicitor's  cffice  may  create  or  deny  the 
right  of  appeal  to  the  Eoard.  Mere  a notice  published 
by  BLM  erroneously  includes  a provision  for  appeal  tc 
the  Board,  the  Board  is  not  thereby  bound,  and  an 
appeal  filed  in  response  to  such  notice  is  subject  tc 
dismissal. 

The  authcrity  cf  BLM  state  directors  tc  designate 
the  boundaries  of  wilderness  study  areas  derives  frci 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  tc 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.  The  Ecard,  therefore,  may  affirm,  reverse 
cr  modify  such  boundary  designations  on  appeal  with 
finality,  and  BLM 8 s ministerial  implementation  cf  such 
final  decisions  will  not  create  a new  right  cf  appeal. 

Phelps  Dodge  Corp.  et  al..  72  IBLA  226  (Apr.  26,  1983) 


The  Ecard  cf  Land  Appeals  is  not  a court  cf 
general  jurisdiction  and  has  only  those  powers  dele- 
gated tc  it  by  the  Secretary  of  the  Interior.  It  has 
not  been  delegated  authcrity  tc  award  money  damages 
against  the  Eureau  of  Land  Management. 

li-Si-NOEiicutt,  75  I EL  A 305  (Aug.  30,  1983) 


Upcn  assuming  jurisdiction  of  an  appeal,  the  Ecard 
of  land  Appeals  has  full  authcrity  tc  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

Shiny  Rock  Mining  Ccrp. (On_Recc nsidera t jonp , 77  I EL  A 

261  (Nov.  3C,~1983) 


BLB  classif icaticns  cf  land  as  suitable  fer 
disposition  by  public  sale  are  not  subject  tc  appeal  tc 
the  Board  cf  land  Appeals.  likewise,  EIE's  dismissal 
of  a protest  against  a resource  management  plan  is  net 
appealable  tc  the  Beard.  In  each  instance,  ether  pre- 
visions for  agency  review  have  been  made  by  regulations. 

Oregon  Natural  Resources  Council,  78  IBLA  124  (Dec.  27, 
19837 


BUREAU_CF_IND I AN_AEF AIRS 

(See_a Iso  Indian  Prelate — if  included  in  this  Index.) 
GENERALLY 

The  Ecard  cf  Indian  Appeals  will  remand  a case  tc 
the  Eureau  cf  Indian  Affairs  under  43  CFR  4.337(b)  when 
legislation  is  passed  during  the  pendency  of  an  appeal 
that  potentially  gives  the  BIA  discretionary  authcrity 
tc  take  action  relative  to  the  basis  for  the  appeal. 

Dora  Joyce  Prieto  v . Acting  Area  Director.  Sacramento 
Ar ea_ Off icei_Eureau_of_ In di a n_ Affairs , 11  IEIA  124 
(Mar.  227  1983) 


ADMINISTRATIVE  AEEEALS 
Generally 

The  Board  of  Indian  Appeals  declines  tc  held  that 
a decision  issued  by  the  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations)  after  the  expiration  cf  the 
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BUREAU, .OF  INDIAN  AFFAIRS- -Continued 
ADMINISTRATIVE  APPEALS — Continued 
Generally — Continued 

30-day  period  established  in  25  CFR  2.19  is  void  when 
the  appellant  acquiesces  in  the  delay. 

Orban  Indian  Council.  Inc,  v.  Acting  Deputy  Assistant 

Secretary  — Indian  Affairs (Operations) , 11  IEI A 146 

(Apr.  4,  19837 


BUREAU_OF_LAND_MANAGEMENT 
(See  also  Mineral  Leasing  Act — if  included  in  this 
Index  .) 

"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Irvin_Di_Birdjt._Jri,  73  IBLA  210  (May  27,  1983) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  § 1744  (1976) , provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  of  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina  Development  Corp.  of  Utah,  77  IBLA  366  (Dec.  7, 

19837 


BUREAU_OF_RECL A NATION 

(See  also  Irrigation  Claims — if  included  in  this  Index.) 

GENERALLY 

Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended,  30  U.S.C.  §$  351-59  (1976  and 
Supp.  V 1981) , if  the  lands  embraced  within  an  oil  and 
gas  lease  application  are  under  surface  jurisdiction  of 
a bureau  within  the  Department  of  the  Interior,  such  as 
the  Bureau  of  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

Where  the  Bureau  of  Land  Management,  based  on  the 
recommendation  of  the  Bureau  of  Reclamation,  requires 
the  execution  of  a special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a condition  to  issuance  of  an  oil  and  gas 
lease,  the  record  must  reflect  that  such  stipulation  is 
supported  by  valid  reasons  weighed  with  due  regard  for 
the  public  interest,  including  evidence  that  less 
stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

Gar y_D^_ As ki ns , 74  IBLA  12  (June  24,  1983) 


BUREAU  CF  RECLAMATION — Co ntinued 
ENVIRONMENT 

The  exemption  under  sec.  404  (r)  for  an  otherwise 
Federal  project  is  available  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
provided  that  the  other  conditions  for  the  exempticn 
are  met  and  the  project  remains  in  Federal  ccntrcl. 

Federal  Water  Fclluticn  Control  Act  - Sec.  404 
Compliance  for  Erciects  Funded  in  Fart n by . State 
and  Local  Entities,  M-36915  (Supp.  I7» 

"(June  2, "1 96  37  90I.C.255 


CCAl  LEASES, AND  PERMITS 

(See  also  Mineral  leasing  Act — if  included  in  this 
Index .) 

GENERALLY 

Where  an  assignment  of  a ccal  lease  has  been 
approved  by  ELM  without  notice  of  a ccntroversy  regard- 
ing an  alleged  prior  assignment  to  a third  party  and 
BLM  subsequently  receives  a protest  from  the  third 
party,  a decision  dismissing  the  pretest  and  declining 
to  disturb  existing  conditions  will  be  affirmed  in  the 
absence  of  evidence  cf  resolution  of  the  dispute 
between  the  parties  through  agreement  or  litigation. 

Maneotis  Sheep  Co.,  Resource  Prcperties^_Inc. , 71  IBLA 
312"  |Bar7~227  1983) 


APPLICATIONS 

Where  emergency  leasing  regulations  have  been 
amended  after  ELM  adjudicated  an  application  tc  lease 
coal  lands  competitively,  ELM  on  remand  should  apply 
the  amended  regulations  to  the  applications  at  issue. 

Glenn_H.  Johnson.*  Western  Coal  Cc.,  71  IELA  96 

~(Fet7  2 47" 1 9637" 


"Dredging."  Dredging  to  recover  ccal  frem  a lake 
or  river  is  a surface  coal  mining  operation  as  defined 
in  the  Surface  Mining  Control  and  Reclamaticn  Act  cf 
1977.  A ccal  lease  application  to  dredge  a river  and 
lake  in  a national  forest  is  properly  rejected  where  it 
does  not  meet  the  criteria  set  cut  in  sec.  522  (e)  cf 
that  Act  and  43  CFR  3461.1  (a)  (2)  (i)  . 

Brentwood.*  Inc..,  76  IELA  73  (Sept.  21  , 1983) 

9C  I.I . 421 


The  Bureau  of  Land  Management  may  properly  decline 
a request  tc  participate  in  ccal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a Native  corporation;  and 
publication  cf  a proposed  withdrawal  segregating  the 
land  and  conveyance  cf  the  land  to  the  Native  corpora- 
tion is  imminent. 

James  w.  Taylcr_S  Associates , Inc.,  76  IEIA  1C3 
"(Sept ." 21 IS 8 3 ) 


LEASES 

Where  nctice  of  intent  tc  readjust  a ccal  lease  is 
given  to  a lessee  prior  tc  expiraticn  of  the  peried 
allowed  for  readjustment,  such  notice  satisfies  tbe 
statutory  requirements  for  readjustment,  and  ELM  nay 
subsequently  provide  the  specific  terms  or  conditions 
for  read justnent. 

Coal  leases  issued  prior  to  Aug.  4,  1976,  the  date 
of  enactment  of  the  Federal  Ccal  Leasing  Amendments  Act 
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COAL_LEASES_AND_ PERMITS — Continued 
LEASES — Continued 

of  197b,  are  at  the  time  of  readjustment  subject  to  the 
requirements  of  that  Act  and  regulations  promulgated 
pursuant  to  that  Act. 

Where  coal  leases  issued  under  the  previsions  cf 
sec.  7 of  the  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  § 207  (1976) , provide  that  the  United  States 
may  readjust  their  terms  and  conditions  at  the  end  cf 
20  years,  a decision  by  BLM  to  include  additional 
requirements  will  be  affirmed  where  the  readjusted 
provisions  objected  to  by  the  lessee  are  mandated  by 
statute  and/or  regulation  or  where  such  provisions  are 
in  accordance  with  the  proper  administration  of  the 
lands. 

Coasta l_St a tes_Energy_Coi , 70  IBLA  386  (Feb.  9,  1983) 


Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Mineral  leasing  Act  of  1920,  30  U.S.C. 
§ 207  (1976) , provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

Franklin_Real_Estate_Coi,  71  IBLA  13  (Feb.  10,  1983) 

Northern  Minerals_Co. A Northern  Coal  Co.,  71  IBLA  129 
"(Mar . 7,  198  3)" 


Where  coal  leases  issued  under  the  previsions  of 
sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 

§ 207  (1976) , provide  that  the  United  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a decision  by  BLM  to  include  additional  requirements 
will  be  affirmed  where  each  of  the  readjusted  provi- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/or  regulation. 

Lcne_Star_S teel_Cgi,  71  IBLA  92  (Feb.  24,  1983) 


Where  emergency  leasing  regulations  have  been 
amended  after  BLM  adjudicated  an  application  to  lease 
coal  lands  competitively,  BLM  on  remand  should  apply 
the  amended  regulations  to  the  applications  at  issue. 

Glen n H.  Joh nsgnA_W ester n_Cgal_Cc . , 71  IBLA  96 
iFebT  247  1983) 


A decision  by  the  Bureau  of  Land  Management  to 
readjust  a coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are  man- 
dated by  statute  or  regulation,  or  where  such  provi- 
sions are  in  accordance  with  proper  administration  of 
the  lands. 

Where  notice  of  intent  to  readjust  a coal  lease  is 
given  to  a lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  ELM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  §§  201-209  (1976) , governs  the  terms  and 
conditions  that  the  Department  may  impose  upon 
readjustment  of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  in  a readjusted  coal  lease 
a provision  stating  that  the  lease  is  subject  to  the 
provisions  of  the  Surface  Mining  Control  and  Reclama- 
tion Act  of  1977,  30  U.S.C.  §§  1201-1328  (Supp.  V 1981) 


CC  A L_ LE  A S ES_  A N E_ PJ  RH  ITS — Con  t inued 
LEASES-- Continued 

(SMCRA) . By  making  the  lease  subject  to  the  previsions 
cf  SMCRA,  a violation  of  that  Act  is  also  a violation 
of  the  lease,  so  the  remedies  available  to  the  United 
States  as  lessor  are  added  to  its  remedies  under  SMCRA. 

It  is  proper  to  include  in  a readjusted  coal  lease 
a provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a survey  and  inventory  cf  archaeological  and 
paleontological  values  prior  to  approval  cf  a mining 
plan  or  any  activity  that  would  disturb  the  surface  cf 
the  land. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  cf  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee. 

Under  43  CF B 3451.2,  readjustment  cf  a coal  lease 
becomes  effective  60  days  after  the  lessee  is  notified 
cf  the  readjusted  terms,  except  where  the  authorized 
officer  has  required  the  lessee  to  furnish  information 
specified  in  4 3 CFB  3422 . 3-4  for  review  by  the  Attorney 
General.  While  compliance  may  be  postponed  pending 
review  cf  a lessee’s  objections,  liability  fer 
increased  rental  or  royalty  accrues  from  60  days  after 
initial  notification  of  the  readjusted  terms. 

Gulf  Cil  Ccrr.,  Pittsburg  S Midway  Coal  Mining  Cc . , 

73  IELA  3 2 (June  17  1983J 


Coal  lease  issued  prior  to  the  enactment  cf  the 
Federal  Coal  teasing  Amendments  Act  is  at  the  time  cf 
readjustment  subject  to  the  requirements  cf  that  Act 
and  regulations  promulgated  pursuant  to  that  Act.  A 
decision  by  ELM  to  readjust  ccal  leases  tc  include 
requirements  mandated  by  statute  and  regulation  will  be 
affirmed . 

Where  the  Eureau  cf  land  Management  has  provided 
the  lessee  with  a notice  of  intent  tc  readjust  a ccal 
lease  and  specific  terms  and  conditions  of  the  read- 
justed lease,  and  has  established  that  the  effective 
date  of  these  readjustments  shall  be  the  twentieth 
anniversary  date  cf  the  lease,  postponing  administra- 
tion of  those  terms  and  conditions  pending  review  cf 
the  lessee's  pretest  is  not  inconsistent  with  require- 
ments for  readjustment  or  untimely  application  cf  the 
terms  and  conditions  by  ELM. 

A ccal  lease  clause  which  implements  a statutory 
benefit  is  net  ambiguous  where  the  terms  tc  be  applied 
are  expressed  in  a regulation  which  is  cited  in  that 
clause.  Where  there  is  no  allegation  that  the  appli- 
cable process  is  erroneous  or  that  a cognizable 
interest  has  been  adversely  affected,  the  proposed 
clause  of  the  readjusted  lease  will  be  affirmed. 

EMC_Ccrp. , 74  IELA  389  (July  29,  1983) 


At  the  time  cf  readjustment  of  the  terms  cf  an 
underground  ccal  lease,  ELM  may,  consistent  with  the 
policy  of  the  Minerals  Management  Service,  set  the 
royalty  rate  at  8 percent  and  refuse  to  consider  a 
reduction  cf  the  rate  to  5 percent,  under  the  discre- 
tionary authority  embodied  in  43  CFR  347  3.  3-2  (a )( 3) . 

Nliicnal_King_Coal^_Inc . , 76  IEIA  124  (Sept.  26,  1563) 


A decision  by  the  Eureau  of  Land  Management  tc 
readjust  a ccal  lease  will  be  affirmed  where  the  read- 
justed previsions  appealed  by  the  lessee  are  mandated 
by  statute  cr  regulation,  or  where  such  previsions  are 
in  accordance  with  proper  administration  cf  the  lands. 

The  Beard  cf  Land  Appeals  will  net  reverse  as 
unreasonable  a readjustment  of  an  underground  ccal 
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lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 

§ 209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  §$  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 

Mid-Continent  Coal_6_Coke  Co.,  76  IBLA  312  (Oct.  19, 
1983) 


Where  a notice  of  intent  to  readjust  a coal  lease 
is  given  to  a lessee  prior  to  expiration  cf  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements,  and  BLM  may  subsequently  pro- 
vide the  specific  terms  or  conditions  for  readjustment. 

Coal  leases  issued  prior  to  enactment  of  the 
Federal  Coal  Leasing  Amendments  Act  of  1976  are,  at  the 
time  of  readjustment,  subject  to  the  requirements  of 
that  Act  and  regulations  promulgated  pursuant  to  that 
Act. 

When  notice  of  intent  to  readjust  a ccal  lease  is 
given  to  a lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  and  such  notice  prescribes  a 
specific  date  when  readjusted  lease  terms  shall  be 
transmitted  to  the  lessee,  BLM' s subsequent  failure  to 
transmit  the  readjusted  lease  terms  within  the  time 
specified  in  the  notice  constitutes  a waiver  of  the 
right  to  readjust  the  lease. 

Kaiser_Steel  Cor£._,  76  IBLA  387  (Oct.  27,  1983) 

90  I.D.  470 


Where  in  a previous  appeal  the  Beard  has  consid- 
ered and  decided  appellant's  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  cf  a 
coal  lease,  a second  appeal  based  upen  appellant's 
objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 

Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

Lcne_Star_Steel_Coi#  77  IBLA  96  (Nov.  14,  1983) 


READJUSTMENT 

At  the  time  of  readjustment  of  the  terms  of  an 
underground  coal  lease,  BLM  may,  consistent  with  the 
policy  of  the  Minerals  Management  Service,  set  the 
royalty  rate  at  8 percent  and  refuse  to  consider  a 
reduction  of  the  rate  to  5 percent,  under  the  discre- 
tionary authority  embodied  in  43  CFR  3 473.3-2  (a)  (3). 

Naticnal_King_Coalx_Inci,  76  IBLA  124  (Sept.  26,  1983) 


CCA1  LEASES  AND  PERMITS — Con t inued 
ROYALTIES — Continued 

the  Surface  Mining  Control  and  Reclamation  Act,  the  tax 
imposed  by  the  Black  lung  Benefits  Revenue  Act  cf  1977, 
and  the  Arizona  State  mining  tax,  since  the  selling 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  fer  that  amount  by  the  buyer. 

It  is  preper  to  deduct  the  amount  cf  fixed  minimum 
royalty  from  the  gross  sales  price  cf  ccal  befere  cal- 
culating rcyalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a coal  purchase  agreement  provides  that  the 
purchase  price  cf  ccal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  cf  variation  from  an  agreed  minimum  heat 
value  of  ccal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  ccsts  cf 
transporting  noncalcrific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a result,  the  royalty  due  to  Indian  tribes  which  cwn 
the  ccal,  because  the  low  heat  value  of  the  ccal  is 
intrinsic  to  the  material  being  “sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  cf  the 
ccal  to  transport  lew  heat  value  ccal. 

Owing  tc  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  cf  the  Geclogical  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  tc  impose 
late  payment  charges  where  equity  requires  them.  Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  tut 
not  paid.  Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a bona  fide  appeal  cf  the  underlying 
royalty  determination.  The  lessee  is  protected  frem 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  rcyalty  ultimately 
found  to  be  due. 

Peabody  Coal  Cc..  Hoci  Indian  Trite,  72  IELA  337 

1 Apr”  2 97**  198  37 


Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  198C,  fixing  the  amount  of  a ccal  lease  bend 
at  three  times  menthly  production,  are  not  subject  tc 
the  notice  and  comment  provisions  cf  5 U.S.C.  § 553(b) 
(1976) . 

Guidelines  fixing  the  amount  cf  a ccal  lease  tend 
at  three  times  monthly  production  are  net  arbitrary  and 
capricious  by  reason  cf  the  fact  that  the  rationale 
for  the  guidelines  is  not  set  forth  therein. 

Cambridge  Mining  Co..  74  IBLA  26  (June  24,  1983) 


At  the  time  cf  readjustment  of  the  terms  cf  an 
underground  ccal  lease,  BLM  may,  consistent  with  the 
policy  cf  the  Minerals  Management  Service,  set  the 
royalty  rate  at  8 percent  and  refuse  to  consider  a 
reduction  of  the  rate  tc  5 percent,  under  the  discre- 
tionary authority  embodied  in  43  CFR  3473. 3-2  (a)  (3) . 

National  Kinc  Ccal.  Inc..  76  I E I A 124  (Sept.  26,  1983) 


ROYALTIES 

Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  other  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
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GENERALLY 

The  obligation  to  establish  a valid  color-of- title 
claim  is  upon  claimant.  where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a request  for  a fact-finding  hearing 
pursuant  to  43  CFR  4.415  will  be  denied. 

Eernard_Ri_Sn^deri_Hi_Marie_ Snider , 70  IBLA  207 
(Jan.  247  1983) 


Acquiring  title  to  Federal  lands  by  tax  deed  from 
a local  state  authority  that  mistakenly  believes  it  has 
title  to  the  lands  initiates  a new  title  for  the 
purposes  of  determining  when  possession  under  colcr  of 
title  commenced.  There  is  no  privity  between  the 
person  acquiring  the  tax  deed  and  any  previous  owner. 

No  valid  class  2 color-of-title  claim  is  presented 
where  the  earliest  possible  date  of  commencement  cf 
adverse  possession  was  long  after  Jan.  1,  1901. 

Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 
will  be  vacated  as  will  BLfl's  decision  applying  it  as  a 
basis  for  rejecting  a color-of-title  application. 

Where  color-of-title  applications  allege  facts 
sufficient  to  establish  entitlement  to  class  1 claims, 
and  where  the  claimed  lands  were  apparently  open  to  the 
operation  of  the  public  land  laws  at  all  times  during 
the  alleged  occupancy  of  the  lands,  BLB's  decision 
rejecting  the  applications  will  be  vacated  and  the 
matters  remanded  for  adjudication  of  their  merits. 

Estate_of_John_Ci_Brintgn,  71  IBLA  160  (Bar.  10,  1983) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.  The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1 claim  has  been  met.  A failure  to  carry  the 
burden  of  proof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

Cor  rine_B_._  Vigil , 74  IBLA  111  (June  30,  1983) 


The  obligation  to  establish  a valid  color-of-title 
claim  is  upon  the  claimant. 

Pedro  A . Suazox_ Eleanor  G.  Suazo,  75  IBLA  212  (Aug.  23, 
1983)" 


A class  1 color-of-title  claim  made  under  Depart- 
mental regulation  43  CFR  2540.0-5  (b)  must  be  based  upon 
a document  which  appears  to  convey  the  claimed  land  to 
claimant  or  his  predecessors.  In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  the  Bureau  of 
Land  Management  correctly  rejected  claimant's  applica- 
tion. 

Jfiber t_Hi_Cggper , 75  IBLA  354  (Aug.  31,  1983) 


COLCR, OB  CLAIB  CF  TjlLE — Con  tinned 
GENERALLY — Continued 

An  applicant  under  the  Colcr  of  Title  Act  has  the 
burden  of  prccf  to  establish  to  the  Secretary  cf  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  teen  met.  The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1 claim  has  been  met.  A failure  to  carry  the 
burden  cf  proof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

No  valid  class  2 cclcr-of-title  claim  is  presented 
where  the  earliest  possible  date  cf  commencement  cf 
adverse  possession  was  leng  after  Jan.  1,  19C1. 

A tax  title  has  nothing  to  do  with  the  previous 
chain  of  title  and  does  not  in  any  way  connect  itself 
with  it.  It  is  a breaking  up  of  all  previous  titles, 
legal  and  equitable. 

In  order  to  support  a class  1 claim  a claimant 
must  establish  that  the  land  has  teen  held  in  geed 
faith  and  in  peaceful  adverse  possession  by  the  claim- 
ant, his  ancestors  cr  grantors  under  claim  cf  title  fer 
more  than  20  years.  If  the  ancestor's  possessicn  is 
not  in  good  faith,  the  chain  has  been  broken,  the 
bolding  period  cf  the  ancestor  may  not  be  tacked  cn 
and  the  statutory  period  begins  anew. 

Hal  H.  Memmctt . 77  IELA  399  (Dec.  9,  1983) 


ADVERSE  POSSESSION 

No  valid  class  2 cclor-of- t itle  claim  is  presented 
where  the  earliest  possible  date  of  commencement  cf 
adverse  possession  was  long  after  Jan.  1,  19C1. 

Where  the  Board  cf  Land  Appeals  has  previously 
held  that  the  record  did  not  shew  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  tc 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  tc  entry,  the  Eoard's  previous  decision 
will  be  vacated  as  will  ELB's  decisicn  applying  it  as  a 
basis  for  rejecting  a cclor-of-title  application. 

istate_cf_Jcfcn_C._Brintcn,  71  IELA  160  (Bar.  10,  1983) 


No  valid  class  2 color-of-title  claim  is  presented 
where  the  earliest  possible  date  of  commencement  cf 
adverse  possessicn  was  long  after  Jan.  1,  1901. 

A tax  title  has  nothing  to  do  with  the  previous 
chain  of  title  and  dees  not  in  any  way  connect  itself 
with  it.  It  is  a breaking  up  of  all  previous  titles, 
legal  and  equitable. 

Ial_H._Meffmctt , 77  IBLA  399  (Dec.  9,  1983) 


AEELICATICNS 

Where  the  Board  cf  Land  Appeals  has  previously 
held  that  the  record  did  not  shew  that  lands  were  ever 
open  to  the  eperatien  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  tc 
cclcr-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decisicn 
will  be  vacated  as  will  ELB's  decisicn  applying  it  as  a 
basis  for  rejecting  a color-of-title  application. 

Where  color-of-title  applications  allege  facts 
sufficient  tc  establish  entitlement  tc  class  1 claims, 
and  where  the  claimed  lands  were  apparently  open  tc  the 
operation  of  the  public  land  laws  at  all  times  during 
the  alleged  cccupancy  of  the  lands,  ELB's  decisicn 
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CCLOR_OR_CL AIM_OF_TITLE — Con  t i n u € d 
APPLICATIONS — Continued 

rejecting  the  applications  will  be  vacated  and  the 
matters  remanded  for  adjudication  of  their  merits. 

Est a te_of _ J ohn_C . _Brj.nt on , 71  IBLA  160  (Mar.  10,  1983) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.  The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1 claim  has  been  met.  A failure  to  carry  the 
burden  of  proof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

Cor rine_M_._ Vigil , 74  IBLA  111  (June  30,  1983) 

Hal  H.  Memmott.  77  IBLA  399  (Dec.  9,  1983) 


A class  1 color-of-title  claim  made  under  Depart- 
mental regulation  43  CFR  2540.0-5  (b)  must  be  based  upon 
a document  which  appears  to  convey  the  claimed  land  to 
claimant  or  his  predecessors.  In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  the  Bureau  of 
Land  Management  correctly  rejected  claimant's  applica- 
tion. 

Robe rt_Hi_Cc ope r,  75  IBLA  354  (Aug.  31,  1983) 


APPRAISED  VALUE 

Where  the  purchase  price  for  a tract  of  land 
applied  for  under  the  Color  of  Title  Act  is  based 
solely  upon  a Bureau  of  Land  Management  appraisal  of 
the  fair  market  value  of  the  land  at  the  date  of 
appraisal,  and  no  allowance  is  made  for  equitable 
factors  which  appear  on  the  record  in  favor  of  the 
applicant,  the  case  will  be  remanded  to  the  Eureau  of 
Land  Management  for  consideration  of  such  equities. 

Paul  R._Scott*  Betty  F.  Scott,  76  IBLA  143  (Sept.  26, 

19837 


CULTIVATION 

The  cultivation  requirement  of  a class  1 colcr-of- 
title  claim  is  not  satisfied  if  the  land  is  not  reduced 
to  cultivation  at  the  time  the  application  is  filed  and 
has  not  been  cultivated  for  at  least  5 years  previously. 

Bernard_R.  Snyder*  M._Marje  Snyder,  70  IBLA  207 
(Jan . 24,  1 98 j7 


The  cultivation  requirement  cf  a class  1 colcr- 
of-title  claim  is  not  satisfied  if  the  land  is  merely 
grazed  or  if  the  land  is  not  reduced  to  cultivation  at 
the  time  the  application  is  filed  and  no  evidence  is 
provided  to  support  compliance  with  the  cultivation 
requirement. 

Gladys  Lomax,  75  IBLA  89  (Aug.  11,  1983) 


To  establish  a class  1 color-cf-ti tie  claim,  made 
under  the  Color  of  Title  Act,  land  must  be  reduced  to 
cultivation  at  the  time  of  filing  the  claim  application. 

Pedro_A.  Suazox_Eleanor  G._Suazo,  75  IBLA  212  (Aug.  23, 
1983) 


C CLC E_C R_CL A I M_0 F_ TI T L E — Con  t i n u e d 
GCCD  FAITH 

In  order  to  support  a class  1 claim  a claimant 
must  establish  that  the  land  has  been  held  in  good 
faith  and  in  peaceful  adverse  possession  by  the  claim- 
ant, his  ancestors  cr  grantors  under  claim  cf  title  fcr 
more  than  20  years.  If  the  ancestor's  possession  is 
not  in  good  faith,  the  chain  has  teen  broken,  the 
holding  pericd  of  the  ancestor  may  net  be  tacked  cn 
and  the  statutory  pericd  begins  anew. 

Ka 1_ H*_Me b me t t , 77  IBIA  399  (Dec.  9,  1983) 


IMPROVEMENTS 

Improvements  relied  upen  to  establish  a class  1 
colcr-of-tit le  claim  must  be  present  on  the  lane  at  the 
time  the  application  is  filed  and  must  enhance  the 
value  of  the  land. 

Bernard  R.  Snyder*  M.  Marie  Snyder,  70  IEIA  2C7 
Ijanl  247  19637 


Where  a cclcr-cf-title  applicant  claims  that 
valuable  improvements  have  been  constructed,  and  an 
investigation  reveals  (hat  the  only  improve  Bents 
existing  at  the  time  the  application  was  filed  were 
an  abandoned  cil  well  and  certain  roads  or  trails 
providing  access  to  the  property,  the  applicaticr  was 
properly  rejected  for  failing  to  satisfy  the  require- 
ment for  valuable  improvements. 

£ladys_Lomax , 75  IELA  89  (Aug.  11,  1983) 


To  establish  a class  1 color-of-title  claim,  made 
under  the  Color  of  Title  Act,  claimed  improvements  must 
enhance  the  value  of  the  land. 

Pedro  A.  Suazc*  Eleanor  G.  Suazc,  75  IEIA  212  (Aug.  23, 

198  37"" 


PRIVITY 

Acquiring  title  to  Federal  lands  by  tax  deed  frem 
a local  state  authority  that  mistakenly  believes  it  has 
title  to  the  lands  initiates  a new  title  fcr  the 
purposes  of  determining  when  possession  under  cclcr  cf 
title  ccnmenced.  There  is  no  privity  between  the 
person  acquiring  the  tax  deed  and  any  previous  owner. 

Estate  of  John  C.  Erintcn.  71  IBLA  160  (Mar.  1C,  1963) 


COM M U NIC A TIC K_ SITES 

Appraisals  cf  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Dona ld_R._Cl ark,  70  IELA  39  (Jan.  10,  1983) 


Under  43  CFR  2802.1-7  (e)  (1979)  , which  previded 

that  charges  fcr  use  and  occupancy  cf  a communicaticn 
site  cn  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  procedure 
A BIM  decision  informing  appellant  of  its  right  tc  file 


35 


COMMUNICATIONS  IT  ES — C on  t inued 

a request  for  a hearing  with  the  Board  of  Land  Appeals 
after  BLM  has  determined  the  rental  does  net  meet  the 
requirements  of  43  CFR  2802.1-7 (e)  (1979). 

While  the  requirement  of  43  CFR  2802.1-7{e)  (1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle_Lx  Inc.,  36  IBLA  260 
(1978)  . 

UiSi_S t eel_Co r£i , 71  IBLA  88  (Feb.  24,  1983) 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charge, s without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  28C2.1-7(e)  (1979),  for 

notice  and  opportunity  for  a hearing  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Ci£cle_Lx_Inc. , 36  IBLA  260  (1978). 

where  the  current  fair  rental  value  ct  a communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideraticn . 

Denver  6 Rio  Grande  Western  Railroad  Co..  71  IBLA  352 
liarT  28, ~ 1983) 


The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-cf-way , including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  other 
leased  sites. 

Where  either  the  comparable  lease  or  comparable 
sale  method  is  used  to  ascertain  fair  market  value  of  a 
communications  site,  such  method  automatically  includes 
consideration  of  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  be 
applied  in  conjunction  with  either  method. 

American  Telephone  S Telegraph  Co.  et  al.,  77  IBLA  110 
liov.  14,  1983“' 


constitutional^  AW 

GENERALLY 

The  Board  of  Indian  Appeals  does  not  have 
authority  to  declare  a duly  promulgated  Departmental 
regulation  invalid  or  to  declare  an  act  cf  Congress 
unconstitutional. 

2iSU®_Zarr_v_._  Ac  ting_ge£Uty_  Direct  grx_Cf  f ice_of_Indian 
M uc a tion_ Programs  » 11  IBIA  174  (Apr.  21,  1983) 

90  I.D.  172 


c c N S 1 1 T U T IC N A l_ L A W — Con  tinued 
GENERALLY — Continued 

Department  of  the  Interior,  as  an  agency  cf  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pre- 
visions cf  the  Federal  Land  Folicy  and  Management  Act 
of  1976  are  constitutional. 

James  D,  Ross.  Maria  J.  Ross.  72  IBLA  395  (Fay  5,  1983) 


Federal  statutes  governing  mineral  leasing  cn  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships tc  the  extent  of  any  inconsistency  therewith 
for  purposes  cf  determining  the  first-qualified  offerer 
for  a Federal  oil  and  gas  lease. 

LSMJ  Exrloratjcn  Group.  74  IBLA  185  (July  18,  1983) 

1BS_ Assoc iates^_Inc.,  74  IBLA  192  (July  18,  1983) 


The  Department  cf  the  Interior,  as  an  agency  cf 
the  executive  branch  cf  the  Government,  is  net  the 
proper  forum  to  decide  whether  a statute  enacted  by 
Congress  is  unconstitutional. 

Joseph  A_._Ear  nes_et_al. , 78  IELA  46  (Dec.  13,  1983) 

90  I.D.  550 


DUE  PRCCESS 

Due  prccess  does  not  require  notice  and  a right  tc 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  cf  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

Anita  Robinscn.  71  IELA  380  (Mar.  29,  1983) 

Fh il ip_ A ._Cr a mer , 74  IELA  1 (June  21,  1983) 


Due  process  does  not  require  nctice  and  a prior 
right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  long  as  the  individual 
is  given  nctice  and  an  opportunity  to  be  heard  befere 
the  deprivation  becomes  final. 

Robert  J.  Kingx  L^  K ._jjollenbeak , 72  IBLA  75  (Apr.  12, 

19831 


Mining  claims  located  on  lands  which  are  closed  tc 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  nctice,  cr 
hearing  is  required  preliminary  to  a decision  holding 
that  such  claims  are  invalid. 

John  A.  Boss,  Maxine  Lidke,  73  IBLA  16  (May  5,  1983) 

Ei-N-s-Coiei a n d , 75  IELA  87  (Aug.  11  , 1983) 

Shiny  Rock  Fining  Ccr  r . (Cn_Reccnsi derat ienj. , 7 7 IELA 

261  (Nov . ~ 3 0 , 19837 


An  application  for  an  oil  and  gas  lease  is  a mere 
hope  or  expectancy  and  where  a party  has  nc  property 
interest  of  which  it  may  be  deprived  there  can  be  nc 
failure  cf  Ccnstituticnal  due  process. 


Altex_Cil_Ccrp. , 73  IELA  73  (May  17,  1983) 
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C C N S T I T U T 1 0 N A L_L A W — Con  tinued 
DUE  PROCESS — Continued 

An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  no 
right  to  continued  funding  during  a subsequent  fiscal 
year.  There  is  no  analogy  between  the  termination  of 
welfare  benefits  without  a hearing  and  the  expiration 
of  a grant  under  its  own  terms. 

Native  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary--lndjan  Affairs (Operations)  « 

II~IeIa  214  15uly~l7~1983)  90  I. I.  283 


Due  process  does  not  require  notice  cf  a right  to 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  an  asserted  property  right  so  long  as 
the  individual  is  given  notice  and  an  opportunity  to  be 
heard  before  the  deprivation  becomes  final. 

John_Di_Archer_et_ali,  75  IBLA  128  (Aug.  15,  1983) 


C0NTESTS_AND_PR01ESTS 

(See_also  Administrative  Procedure,  Rules  cf  Practice — 
if  included  in  this  Index.) 

GENERALLY 

Where  the  owner  of  an  interest  in  a mining  claim 
dies  prior  to  the  filing  of  a contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  cn  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

United  States.y., Joseph. Laczkowski  S Eula  G.  Jones 
l^ont ney£, ~71~IbL A~ 364  (Mar7“ 287“ 1983) 


It  is  not  the  function  of  the  Board  cf  Land 
Appeals  to  make  an  inquiry  into  the  motivation  of  any 
Government  agency  which  has  initiated  a contest  against 
mining  claims.  The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  net  of 
others  in  the  same  general  area  does  net  constitute  a 
denial  of  due  process.  The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  sc  presented, 
mining  claims  properly  are  declared  null  and  void  upon 
a showing  of  lack  of  discovery  of  a valuable  mineral 
deposit  upon  the  claims. 

United  States  v.  Lee  H.  Rice,  Goldie  EA  Hjce , 73  IBLA 
12  8 (May  2 3 7” 9 8 37"" 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  net  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocation  of 
a claim  following  a rival  claimant's  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1744  (1976) . 

IM£0_Services,  73  IBLA  374  (June  15,  1983) 


BLM  may  not  summarily  dismiss  a private  contest 
complaint  against  a homestead  entry  for  failure  to 
file  with  BLM  proof  of  service  on  the  contestee  within 
30  days  of  service,  as  required  by  43  CFB  4.450-3, 
where  the  evidence  indicates  that  the  contestant 


CC NT ESTS_ A NC_ PROTESTS — Continued 
GENERALLY — Continued 

actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

BLM  may  net  dismiss  a private  contest  complaint 
against  a homestead  entry  for  failure  to  effer  reasons, 
not  a matter  of  public  record,  in  accordance  with 
43  CFR  4.450-1,  where  the  complaint  alleges  failure  tc 
establish  a residence  within  6 months  after  the  date  cf 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  ELM 
land  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  examination  cf  the  land  pricr 
tc  the  last  day  cn  which  a residence  could  be 
established. 

BLM  must  dismiss  a private  contest  ccmplairt 
against  a homestead  entry  where  it  is  not  supported  ty 
the  affidavit  cf  a corroborating  witness  which  alleges 
facts  which,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  ty  43  CFR  4.45C-4(c). 

Jessie  L.  W i negeart  v.  Glenn  W.  Prjce,  74  IELA  373 
“(July  29,  1963)  ‘ -----  gfl  33g 


Where  the  Eureau  of  Land  Management  refers  a ccm- 
plaint  about  the  issuance  of  a crossing  permit  under 
43  CFB  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  cf 
the  Administrative  Law  Judge  must  be  vacated. 

Jones  £ Sandy  Livestock,  Inc..  75  IELA  40  (Aug.  5,  1983) 


Where  ccnflicting  evidence  existing  in  the  case 
file  and  submitted  cn  appeal  concerning  a Native  allot- 
ment applicant's  use  and  occupancy  cf  the  land  raises 
factual  issues,  the  Eureau  of  Land  Management  should 
initiate  a Government  contest  sc  that  the  factual 
issues  can  be  resolved  at  a hearing. 

Katmailand.  Inc.,  et  al. . 77  IELA  347  (Lee.  5,  1963) 


CONTRACTS 

(See  also  Appeals,  Claims  Against  the  United  States, 
Delegation  of  Authority,  Labcr,  Rules  cf  Practice — 
if  included  in  this  Index.) 

GENERALLY 

The  signing  of  an  oil  and  gas  lease  effer  ty  the 
authorized  officer  cf  the  Eureau  of  Land  Management  is 
the  act  that  constitutes  issuance  cf  the  lease  and 
creates  a binding  ccntract.  A subsequent  decision  net 
to  issue  oil  and  gas  leases  in  an  area  will  net  support 
cancellation  cf  a preexisting  lease.  Cancellation  cf  a 
lease  based  cn  a post-lease  event  is  limited  tc  circum- 
stances where  there  has  teen  a statutory  or  regulatory 
violation  or  a violation  of  the  lease  terms. 

Carl  J.  Taffera.  71  IELA  72  (Feb.  22,  1983) 


Disputed  allegations  do  not  constitute  evidence 
and  cannot  be  accepted  as  proof  cf  facts,  where  a 
contractor  asserts  that  a termination  is  a breach 
because  it  involves  a lack  of  good  faith  motivated  by  a 
specific  intent  tc  injure  the  contractor  tut  effers  nc 
evidence  to  support  the  constituent  facts  necessary  tc 
find  such  a breach,  no  breach  may  be  found. 

A ccntract  should  be  interpreted  sc  as  tc  give  a 
reasonable  meaning  to  all  its  parts  and  its  previsions 
should  net  he  construed  as  ccnflicting  unless  ec  ether 
reasonable  construction  is  possible. 

Because  a contract  provision  is  superfluous,  it 
is  not  necessarily  ambiguous,  and  the  presence  in  the 
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same  contract  of  two  provisions  directed  at  alternative 
methods  for  termination  does  not,  of  itself,  result  in 
an  ambiguity. 

A££eal_of_Da vid_R^  BrownA_Jr. , IBCA- 1600-7-82  (Mar.  31, 
19837 


Ordinarily,  the  signing  of  an  oil  and  gas  lease 
offer  by  the  authorized  officer  of  the  Bureau  of  Land 
Management  is  equivalent  to  issuance  of  the  lease  and 
creates  a binding  contract.  However,  where  a regula- 
tion provides  that  no  oil  and  gas  lease  offers  will  te 
accepted  on  lands  withdrawn  for  the  protection  of  wild- 
life, and  the  authorized  officer  fails  to  fellow  the 
regulation,  such  signing  is  not  authorized  and, 
therefore,  not  binding  on  the  Secretary. 

Yates , 79  IBLA  159  (July  12,  1983) 


CONSTRUCTION  AND  OPERATION 
Generally 

An  appeal  is  denied  where  a painting  contractor 
claiming  an  equitable  adjustment  for  increased  costs 
fails  to  show  that  the  Government  breached  a duty  to 
disclose  superior  knowledge  Regarding  multiple  layers 
of  paint  and  information  on  an  effective  stripping 
agent  because  such  information  could  reasonably  be 
obtained  by  painting  contractors  during  a site  visit 
or  from  customary  trade  sources  and  the  information  was 
not  found  to  be  vital  to  the  performance  of  the  con- 
tract. 

A££eal_of_RA_Mi_Crum_Constructipn_Coi,  IBCA- 1627- 10-82 
(June  227  1983) 


Where  the  contractor  reasonably  interpreted 
contract  provisions  covering  the  excavation  and  place- 
ment of  gravel  for  a building  slab  and  the  supplying  of 
certain  flooring  timbers  not  to  be  his  responsibility, 
the  Board  held  the  contractor  entitled  to  compensation 
for  extra  work  when  the  Government  ordered  performance 
of  those  tasks  not  required  under  the  contractor's 
interpretation. 

Appeal_of_C._Gi_Norton  Co..,  IBCA-1647-1-83  (Nov.  14, 

19837 


Actions  of_Parties 

A claim  for  additional  rock  excavation  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  for 
which  it  has  not  been  paid. 

ft££§dl_gf_Central_Cglorado_Contr actor sA  Inc..,  IBCA-120  3- 
8-78  (Mar.  257  1983)  ” 90  I.C.  109 


In  interpreting  a contract,  statements  of 
authorized  Government  officials  made  at  a prepropcsal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  the 
parties'  intentions  and  joint  understanding  of  the 
contract  requirements. 

Statements  made  at  a prepropcsal  conference  by  the 
designated  contracting  officer's  technical  representa- 
tive (COTfl)  who  presided  at  the  conference,  are  binding 
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upon  the  Government  when  it  is  determined  that  ji)  the 
CCTR  was  the  '’authorized  representative"  of  the  con- 
tracting officer  within  the  meaning  of  clause  1 (b)  cf 
the  General  Provisions  of  the  contract;  (ii)  there  is 
no  evidence  that  bidders  who  attended  the  conference 
were  made  aware  of  any  limitations  cf  the  CCTR ' s 
authority;  (iii)  the  COTR  played  an  extensive  role  in 
the  preparation  of  the  solicitation;  and  (i v)  the 
testimony  cf  the  CCTR  indicated  that  he  had  no  reason 
to  believe  that  he  was  not  authorized  to  make  such 
statements. 

Appeal  of  Petti John  Engineering  Cc^  Inc.,  IBCA-1346- 
4-80  (Kay  26,  1983) 


Allowable  Costs 

In  a case  in  which  the  appellant's  metier  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  te  prohibited  by 
a prevision  cf  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  of  Eerguson  Construction  Co.,  IBCA-1681-6-63 

lcct7~28,~19£37~ 


Changed  Conditions_  (Differing  Site_Condit ices) 

Onder  a contract  which  required  the  reconstruction 
of  an  earthen  dike,  where,  in  the  course  cf  perfor- 
mance, the  contractor  was  confronted  with  unusually 
large  boulders,  the  Board  held  the  contractor  entitled 
to  category  (2)  or,  alternatively,  category  (1)  differ- 
ing site  conditions  relief  for  extra  costs  incurred 
based  upon  the  following  findings;  (a)  That  a site 
inspection  did  not  disclose  the  existence  cf  the 
boulders  in  the  dike ; (b)  that  the  Government  failed  tc 
communicate  tc  bidders  available  information  concerning 
the  existence  cf  the  boulders;  (c)  that  the  contract 
documents  gave  no  indication  cf  their  existence; 

(d)  that  the  Government  inspector  carelessly  miseem- 
municated  a prohibition  against  blasting  tc  protect 
nesting  osprey  despite  no  prohibition  against  blasting 
in  the  contract  documents ; and  (e)  that  the  term 
"unclassified  excavation"  in  the  circumstances  does 
not  include  "rock  excavation"  when  blasting  is 
prohibited. 

Appeal  of  Industrial  Bachine  S Belding*  Inc.,  lECfi- 
1 3 2 2-12-7 9~”( J u 1 y Il7~l983)“  “ * ”*90  I.C.  308 


Provisions  in  the  specifications  requiring  reck 
excavation  cf  a seawall  foundation  coupled  with  the 
prohibition  against  blasting , cannot  be  interpreted  as 
the  intention  cf  the  parties  that  the  contractor  he 
required  to  utilize  every  possible  mechanical  means  tc 
excavate  any  and  every  type  of  rock  condition  encoun- 
tered at  the  site . The  Government's  argument  that  a 
proper  site  visit  would  have  disclosed  outcroppings  cf 
massive  rock  and  thus  put  the  contractor  on  notice  that 
similar  type  rock  would  exist  below  the  surface  making 
excavation  difficult,  is  unpersuasive  as  a contractor 
may  rely  on  the  indications  contained  in  the  contract. 

A contractor's  claim  for  an  equitable  adjustment 
based  upon  an  alleged  differing  site  condition  was  net 
tarred  by  its  failure  tc  give  formal  written  notice  cf 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  cf  such  condition  from  the  contrac- 
tor's submission  of  alternative  designs  for  anchoring 
the  seawall . The  contractor's  designs  were  based  cn 
the  actual  reck  conditions  disclosed  by  partial 


38 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Changed  Conditions_  (Differing  Si te_ Condi  tig ns) 

— Continued 

excavation  and  not  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 

Roger  J._Au_6_Soni  Inc.,  IBCA-1303-9-79  (Sept.  14, 
19837*  * 90  I. I.  401 


Changes  and  Extras 

The  Board  denies  claims  based  upon  a constructive 
change  theory  (operational  breaches)  where  it  finds 
from  the  evidence  of  record:  That  work  claimed  by  the 

contractor  to  be  extra  work  was  required  by  the  con- 
tract to  be  performed  by  the  contractor  at  its  own 
expense;  that  there  is  no  substantial  showing  of 
Government  fault;  that  the  purported  prccf  rests  upon 
unsupported  opinion  or  mere  allegations;  that  claimed 
delays  alleged  to  be  caused  by  the  Government  are  not 
shown  to  be  unusual,  unreasonable,  or  unauthorized  by 
the  contract  documents;  or,  that  the  contractor  was 
paid  for  the  claimed  extra  work  in  accordance  with  the 
contract  provisions. 

Where  the  Government  admits  that  a change  tc  the 
contract  occurred,  but  refuses  to  pay  the  contractor 
for  claimed  resulting  extra  work,  contending  that  the 
contractor  was  paid  therefor,  the  Board  holds  that  the 
burden  of  proof  shifts  to  the  Government  to  prove  the 
alleged  payment,  and  upon  a failure  to  sustain  that 
burden,  holds  the  contractor  entitled  to  the  amount 
claimed . 

Appeal_of  Thorn  Construction  Co. Jt_Inc. , IECA-1254- 
3-79  ( Jan7~27  „ 19837”"  ””  ~ ””  90  I.D.  21 


Where  during  a visit  to  the  project  site  prepara- 
tory to  submitting  a bid  for  the  construction  of  a road 
and  bridge,  a contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprcck  but  when 
placed  the  slope  stakes  required  all  of  the  caprcck  to 
be  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Board 
finds  that  the  contractor  is  entitled  to  an  equitable 
adjustment  under  the  standard  Changes  Clause  for  exca- 
vating and  moving  the  caprock  and  doing  additional  work 
as  a result  of  the  Government's  staking  errors. 

In  a case  involving  the  construction  of  a read  and 
a bridge  in  which  the  Government  has  stipulated  that 
it  has  made  slope  staking  errors  throughout  the  entire 
project,  a claim  for  additional  ccsts  allegedly 
involved  in  correcting  slope  staking  errors  in 
specified  areas  of  the  project  is  denied  where  the 
appellant  fails  to  show  by  a preponderance  of  the 
evidence  that  additional  costs  were  incurred.  In 
support  of  its  denial  the  Board  notes  that  the  lack  of 
persuasive  evidence  of  any  contemporaneous  objection  to 
performing  the  work  in  question  and  a delay  cf  over  31 
months  in  presenting  the  claim  new  asserted  raise  pre- 
sumptions against  its  validity. 

When  under  a contract  for  the  construction  cf  a 
road  and  a bridge,  the  Government  denied  the  contrac- 
tor's request  to  use  the  fridge  for  its  construction 
operations  following  the  completion  of  the  bridge  and 
the  contractor  files  a claim  for  the  costs  said  to  have 
resulted  from  the  Government's  refusal,  the  Board  finds 
that  the  refusal  was  justified  where  (i)  the  contract 
contains  no  provision  authorizing  the  contractor  to  use 
the  completed  bridge;  (ii)  whatever  costs  the  contrac- 
tor may  have  incurred  as  a result  of  the  Government's 
action  have  not  been  shown  to  be  attributable  to 
unforeseen  work;  (iii)  appellant  has  not  shown  any 
custom  in  the  construction  business  in  support  cf  its 
contentions;  and  (iv)  the  action  of  the  project  engineer 
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in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  tc  constitute  an  abuse  of  discretion. 

Appeal  of  Central  Colorado  Contractors^  Inc.,  IECA-12C3- 
8-78  ( Ma r7~2 57  19837  9C  I.E.  1C 9 


Where  the  contracting  officer  reduced  the  unit 
price  for  quantities  of  unclassified  excavation  in 
excess  of  the  Government  estimate,  the  Eoard  granted 
the  contractor's  motion  for  summary  judgment  as  a 
matter  of  law  when  it  determined:  (1)  That  neither 

party  relied  upon  the  estimate  for  other  than  solici- 
tation purposes;  (2)  that  the  contract  provided  for 
payment  tc  the  contractor  at  the  full  unit  price  for 
actual  quantities  cf  work  completed;  and  (3)  that  the 
Government  was  not  entitled  tc  a downward  equitable 
adjustment  pursuant  tc  the  Changes  clause  cf  the 
contract . 

Luther  L.  Essary  Construction  Co.,  Inc.,  IECA-1556-2-82 
1 June” 277*1 96 3 ) 


A dredging  contract  for  the  dredging  cf  silt  and 
sediment  providing  for  the  removal  of  undredgeable 
materials  by  others  is  found  to  have  teen  construc- 
tively changed  when  the  Government  fails  tc  provide  for 
the  removal  cf  undredgeable  materials  after  notice  and 
the  contractor  is  required  tc  remove  such  materials  in 
order  tc  timely  perform  his  dredging. 

Appeal  of  Lj  A.  Melka  Marine  Construction  6 Eivinc  Cc. , 
Inc7  , ~I BC A- 1511-9-81  1 Jul y*28 ,*1983 ) 90  l7 E .” 3 2 2 


The  Beard  concluded  that  the  Government  should  be 
allowed  no  offset  for  work  dene  in  an  area  outside  the 
designated  work  areas  in  the  contract  when  such  outside 
work  was  directed  by  the  Government's  authorized  repre- 
sentative tc  be  performed  by  the  contractor  and  the 
evidence  shewed  that  the  directive  was  inarticulate  and 
that  the  testimony  of  the  Government  witnesses  with 
regard  tc  excessive  work,  both  as  to  type  cf  material 
and  geographic  extent,  was  in  conflict. 

Appeal_cf_Stephen  J.  Kenney,  IECA-1438-3-81 

"(Sept . 307*19837  ” 90  I.E.  445 


Conflicting  Clauses 

Because  a contract  provision  is  super flcucus,  it 
is  not  necessarily  ambiguous,  and  the  presence  in  the 
same  contract  cf  two  provisions  directed  at  alternative 
methods  for  termination  does  not,  of  itself,  result  in 
an  ambiguity. 

Appeal  of  David  R.  Ercwn « Jr. . IECA-16C0-7-82  (tar.  31, 

19837 


Const ru ctic n_Ag a ins t_ Drafter 

A termination  fer  default  of  a contract  awarded 
under  a small  business  set-aside  program  is  converted 
to  a termination  for  the  convenience  of  the  Government 
where  the  Beard  finds  (i)  that  the  Government  failed  tc 
set  forth  in  the  solicitation  the  applicable  size 
standard  for  the  small  business  set-aside  or  tc  specify 
the  classification  for  the  procurement;  (ii)  that  the 
appellant's  interpretation  cf  the  solicitation  require- 
ments was  reascnable;  and  (iii)  that  appellant's 
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representation  of  itself  as  a small  business  concern 
had  been  made  in  good  faith. 

A££ea 1 of  Highla nd_R ef or es t a t ^onA  I nc. , IECA-1563-3-82 
(July  87  1983)"  ~ “ 90  I.D.  297 


Contr act_Cl auses 

Where  a contractor  claimed  that  it  should  have 
been  allowed  to  drill  or  ream  all  sampled  areas  cf 
wells  to  a 9-inch  diameter  for  additional  payment,  but 
the  contractor  had  been  paid  for  the  maximum  contract 
amount  of  drilling  and  reaming,  the  Board  found  that 
the  contractor  could  not  have  had  a reasonable  expecta- 
tion of  payment  for  more  than  the  maximum  amount  stated 
in  the  contract. 

Appeal  of  Rajmonde  Drilling  Corp. , I BC A- 1 35 9- 5- 8 0 
(Feb.  14,  1983)  “ 90  I. I.  69 


A claim  for  additional  rock  excavaticn  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  reck 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  fer 
which  it  has  not  been  paid. 

A££eal_gf_Central_Cglor adg_Contr actors^.  Inc. , IBCA-1203- 
8-78  (Mar.  25,  1983)  ” ~ 90  I.D.  109 


A contract  should  be  interpreted  so  as  to  give  a 
reasonable  meaning  to  all  its  parts  and  its  provisions 
should  not  be  construed  as  conflicting  unless  no  ether 
reasonable  construction  is  possible. 

Because  a contract  provision  is  superb lcuous,  it 
is  not  necessarily  ambiguous,  and  the  presence  in  the 
same  contract  of  two  provisions  directed  at  alternative 
methods  for  termination  does  not,  of  itself,  result  in 
an  ambiguity. 

Appeal  of  David_R.  Brownx  Jr.,  IBCA-1600-7-82  (Mar.  31, 
19  83)" 


A Government  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  when  ir  connection 
with  a claim  for  interest  for  the  Government's  delays 
in  making  progress  payments,  the  Board  finds  that  the 
Government's  delays  were  unreasonable  but  also  finds 
that  there  is  no  genuine  issue  of  material  fact  and 
that  neither  the  Payments  to  Contractor  clause  nor 
the  Contract  Disputes  Act  of  1978  authorize  the  pay- 
ment of  interest  on  undisputed  underlying  claims. 
Noted  by  the  Board  was  the  fact  that  the  invoices 
on  which  the  claim  for  interest  is  based  had  been 
paid  several  months  before  the  contractor's  claim 
for  interest  was  submitted  to  the  contracting 
officer  for  a decision. 

Appea l_of _Casewor k Installations^  ltd.,  IECA-1635- 
11-82  (June”77~l983) 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION-- Continued 

Ccntract_C lauses — Con tin  ued 

A contract  for  dredging  a lake  is  found  net  to  be 
a lump  sum  contract  despite  a fixed  amount  appearing  on 
the  face  page  under  the  term  "Contract  price"  where  a 
contract  provision  for  measurement  and  payment 
expressly  provides  for  payment  at  unit  prices  per  cubic 
yard  of  dredged  material. 

Appeal  of  1 . A.  Kelka  Marine  Construction  6 Ejvinc  Cc.a 
Inc. 7 IECA-1 51 1-9-81*1 July  287  1 98 3 90  1777122 


The  Board  granted  the  Government's  motion  for 
summary  judgment  as  a matter  cf  law  where  appellant 
claimed  an  equitable  adjustment  for  state  taxes  imposed 
after  the  contract  date  and  the  contract  provided  that 
all  state  and  local  taxes  were  included  in  the  ccntract 
price,  with  nc  provision  for  escalation  in  the  event  cf 
the  imposition  cf  added  taxes. 

Appeals  of  CECCS  International,  Inc.  , IECA-1667-3-E3 
(Cc77”267~l9l3)~“ 


In  a case  in  which  the  appellant's  motion  fci 
summary  judgment  is  denied  and  the  Government's  cress 
moticn  fer  summary  judgment  is  granted,  the  allowance 
of  interest  cn  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  tc  he  prohibited  ty 
a prevision  cf  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  ty  reference. 

A£geal_gf_Feigusgn_Ccnsir ucticn_Cg. , IBCA-1681-6-E3 

Icct7-26,~19e37”' 


In  a ccntract  for  construction  cf  a pref atiicated 
building,  where  the  Government  required  pairtinc  cf 
certain  structural  components  under  the  authority  cf 
a specification  and  the  Eoard  determined  that  that 
specification  did  net  apply  tc  painting  the  disputed 
structural  components,  the  Board  held  the  contractor 
entitled  tc  compensation  for  the  extra  painting  ordered. 

Alfeal_of  C.  G.  Norton  Co. , IECA-1647-1-83  (Ncv.  14, 
I983J 


Contracting  Officer 

Where  during  a visit  to  the  project  site  prepara- 
tory to  submitting  a bid  for  the  construction  cf  a road 
and  bridge,  a contractor  is  told  by  the  project  engineer 
that  the  slcpe  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprcck  tut  when 
placed  the  slcpe  stakes  required  all  cf  the  caprcck  tc 
he  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Ecard 
finds  that  the  contractor  is  entitled  tc  an  equitable 
adjustment  under  the  standard  Changes  Clause  fer  exca- 
vating and  neving  the  caprock  and  dcing  additicnal  wqrk 
as  a result  cf  the  Government's  staking  errers. 

when  under  a ccntract  for  the  construct icn  cf  a 
road  and  a bridge,  the  Government  denied  the  contrac- 
tor's request  tc  use  the  bridge  for  its  ccnstructicn 
operations  following  the  completion  of  the  bridge  and 
the  contractor  files  a claim  for  the  costs  said  tc  have 
resulted  frem  the  Government's  refusal,  the  Ecard  finds 
that  the  refusal  was  justified  where  (i)  the  contract 
contains  nc  provision  authorizing  the  ccntractcr  tc  use 
the  completed  bridge;  (ii)  whatever  costs  the  contrac- 
tor may  have  incurred  as  a result  cf  the  Government's 
action  have  net  been  shewn  to  be  attributable  tc 
unforeseen  work;  (iii)  appellant  has  not  shewn  any 
custom  in  the  ccnstructicn  business  in  support  cf  its 
contentions;  and  (iv)  the  action  of  the  project  engineer 
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in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  to  constitute  an  abuse  of  discretion. 

A££eal_of_Central_Coloradg  Contractors.  Inc..  IBCA-1203- 
8-78  (Mar.  25.  1983)  “~90  I. I.  109 


Where  a contractor  relies  on  the  actions  of  a pur- 
ported Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  to  show  that 
the  individual  is  a contracting  officer,  not  the 
Government's  to  show  he  is  not;  a contractor  who  relies 
upon  the  actions  of  an  agent,  without  assuring  himself 
of  the  agent's  actual  authority  does  so  at  his  peril. 

Appea  l_of_I  nter^Tri  bal_Counc_jl_of  _Neyadax_I  nc . , 
IBCA-1234-12-78- (Apr.  14, "1983)" 


A Government  motion  to  dismiss  an  appeal  predi- 
cated upon  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  named  was  without  authority  tc  enter  intc  a 
contract  such  as  had  been  alleged  but  where  assuming 
appellant's  material  allegations  to  be  true  for  the 
purpose  of  the  motion,  it  appears  that  a question 
exists  as  to  whether  the  Government  may  be  estopped  to 
reply  upon  the  defense  of  a lack  of  actual  authority  to 
contract  if  affirmative  misconduct  of  the  Government 
official  concerned  were  shown  to  exist. 

Appeal_of  Powell  Ai_Casey , IBCA-1638-11-82  (May  23, 
19837  ” 90  I.E.  230 


Differing  Si te_Condi t ions  JChanged_Conditicns) 

Upon  finding  that  the  evidence  established  a 6.8 
percent  difference  between  the  actual  site  conditions 
encountered  at  the  pit  and  the  test  results  shewn  on 
the  plans  of  the  average  amount  of  aggregate  passing  a 
No.  4 screen,  as  opposed  to  a difference  of  26.5  per- 
cent asserted  by  the  contractor  on  appeal,  the  Board 
holds,  considering  all  the  circumstances  involved, 
that  the  6.8  percent  does  not  constitute  a material 
difference  and  that  the  contractor  failed  to  sustain 
its  burden  of  proving  a differing  site  condition. 

Appeal_gf_Thorn_Gonstruct j.on_Co. ^ Inc.,  I ECA-1254- 
3-79  (Jan.  27,~19837  ~ 90  I.D.  21 


Provisions  in  the  specifications  requiring  rock 
excavation  of  a seawall  foundation  coupled  with  the 
prohibition  against  blasting,  cannot  be  interpreted  as 
the  intention  of  the  parties  that  the  contractor  be 
required  to  utilize  every  possible  mechanical  means  tc 
excavate  any  and  every  type  of  rock  condition  encoun- 
tered at  the  site.  The  Government's  argument  that  a 
proper  site  visit  would  have  disclosed  outcroppings  of 
massive  rock  and  thug  put  the  contractor  on  notice  that 
similar  type  rock  would  exist  below  the  surface  making 
excavation  difficult,  is  unpersuasive  as  a contractor 
may  rely  on  the  indications  contained  in  the  contract. 

A contractor's  claim  for  an  equitable  adjustment 
based  upon  an  alleged  differing  site  condition  was  not 
barred  by  its  failure  to  give  formal  written  notice  of 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  of  such  condition  from  the  contrac- 
tor's submission  of  alternative  designs  for  anchoring 
the  seawall.  The  contractor's  designs  were  based  on 
the  actual  rock  conditions  disclosed  by  partial 
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— Continued 

excavation  and  net  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 

Excavation  costs  incurred  during  removal  of  rock 
for  a seawall  foundation  were  compensable  as  a category 
one  differing  site  condition  because  the  actual  condi- 
tions encountered  were  materially  different  from  these 
indicated  in  the  contract  documents.  The  boring  legs, 
drawings  and  specifications  contained  in  the  solicita- 
tion indicated  the  presence  of  poor  quality,  soft  rock 
in  the  excavation  area  which  gave  the  contractor  a 
reasonable  expectation  that  the  rock  could  be  excavated 
by  conventional  mechanical  means.  During  excavation, 
however,  the  ccntractcr  encountered  rock  which  the  evi- 
dence established  was  much  harder  than  was  anticipated, 
and  which  required  the  use  of  massive  equipment  tc 
complete  the  project. 

Roger  J.  Au_6_Scnx_Inc. , IECA-1303-9-79  (Sept.  14, 

1983)  ~ 90  I.E.  4C1 


Erawings_and_ Specifications 

Where  during  a visit  tc  the  project  site  prepara- 
tory to  submitting  a bid  for  the  constructicn  cf  a read 
and  bridge,  a contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  tc  be  placed  would  fall  beneath  a 
prominent  ledge  of  reck  known  as  the  caprcck  but  when 
placed  the  slope  stakes  required  all  of  the  caprcck  tc 
be  excavated  and  moved;  and  where  the  Government 
admitted  ether  significant  staking  errors,  the  Ecard 
finds  that  the  ccntractcr  is  entitled  tc  an  equitable 
adjustment  under  the  standard  Changes  Clause  fer  exca- 
vating and  meving  the  caprock  and  doing  additional  werk 
as  a result  cf  the  Government's  staking  errers. 

Where  under  a standard  ccnstruction  contract  the 
liability  cf  the  Government  fer  defective  plans  and 
specifications  is  clearly  established  tut  as  a conse- 
quence of  the  contractor  having  failed  to  segregate  the 
costs  applicable  to  the  constructive  change,  it  is  net 
possible  to  determine  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  cf  ccntract  perfor- 
mance, the  amount  of  the  equitable  adjustment  tc  which 
the  contractor  is  entitled  is  determined  by  the  Ecard  cn 
the  basis  cf  the  so-called  jury  verdict  approach. 

In  a case  involving  the  construction  cf  a read  and 
a bridge  in  which  the  Government  has  stipulated  that 
it  has  made  slope  staking  errers  throughout  the  entire 
project,  a claim  for  additional  costs  allegedly 
involved  in  correcting  slope  staking  errers  in 
specified  areas  cf  the  project  is  denied  where  the 
appellant  fails  to  show  by  a preponderance  cf  the 
evidence  that  additional  costs  were  incurred.  In 
support  of  its  denial  the  Board  notes  that  the  lack  cf 
persuasive  evidence  cf  any  contemporaneous  objection  tc 
performing  the  werk  in  question  and  a delay  cf  ever  31 
months  in  presenting  the  claim  new  asserted  raise  pre- 
sumptions against  its  validity. 

When  under  a ccntract  for  the  constructicn  cf  a 
road  and  a bridge,  the  Government  denied  the  contrac- 
tor's request  tc  use  the  bridge  for  its  constructicn 
operations  following  the  completion  of  the  bridge  and 
the  contractcr  files  a claim  for  the  costs  said  tc  have 
resulted  frem  the  Government's  refusal,  the  Ecard  finds 
that  the  refusal  was  justified  where  (i)  the  ccntract 
contains  nc  prevision  authorizing  the  ccntractcr  tc  use 
the  completed  bridge;  (ii)  whatever  costs  the  contrac- 
tor may  have  incurred  as  a result  of  the  Government's 
acticn  have  not  been  shown  to  be  attributable  tc 
unforeseen  werk;  (iii)  appellant  has  not  shewn  any 
custom  in  the  construction  business  in  suppert  cf  its 
contentions;  and  (iv)  the  action  of  the  project  engineer 
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in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  to  constitute  an  abuse  of  discretion. 

Appeal  of  Central_Col.gr ado  Contractors^.  Inc.,  IBCA-1203- 
8-78  (MarT~257  1983}  " “*"*90  I.D.  109 


Where  a contract  tor  refinishing  a hull  cf  a ship, 
in  accordance  with  the  manufacturer's  instructions  for 
application  of  a toxic  antifoulant  paint,  did  not 
include  those  instructions  and  the  contractor  alleged 
that  it  did  not  consider  the  cost  of  safety  precautions 
for  the  paint  in  its  cost  estimate  and  that  it  was 
impossible  to  perform  the  contract  work  at  the  nego- 
tiated price,  the  Board  held  that  the  contractor  had 
not  stated  ,a  valid  basis  for  recovery  of  the  cost  cf 
the  safety  precautions  since  knowledge  of  such  pre- 
cautions was  not  exclusive  to  the  Government  but  was 
readily  available  to  the  contractor  from  use  cf  the 
same  paint  in  a previous  contract  and  from  other  paint 
in  its  paint  locker  having  the  same  active  antifouling 
ingredient  and  requiring  the  same  safety  precauticns. 
Specifications  are  not  defective  merely  because  a 
contractor  cannot  sustain  his  anticipated  profit  margin 
while  following  them. 

Appeal  of  Dillingham  Maritime.  IBCA-1360-5-80  (June  8, 
1983“" 


Provisions  in  the  specifications  requiring  rock 
excavation  of  a seawall  foundation  coupled  with  the 
prohibition  against  blasting,  cannot  be  interpreted  as 
the  intention  of  the  parties  that  the  contractor  be 
required  to  utilize  every  possible  mechanical  means  to 
excavate  any  and  every  type  of  rock  condition  encoun- 
tered at  the  site.  The  Government's  argument  that  a 
proper  site  visit  would  have  disclosed  outcroppings  of 
massive  rock  and  thus  put  the  contractor  cn  notice  that 
similar  type  rock  would  exist  below  the  surface  making 
excavation  difficult,  is  unpersuasive  as  a contractor 
may  rely  on  the  indications  contained  in  the  contract. 

fi.2i££_d^._Au_6_SonA  Inc..,  IBCA-1303-9-79  (Sept.  14, 

1983)  ~ " 90  I.E.  401 


The  Board  found  that  the  contractor  reasonably 
interpreted  the  contract  specifications  to  require  that 
all  materials,  except  solid  rock,  should  be  scaled  and 
where  such  interpretation  was  communicated  tc  Govern- 
ment personnel  who  acquiesced  therein,  the  Ecard 
accorded  minimal  significance  to  a Government  geolo- 
gist's subjective  intent  for  the  rock  scaling  project 
(though  corroborated  by  a drawing)  not  communicated  to 
the  contractor  and  in  conflict  with  the  contractor's 
interpretation  of  the  specifications. 

Appeal  of  Stephen  J.  Kenney,  IBCA-1438-3-81 

(Sept.  30,  1983)  90  I.E.  445 


In  a contract  for  construction  of  a prefabricated 
building,  where  the  Government  required  painting  of 
certain  structural  components  under  the  authority  of 
a specification  and  the  Board  determined  that  that 
specification  did  not  apply  to  painting  the  disputed 
structural  components,  the  Board  held  the  contractor 
entitled  to  compensation  for  the  extra  painting  ordered. 

Appea l_gf  C.  Gi_Nortgn_Co. , IBCA-1647-1-83  (Nov.  14, 
1983) 


CCNTEACTS — Continued 

CONSTRUCTION  AND  OPEHATION—Continued 
JDuration_of  Contract 

In  an  indefinite  quantity  contract  with  a 4-mcntb 
ordering  period  where  the  maximum  quantity  cf  services 
was  ordered  immediately  after  award  and  an  additional 
delivery  order  for  services  exceeding  the  maximum  was 
issued  within  2 months,  the  Board  held  that  the  Govern- 
ment could  not  require  the  contractor  tc  per fci a ser- 
vices in  excess  of  the  maximum  tut  when  the  contractor 
accepted  the  order  he  was  bound  by  the  unit  prices 
therein  and  was  not  entitled  to  standby  costs  prior  tc 
receipt  cf  the  order  which  exceeded  the  maximum  quan- 
tities stated  in  the  contract. 

Appeal  of  Faymcnde  Er  il  ling  Ccrp.,  IECA-1359-5-8C 
(Feb.  14,  1 9 f 3 J * 90  I.E.  69 


Estimated  Quantities 

Where  the  contracting  officer  reduced  the  unit 
price  for  quantities  of  unclassified  excavation  in 
excess  cf  the  Government  estimate,  the  Board  granted 
the  contractor's  motion  for  summary  judgment  as  a 
matter  of  law  when  it  determined:  (1)  That  neither 

party  relied  upon  the  estimate  for  ether  than  solici- 
tation purposes;  (2)  that  the  contract  provided  for 
payment  to  the  contractor  at  the  full  unit  price  fci 
actual  quantities  cf  work  completed;  and  (3)  that  the 
Government  was  net  entitled  to  a downward  equitable 
adjustment  pursuant  tc  the  Changes  clause  cf  the 
contract . 

Luther_l.  Essary  Construction  Cc Inc.,  IECA-1556-2-82 
(June  27,  19637 


In  a unit  price,  estimated  quantity  contract, 
where  the  ccctractox  made  a prima  facie  case  cf  the 
amount  cf  work  dene  as  well  as  the  reason  fer  the 
discrepancy  between  its  case  therecn  and  the  Govern- 
ment's and  where  the  Government  failed  to  rebut  tbe 
contractor's  case  on  the  reason  for  tbe  discrepancy, 
the  Board  found  that  the  amount  of  work  done  was  in 
accordance  with  the  contractor's  claim. 

Appeal_of  Stephen  J^  Kenney,  IECS-1438-3-81 

(Sept.  30T“l983)““”  * 90  I.E.  445 


General  Jules  pf_Constructi.cn 

A contract  should  be  interpreted  sc  as  tc  give  a 
reasonable  nearing  tc  all  its  parts  and  its  previsions 
should  not  be  construed  as  conflicting  unless  nc  ether 
reasonable  ccnstructicn  is  possible. 

Appeal  cf  David  R.  Ercwn.  Jr.,  IBCA-1600-7-82  (Par.  31, 
19837 


In  interpreting  a contract,  statements  cf 
authorized  Government  officials  made  at  a preprcpcsal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  tbe 
parties'  intentions  and  joint  understanding  cf  the 
contract  requirements. 

Statements  made  at  a preprcposal  conference  by  the 
designated  ccntracting  officer's  technical  representa- 
tive (CCTR)  whe  presided  at  the  conference,  are  binding 
upon  the  Government  when  it  is  determined  that  (i)  the 
CCTR  was  the  "authorized  representative"  cf  the  ccn- 
tracting officer  within  the  meaning  of  clause  1 (b)  cf 
the  General  Ercvisicns  of  the  contract;  <ii)  there  is 
no  evidence  that  bidders  who  attended  tbe  conference 
were  made  aware  cf  any  limitations  cf  the  CCTE's 
authority;  (iii)  the  COTF  played  an  extensive  rcle  in 
the  preparation  cf  the  solicitation;  and  (iv)  the 
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testimony  of  the  COTR  indicated  that  he  had  no  reason 
to  believe  that  he  was  not  authorized  to  make  such 
statements. 

A££eal_°f _ Pet tij°hn_ Engineer j.nLi_ Co . A_Inc. , IECA-1346- 
4-80  (May  26,  1983) 


A motion  for  reconsideration  is  denied  where  appel- 
lant argues  for  a strained  interpretation  cf  the  payment 
provisions  on  the  ground  that  a construction  giving 
effect  and  meaning  to  all  provisions  will  be  preferred 
to  one  that  leaves  certain  provisions  superfluous  or  in 
conflict  with  each  other. 

Ap£eal_of  Tyee  Tree  Nursery,  IBCA-1628-10-82  (Aug.  17, 
1983) 


Contracts  entered  into  by  an  Indian  trite  and 
approved  by  the  Bureau  of  Indian  Affairs  are  generally 
subject  to  the  same  rules  of  construction  as  contracts 
between  private  parties.  In  construing  an  Indian 
timber  sale  contract,  the  Board  of  Indian  Appeals  will 
presume  that  the  parties  intended  for  all  of  its  provi- 
sions to  have  meaning,  and  will,  therefore,  attempt  to 
give  effect  to  all  of  those  provisions. 

White  Sands  Forest  Products,  Inc,  v.  Acting  Deputy 
Assistant  Secretary — Indian  Affairs  JCperatj.cns)_ , 

11  IBIA~299~7sept7  12,  1983)”  " 90  I.E.  396 


In tent_of  Parties 

In  interpreting  a contract,  statements  of 
authorized  Government  officials  made  at  a prepropcsal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  the 
parties*  intentions  and  joint  understanding  cf  the 
contract  requirements. 

Appeal  of  Pettjjohn  Engineering  Cc..  Inc. , IBCA-1346- 
4-80  (May  26, *1983) 


The  Board  found  that  the  contractor  reasonably 
interpreted  the  contract  specifications  tc  require  that 
all  materials,  except  solid  rock,  should  be  scaled  and 
where  such  interpretation  was  communicated  tc  Govern- 
ment personnel  who  acquiesced  therein,  the  Beard 
accorded  minimal  significance  to  a Government  geolo- 
gist's subjective  intent  for  the  rock  scaling  project 
(though  corroborated  by  a drawing)  not  communicated  to 
the  contractor  and  in  conflict  with  the  contractor's 
interpretation  of  the  specifications. 

A££eal_of _S tephen_J . Kenney,  IBCA-1438-3-81 

(Sept.  30,  1983)  90  I.D.  445 


Notices 

A contractor's  claim  for  an  equitable  adjustment 
based  upon  an  alleged  differing  site  condition  was  not 
barred  by  its  failure  to  give  formal  written  notice  cf 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  of  such  condition  from  the  contrac- 
tor's submission  of  alternative  designs  for  anchoring 
the  seawall.  The  contractor's  designs  were  based  on 
the  actual  rock  conditions  disclosed  by  partial 
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excavation  and  not  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 

Rc^er  J • _ A u 6 Scnx  Inc.,  IECA-1303-9-79  (Sept.  14, 
1983)  ~ ~ 90  I.E.  401 


Waiver_and_ Estoppel 

A Government  motion  to  dismiss  an  appeal  predi- 
cated upon  an  cral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  named  was  without  authority  to  enter  into  a 
contract  such  as  had  been  alleged  tut  where  assuming 
appellant's  material  allegations  to  be  true  for  the 
purpose  cf  the  motion,  it  appears  that  a question 
exists  as  tc  whether  the  Government  may  be  estopped  tc 
reply  upon  the  defense  of  a lack  of  actual  authority  tc 
contract  if  affirmative  misconduct  of  the  Government 
official  concerned  were  shown  to  exist. 

Appeal  of  Ecwell_A_.  Casey,  IBCA-1638-1 1-82  (Kay  23, 
19837  “ 9C  I.E.  2 3 C 


Statements  made  at  a preprcposal  conference  by  the 
designated  contracting  officer's  technical  representa- 
tive (CCTR)  who  presided  at  the  conference,  are  binding 
upon  the  Government  when  it  is  determined  that  (i)  the 
CCTR  was  the  "authorized  representative"  cf  the  con- 
tracting officer  within  the  meaning  cf  clause  1(b)  cf 
the  General  Erovisicns  of  the  contract;  |ii)  there  is 
no  evidence  that  bidders  who  attended  the  conference 
were  made  aware  of  any  limitations  cf  the  CCTR's 
authority;  (iii)  the  CCTR  played  an  extensive  rcle  in 
the  preparation  cf  the  solicitation;  and  (iv)  the 
testimony  of  the  COTR  indicated  that  he  had  nc  reason 
to  believe  that  he  was  net  authorized  tc  make  such 
statements . 

A££eal  of  Eettpjchn_Enpjineering  Cc.^  Inc.,  IECA-1346- 
4-8 0~lKay~2€7~ 1983) 


CONTRACT  EISEUTES  ACT  CF  1978 
Generally 

Where  the  Government  as  the  moving  party  on  a 
counterclaim  sustains  its  burden  cf  proof  concerning  an 
overpayment  tc  the  contractor,  the  Board  concludes  that 
the  withholding  and  set  off  of  funds  otherwise  payable 
to  the  contractor  by  the  Government  was  proper. 

Appeal  cf  Ecdd^  Frazier  6 £c.,  IECA-1591-6-82  6 16C5- 
7-82*  (3an7-267  19837  ~ 90  I.E.  41 


A contract  was  properly  terminated  for  default 
because  a state  license  was  not  furnished  and  the 
contractor  had  adequate  notice  that  the  license  was 
required  and  that  his  failure  tc  provide  it  would 
result  in  termination  for  default  and  liability  fer 
excess  reprccurement  costs. 

Appeal  of  Thumpers  Reforestation , IECA-1576-5-82 
1 Jan7  31,  1563) 
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A purchase  order  requiring  that  abstracts  of  title 
be  prepared  and  certified  by  an  abstracter  was  properly 
terminated  when  the  contractor,  after  adequate  written 
notice,  failed  to  demonstrate  that  he  was  authorized 
under  state  law  to  conduct  an  abstractor's  business, 
and  did  not  otherwise  secure  the  required  certification 
by  a properly  authorized  abstractor. 

A££eal_of_Rudy_Mart in , IBCA-1606-7-82  (Oct.  19,  1983) 


Interest 

Where  the  Government  withheld  funds,  due  to  the 
contractor  for  work  performed,  to  cover  the  cost  cf 
site  restoration  and  seeding  pursuant  to  a site  res- 
toration clause  which  required  ruts  to  be  smoothed  and 
depressions  to  be  filled  tut  did  not  require  seeding, 
the  Board  held  that  the  contractor  was  entitled  to  be 
paid  for  the  amount  erroneously  withheld  for  seeding, 
plus  interest  from  the  date  the  claim  was  presented  to 
the  contracting  officer. 

Appea l_of _R ai mon de_D r p 1 1 i ng_Corpi , IBCA-1359-5-80 
(Feb.  14,  1983)  - - - go  fcg 


A Government  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  when  in  connection 
with  a claim  for  interest  for  the  Government's  delays 
in  making  progress  payments,  the  Board  finds  that  the 
Government's  delays  were  unreasonable  but  also  finds 
that  there  is  no  genuine  issue  of  material  fact  and 
that  neither  the  Payments  to  Contractor  clause  nor 
the  Contract  Disputes  Act  of  1978  authorize  the  pay- 
ment of  interest  on  undisputed  underlying  claims. 
Noted  by  the  Board  was  the  fact  that  the  invoices 
on  which  the  claim  for  interest  is  based  had  been 
paid  several  months  before  the  contractor's  claim 
for  interest  was  submitted  to  the  contracting 
officer  for  a decision. 

Ap£eal_of_Casewgr k_Installationsi_Ltdi,  I BCA-16 35- 
11-82  (June  7,  1983) 


In  a case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  failure  of 
a contractor  to  certify  its  claims  in  excess  of  $50, COO 
when  submitting  them  to  the  contracting  officer,  as 
required  by  sec.  6(c)  of  the  Contract  Disputes  Act  of 
1978,  is  found  to  preclude  the  allowance  of  interest 
provided  tor  by  sec.  12  of  the  Act. 

Appeal _gf_Ferguson_Cg ns tr  u c tpon  Co.. , IBCA-1681-6-83 
(Oct.  28,  1983) 


Jurisdictign 

The  Board  finds  that  it  has  jurisdiction  over  a 
Government  counterclaim  against  a contractor  under  the 
Contract  Disputes  Act  of  1978,  where  such  claim  was  the 
subject  of  a decision  of  the  contracting  officer. 

Appea l_gf_Dgddx_Frazier_6_Cgi , IBC A-1591-6-82  6 1605- 
7-82  (Jan.  28,  1983)  ” 90  I.D.  41 


CCN1 R AC1S — Continued 

CCN1RACT  DISEUTES  ACT  CF  1978 — Continued 
Jurisdict icn--Ccntinued 

An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  SC  days  after  a contractor's  receipt  cf  a 
final  decision  was  dismissed  with  prejudice  as  untimely. 

Appeal._c  f_E_6_E_Ccnt  ractcrs,  IECA  1646-1-83  (bay  13, 

198  3)"  ” 90  I.D.  226 


An  appeal  taken  under  a grant  is  dismissed  where 
the  Eoard  finds  that  it  is  without  jurisdiction  over 
the  claim  asserted  under  either  the  terms  cf  the  grant 
or  under  the  provisions  cf  the  Contract  Disputes  Act  cf 
1978. 

Appeal  of  Confederated  Tribes  of  the  Chehal_js_Reser- 
vatIgn,'lECn-164C-l2-82~  (Nay  20  , 1983)  ” 90_ I . t~~ 2 2 6 


In  an  appeal,  subject  to  the  previsions  cf  the 
Contract  Disputes  Act  cf  1978,  the  Eoard  finds  that 
proceedings  under  the  Act  are  de  novo  as  they  have  been 
for  appeals  governed  by  the  "Disputes"  clause. 

Appeal  of  Powell  A.  Casey,  IECA-1638-11-82  (Bay  23, 
1983)”  ” ” 90  I.D.  230 


An  appeal  is  dismissed,  sua  spente,  when  a surety 
seeks  to  become  a party  to  the  contractor's  appeal 
absent  the  consent  or  assignment  of  the  contractor,  and 
where  the  only  action  claimed  to  constitute  privity  cf 
contract  with  the  Government  is  a notice  by  the  Govern- 
ment to  the  surety  that  the  contractor  has  failed  to 
timely  perform,  was  terminated  for  default,  and  speci- 
fies claims  against  the  performance  bond. 

Appeal  of  United.  States  Fidelity  S Guaranty  Cc.,  Surety 
fgr_Frank_Ri verax_Inc . , IECA-1645-12-82  (June  1C,  1983) 


A Government  motion  to  dismiss  an  appeal  and 
remand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Eoard  finds  that  it  is  without 
jurisdiction  ever  a claim  of  mutual  mistake  first  pre- 
sented in  the  complaint,  since  a published  regulation 
prescribes  that  claims  of  mistake  alleged  after  award 
of  a contract,  whether  mutual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

Appeal_c f_ W a j<cn_ Red bird_6_ Associates , IECA- 16 82-6-8 3 
“(SeptT  3o7_"l 9 8 3)"  ~ 90  I.D.  441 


An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  9 C days  after  a contractor's  receipt  of  a 
contracting  officer's  final  decision  is  dismissed  as 
untimely. 

Appea  l_g  f _Ti  b ba  1 s_Cc  ns  t r uc  t j,c  nx_  I nc  . , IECA- 1618- 9- 82 
""(Novi  4,  1983) 


Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  cf  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  cf  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Eoard  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

App  e 5 1_ o f _ De n v er_ P u mp_ CgiX_ I nc. , IBCA-1725-9-83 
(Nov.  147” 196  3) 

Appea l_c f__N icjiglso n_Ccnst r uc t ion  Co.,  IECA- 1711- 8- 63 
(Nov.  30,  19637  “ 90  I.D.  494 
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CONTRACTS — Conti n ued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 
Jurisdiction — Continued 

Where  the  Board  found  that  the  contractor  failed 
to  comply  with  the  certification  requirements  of 
41  U.S.C.  § 605(c) (1),  it  held  that  the  fact  that  the 
contracting  officer  did  not  render  a decision  on  the 
claim  as  submitted  does  not  affect  the  consequences  of 
the  failure  to  certify. 

The  Board  held  that  the  failure  of  a contractor  to 
certify  a claim  to  the  contracting  officer  in  accord- 
ance with  41  U.S.C.  § 605(c)  (1)  renders  the  claim  as 
submitted  a nullity,  relieving  both  the  contracting 
officer  and  the  Board  from  any  obligation  and  authority 
to  issue  a decision  thereon. 

The  Board  rejected  appellant’s  contention  that  cer- 
tification of  a claim  appended  to  a complaint  makes 
Government  counsel  an  agent  of  the  contracting  officer 
for  the  purpose  of  compliance  with  the  requirements  of 
41  U.S.C.  § 605  (c)  (1)  and  granted  the  motion  of  the 
Government  to  vacate  the  Eoard's  decision  rendered  on 
the  merits  and  to  dismiss  the  appeal  for  lack  of  juris- 
d iction . 

Li_A._Melka_Marine_Constr uction_6  Diving  Co.,  Inc . , 
IBCA-15lI~9-81~ (Nov.  257  1983)  “ 9C  1717  491 


DISPUTES  AND  REMEDIES 
Burden_of  Proof 

Upon  finding  that  the  evidence  established  a 6.8 
percent  difference  between  the  actual  site  conditions 
encountered  at  the  pit  and  the  test  results  shown  on 
the  plans  of  the  average  amount  of  aggregate  passing  a 
No.  4 screen,  as  opposed  to  a difference  of  26.5  per- 
cent asserted  by  the  contractor  on  appeal,  the  Beard 
holds,  considering  all  the  circumstances  involved, 
that  the  6.8  percent  does  not  constitute  a material 
difference  and  that  the  contractor  failed  to  sustain 
its  burden  of  proving  a differing  site  condition. 

Where  the  Government  admits  that  a change  tc  the 
contract  occurred,  but  refuses  to  pay  the  contractor 
for  claimed  resulting  extra  work,  contending  that  the 
contractor  was  paid  therefor,  the  Board  holds  that  the 
burden  of  proof  shifts  to  the  Government  to  prove  the 
alleged  payment,  and  upon  a failure  to  sustain  that 
burden,  holds  the  contractor  entitled  to  the  amount 
claimed. 

A££eal_of_Thcr n Construction  Co.*  Inc..,  IECA-1254- 
3-79  (Jan.  27,  19837  - - - g0  r ^ ^ 


Where  the  Government  as  the  moving  party  on  a 
counterclaim  sustains  its  burden  of  proof  concerning  an 
overpayment  to  the  contractor,  the  Board  concludes  that 
the  withholding  and  set  off  of  funds  otherwise  payable 
to  the  contractor  by  the  Government  was  proper. 

Appeal  of  Dodd,  Frazier  S Co.. , IBCA-1591-6-82  & 1605- 
7-82  (Jan.  2Q~  1983)"  90  I.D.  41 


Where  under  a contract  for  the  construction  of  a 
road  and  a bridge  involving  a substantial  amount  of 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  of  their 
widely  divergent  views  as  to  the  representations 
allegedly  made  by  the  Government  representatives  to  the 
general  superintendent  during  tours  of  the  site  tc  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a prominent  ledge  of  rock  known  as  caprock,  the 
Board  accepts  the  corroborated  testimony  of  the  general 
superintendent  over  the  uncorroborated  testimony  of  the 
project  engineer  but  it  refuses  to  accept  the  testimony 


CC N 1 FACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 
Bur de n_c f Fr ccf — Continued 

of  the  general  superintendent  over  that  of  the  project 
inspector  where  the  former's  testimony  is  net  corrobo- 
rated with  respect  to  the  representations  attributed  tc 
the  inspector. 

Appeal  of  Central  Colorado_Ccntr actors*  Inc.,  IECA-12C3- 
6-78  (Mar .~ 257  1983)  90  I. I.  109 


Where  a ccntractcr  relies  cn  the  acticns  cf  a pur- 
ported Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  tc  shew  that 
the  individual  is  a contracting  officer,  not  the 
Government's  to  show  he  is  not;  a ccntractcr  who  relies 
upon  the  acticns  cf  an  agent,  without  assuring  himself 
of  the  agent's  actual  authority  does  so  at  bis  peril. 

Appeal  cf  Inter -T riba 1_ Council  of  Nevada*  Inc*, 
IECA-1234- 12-78* (Apr . 147*19837*" 


Where  ar  analysis  cf  all  relevant  evidence 
persuades  the  Beard  that  the  contractor  failed  tc 
establish  by  sufficient  evidence,  its  burden  that  a 
storm  event  was  cf  such  intensity  as  to  be  totally 
unforeseeable,  the  contractor  cannot  escape  seme 
responsibility  for  risk  cf  loss  of  a tide  station,  and 
some  resulting  liability  for  the  reasonable  cost  cf 
reconstruction  cf  the  facility. 

Appeal  cf  Pettiichn  Engineering  Co.,  Inc. , IECA-1346- 
4-80  ."(May  267  1983) 


Default  termination  of  a contract  for  conducting 
Schlumberger  Verticle  Electrical  Soundings  at  the 
Nevada  test  site  for  the  purpose  of  evaluating  possible 
repositories  fer  high  level  nuclear  wastes  was  proper 
due  to  the  contractor's  failure  to  comply  with  the  pro- 
duction requirements  of  the  contract,  the  failure  cf 
its  sounding  data  to  conform  to  the  specification 
requirements,  and  the  contractor's  failure  tc  sustain 
its  burden  cf  preof  that  its  default  was  excusable 
within  the  meaning  cf  the  Default  Clause  cf  the  con- 
tract. 

Assessment  cf  excess  costs  cf  reprccur ement 
against  a defaulted  supply  ccntractcr  was  prefer 
because  the  Gcvernment  sustained  its  burden  of  preef 
that  the  reprocurement  was  made  within  a reascnable 
period  of  time,  that  the  cost  and  manner  cf  the  repur- 
chase were  reascnable,  that  all  reascnable  steps  were 
taken  to  mitigate  damages,  and  that  the  reprccurement 
contract  was  performed  and  final  payment  made. 

Heinrichs  Gecexylcraticn  Co.,  IECA-1213-9-78  8 IECA- 
1222-11-78  “(June*  177*19837“ 


Where  the  Board  found  that  the  Government  failed 
to  produce  documentation  for  its  claimed  actual  costs 
resulting  from  the  contractor's  failure  tc  complete  the 
contract,  it  held  that  the  general  statements  in  the 
testimony  of  the  Government  witnesses  became  netbing 
more  than  reassertiens  cf  the  disputed  allegations  cf 
its  claim  and  insufficient  to  sustain  the  burden  cf 
preef. 

Appeal  of  Charley  C.  Estes*  d.btaT  Phoenix  Befciegtar 
ticLco7 , “I E C A -i  1*98-7=  78*1  A*u7 . 11,  19837  90  I.D.  366 


CONTRACTS — Continued 


CONTRACTS — Continued 
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DISPUTES  AND  REMEDIES — Continued 
Burden_of  Proof- -Continued 

Since  the  burden  of  proof  in  a claim  for  an 
equitable  adjustment  arising  because  of  an  alleged 
Government  insistence  on  performance  in  excess  of  the 
contract  requirements  lies  with  the  contractor,  the 
contractor's  failure  to  submit  any  substantial,  reli- 
able evidence  probative  of  the  elements  of  its  claim, 
results  in  the  denial  of  the  appeal. 

Appeal  of  Pebble  Haulers.  Inc. , IEC A- 1524-10-81 
(Aug.  23,  1983) 


DISPUTES  AKE  REMEDIES — Continued 

Burden_cf  Erccf — Continued 

Termination  of  a contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
demonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  shewing 
the  default  was  excusable. 

Luther  Beniamin  Construction  CoA^  Inc.^  IEC A-1571-4-S2 
(Oct.  25,  198 3 7 


The  Government  sustained  its  burden  of  proof  by 
submitting  evidence  to  show  that  appellant's  security 
guards  committed  numerous  defaults  of  tardiness  and 
missing  Detex  clock  stations  while  appellant  failed  to 
sustain  its  burden  of  showing  that  the  defaults  were 
excusable,  since  it  offered  no  evidence.  The  Board 
therefore  found  that  termination  of  the  contract  for 
default  was  justified. 

A£peal_of_Hilliam_Gi_Grif  fin_t^a_Secur  iJty_of  _ Virginia^ 
Inc.,  IBCA-1403-10-80  Isept.  23, “1983) 
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Appeal 

of 

c*_ 

G.  Norton  Co 

.,  IBCA 

-1647 

-1-83 

(NCV.  14, 

1983) 

In  a unit  price,  estimated  quantity  contract, 
where  the  contractor  made  a prima  facie  case  of  the 
amount  of  work  done  as  well  as  the  reason  for  the 
discrepancy  between  its  case  thereon  and  the  Govern- 
ment's and  where  the  Government  failed  to  rebut  the 
contractor's  case  on  the  reason  for  the  discrepancy, 
the  Board  found  that  the  amount  of  work  dene  was  in 
accordance  with  the  contractor's  claim. 

The  Eoard  concluded  that  the  Government  failed 
to  prove  its  contention  that  the  contractor  removed 
excessive  material  for  safety  reasons,  whether  by  use 
of  explosives  or  equipment,  where  the  evidence  estab- 
lished (1)  that  the  contractor's  equipment  was 
incapable  of  moving  solid  rock  and  (2)  that  rock  cut- 
croppings  first  appearing  to  be  solid  turned  out  to  be 
loose  and  that  the  less  dangerous  overall  procedure 
adopted  after  such  discovery  was  to  blast  such  outcrop- 
pings when  encountered. 

Where  the  evidence  established  that  in  the  course 
of  performance  of  the  contract,  the  contractor,  by 
blasting,  removed  some  quantity  of  solid  rock  not  com- 
pensable under  the  contract,  the  Board  nevertheless 
found  the  contractor's  evidence  mere  persuasive  than 
the  Government's  on  the  question  of  the  quantity  of 
solid  rock  removed  and  held  the  Government  entitled  to 
an  offset  against  the  compensable  work  performed 
measured  by  the  quantity  of  solid  rock  removed  proved 
in  the  contractor's  case. 

Appea l_of _S tephen  J.  Kenney,  IBCA-1438-3-81 

(Sept.  30,  1983f  ~ “ 90  I.D.  445 


A purchase  order  requiring  that  abstracts  of  title 
be  prepared  and  certified  by  an  abstractor  was  properly 
terminated  when  the  contractor,  after  adequate  written 
notice,  failed  to  demonstrate  that  he  was  authorized 
under  state  law  to  conduct  an  abstractor's  business, 
and  did  not  otherwise  secure  the  required  certification 
by  a properly  authorized  abstractor. 

A££eal_of_Rudy_Martin,  IBCA- 1606-7-82  (Oct.  19,  1983) 


Carnages 

ted_ Carnages 

Liquidated  damages  were  properly  assessed  against 
the  contractor  where  it  was  shown  that  nc  portion  of 
the  total  computer  system  delivered  by  the  contractor 
was  ready  for  use  on  the  agreed  installation  date,  and 
that  the  contracting  officer's  computation  of  liqui- 
dated damages  was  reasonable  and  consistent  with  the 
contract  previsions. 

Four-Phase  Systems.  Inc..  IECA-1269-5-79  (Mar.  1,  1983) 


Upon  finding  that  a contract  clause  in  a tree 
planting  contract  provided  that  a contractor  would 
receive  nc  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approximately  8C  to  85  percent  of  the  unit,  the  Ecard 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  nc  reasonable  relationship  to  the  degree  of 
ncnccmpliance  with  planting  requirements  and  awarded  an 
equitable  adjustment  for  that  portion  of  the  planting 
units  satisfactorily  performed. 

Apjge  al_cf_Char  ley_Ci_Estes^_d.  b . aa_ E boeni x Refcresta- 
IisIIcg.7  IEC A-l  198-7-78  "(AugT  II,  1983)“  “901771“  366 


Equitable  Adjustments 

Where  during  a visit  to  the  project  site  prepara- 
tory to  submitting  a bid  for  the  construction  of  a read 
and  bridge,  a contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprock  tut  when 
placed  the  slope  stakes  required  all  of  the  caprock  to 
be  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Ecard 
finds  that  the  contractor  is  entitled  to  an  equitable 
adjustment  under  the  standard  Changes  Clause  for  exca- 
vating and  moving  the  caprock  and  doing  additional  work 
as  a result  of  the  Government's  staking  errors. 

where  under  a standard  construction  contract  the 
liability  of  the  Government  for  defective  plans  and 
specifications  is  clearly  established  but  as  a conse- 
quence of  the  contractor  having  failed  to  segregate  the 
costs  applicable  to  the  constructive  change,  it  is  net 
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CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Equitable  Adjustments — Continued 

possible  to  determine  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 
the  contractor  is  entitled  is  determined  by  the  Beard  on 
the  basis  of  the  so-called  jury  verdict  approach. 

In  a case  involving  the  construction  of  a road  and 
a bridge  in  which  the  Government  has  stipulated  that 
it  has  made  slope  staking  errors  throughout  the  entire 
project,  a claim  for  additional  costs  allegedly 
involved  in  correcting  slope  staking  errors  in 
specified  areas  of  the  project  is  denied  where  the 
appellant  fails  to  show  by  a preponderance  of  the 
evidence  that  additional  costs  were  incurred.  In 
support  of  its  denial  the  Board  nctes  that  the  lack  of 
persuasive  evidence  of  any  contemporaneous  objection  to 
performing  the  work  in  question  and  a delay  cf  over  31 
months  in  presenting  the  claim  now  asserted  raise  pre- 
sumptions against  its  validity. 

Appeal_of  Cent r a 1_ Co lor  ado  ContractorsA_Inc. , IBCA-1203- 
8-78  (Mar7  25, "19837  90  I.D.  109 


A claim  for  an  equitable  adjustment  is  sustained 
in  part,  where  it  is  determined  that  weather  conditions 
at  the  site  could  reasonably  have  been  of  an  intensity 
to  constitute  a storm  event  within  the  "gray  area"  of  a 
risk  of  loss  agreement  entered  into  by  the  parties  at  a 
preproposal  conference,  pursuant  to  which  the  Govern- 
ment, upon  such  determination,  agreed  to  participate  in 
the  reasonable  reconstruction  costs  of  the  facility. 

Appeal  of  Petti john  Engineering  Co..  Inc. , I EC  A- 1 3 46- 
4-80  (May  2fe7~19837" 


Where  the  contracting  officer  reduced  the  unit 
price  for  quantities  of  unclassified  excavation  in 
excess  of  the  Government  estimate,  the  Beard  granted 
the  contractor's  motion  for  summary  judgment  as  a 
matter  of  law  when  it  determined:  (1)  That  neither 

party  relied  upon  the  estimate  for  other  than  solici- 
tation purposes;  (2)  that  the  contract  provided  for 
payment  to  the  contractor  at  the  full  unit  price  for 
actual  quantities  of  work  completed;  and  (3)  that  the 
Government  was  not  entitled  to  a downward  equitable 
adjustment  pursuant  to  the  Changes  clause  of  the 
contract. 

Luther_Li_Essary_Cgnstruction_CgiX_Inci,  IBCA-1556-2-82 
(June  27, "19837 


Upon  finding  that  a contract  clause  in  a tree 
planting  contract  provided  that  a contractor  would 
receive  no  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approximately  80  to  85  percent  of  the  unit,  the  Ecard 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  no  reasonable  relationship  to  the  degree  of 
noncompliance  with  planting  requirements  and  awarded  an 
equitable  adjustment  for  that  portion  of  the  planting 
units  satisfactorily  performed. 

Appeal  of  Charley  0.  Estes,  d.b.a.  Phoenix  Beforesta- 
tign.Cg.,  I BC A- 11 98- 7-7 8 (Aug.  11,  19837  90  I.D.  366 


Excavation  costs  incurred  during  removal  of  rock 
for  a seawall  foundation  were  compensable  as  a category 
one  differing  site  condition  because  the  actual  condi- 
tions encountered  were  materially  different  from  those 
indicated  in  the  contract  documents.  The  boring  logs, 
drawings  and  specifications  contained  in  the  solicita- 
tion indicated  the  presence  of  poor  quality,  soft  rock 
in  the  excavation  area  which  gave  the  contractor  a 
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reasonable  expectation  that  the  rock  could  be  excavated 
by  conventional  mechanical  means.  During  excavation, 
however,  the  ccntractcr  encountered  rock  which  the  evi- 
dence established  was  much  harder  than  was  anticipated, 
and  which  required  the  use  of  massive  equipment  to 
complete  the  project. 

Upon  a finding  of  liability,  where  the  quantum 
evidence  adduced  by  the  parties  is  not  satisf actcry , 
the  Eoard  will  determine  the  amount  cf  equitable 
adjustment  by  utilizing  the  jury  verdict  approach. 

Ro_ger_J.  Au  6 Scnx_Inc.,  IECA-1303-9-79  (Sept.  14, 

19837  90  I.D.  4C1 


In  a case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cress 
motion  for  summary  judgment  is  granted,  the  allowance 
cf  interest  on  borrowings  (however  represented)  as  part 
cf  an  equitable  adjustment  is  found  to  be  prohibited  by 
a provision  cf  the  Eederal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  of  Ferguson  Construction  Co.,  IEC A-1681-6-8 3 
(Cct . 26,  1963) 


Extraordinary  Remedies 

The  Board  is  without  jurisdiction  to  review  an 
agency's  failure  to  act  to  grant  extraordinary  relief 
under  P.L.  85-804,  regardless  of  whether  the  agency  is 
authorized  to  grant  such  relief. 

Appeals  of  CECOS  Inter  national.*  Inc.,  IECA-1667-3-83 
"(Oct . 287"  1 96  37 


Jurisdiction 

An  appeal  taken  under  a grant  is  dismissed  where 
the  Board  finds  that  it  is  without  jurisdiction  ever 
the  claim  asserted  under  either  the  terms  of  the  grant 
or  under  the  provisions  of  the  Contract  Disputes  Act  cf 
1976. 

Appeal  of  Confederated  Tribes  of  the  Chehalis  Reser- 
yaticn,~I EC  A- 1640-12-82  (May  207~198 3)  ~9C~l7r7~228 


fchere  the  exceptions  to  a "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of  the  release,  a further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  tarred  by  the  release 
provisions  and  will  be  dismissed. 

Appeal  of  Charley  0.  Estes,  d.b.a.  Fhcenjx  Fefcresta- 
tign7co77~I EC A-ll 98-7-7  8 "(Aug7~ll7  1983)  9C  l7l7~366 


The  Ecard  has  nc  jurisdiction  under  the  Equal 
Access  to  Justice  Act  to  award  attorney  fees  and  costs 
to  a contractor  as  the  prevailing  Farty  in  a proceeding 
against  the  Cnited  States,  since  the  U.S.  Court  cf 
Appeals  for  the  Federal  Circuit  has  ruled  that  Congress 
in  that  Act  did  net  expressly  waive  sovereign  immunity 
from  liability  for  such  an  award  with  respect  to  con- 
tract dispute  proceedings  before  Eoards  of  Contract 
Appeals. 

The  Eoard  holds  that  it  has  no  authority,  pursuant 
to  the  CCA,  E A J A , or  any  other  statute,  to  order  an 
agency  to  pay  attorney  fees  and  costs  or  to  comply  with 
any  particular  law,  and  further,  if  the  Ecard  were  to 


m 
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order  the  BIA  to  pay  the  requested  fees  and  cost,  it 
would  be  attempting  to  do  indirectly  what  it  has  deter- 
mined it  cannot  do  directly. 

Application  for  Costs  .(Central  Coloradg_Ccntractcrs_t 
IncIlT' IBCA-1672-4-83  (Aug. *17,  19  83)  ” 90~I . c7~ 379 


The  Board  is  without  jurisdiction  to  review  an 
agency's  failure  to  act  to  grant  extraordinary  relief 
under  P.L.  85-804,  regardless  of  whether  the  agency  is 
authorized  to  grant  such  relief. 

Appea ls_of _ C ECOS_In ter n a t iona 1A_I nc^,  IBCA-1667-3-83 
"(CctT  2b,  1983) 


Substantial  Evidence 

The  Board  denies  claims  based  upon  a constructive 
change  theory  (operational  breaches)  where  it  finds 
from  the  evidence  of  record:  That  work  claimed  by  the 

contractor  to  be  extra  work  was  required  by  the  con- 
tract to  be  performed  by  the  contractor  at  its  own 
expense;  that  there  is  no  substantial  showing  of 
Government  fault;  that  the  purported  preef  rests  upon 
unsupported  opinion  or  mere  allegations;  that  claimed 
delays  alleged  to  be  caused  by  the  Government  are  not 
shown  to  be  unusual,  unreasonable,  or  unauthorized  by 
the  contract  documents;  or,  that  the  contractor  was 
paid  for  the  claimed  extra  work  in  accordance  with  the 
contract  previsions. 

Appea l_gf _Thgr n_Co ns t r u ct ign_Cg . I nc^ , IECA-1254- 
3-79  (Jan.  277*1983)"  " " " " 90  I.D.  21 


Since  the  burden  of  proof  in  a claim  fer  an 
equitable  adjustment  arising  because  of  an  alleged 
Government  insistence  on  performance  in  excess  of  the 
contract  requirements  lies  with  the  contractor,  the 
contractor's  failure  to  submit  any  substantial,  reli- 
able evidence  probative  of  the  elements  cf  its  claim, 
results  in  the  denial  of  the  appeal. 

Appeal_of_Pebble  Haulers^  Inc. , IECA-1524-10-81 
"(Aug.  23,  19837""”' 


Termination  for  Convenience 

The  principle  that  the  Government  may  not  use  the 
termination  for  convenience  clause  where  at  the  time  of 
entering  the  contract  it  had  the  intention  tc  use  that 
clause  is  not  applicable  in  the  absence  of  any  evidence 
to  support  the  existence  of  that  intention.  Even  if 
such  a factual  circumstance  were  demonstrable,  however, 
a contractor  may  not  recover  where  it  submits  no  proof 
of  any  damage  resulting  from  that  circumstance. 

ippeai  of  D§vj,d  £i_Bpownx  Jp*,  IBCA-1600-7-82  (Mar.  31, 
1983) 


Termination  for  Default 
Generally 

Default  termination  of  a contract  for  delivery  of 
75  altimeter  dials  was  proper  because  the  contractor 
failed  to  perform  the  work  by  the  extended  completion 
date  and  offered  no  excuse  for  its  default.  The  con- 
tractor's claim  that  it  experienced  "extreme  difficulty 
in  procuring  an  acceptable  silk  screened  elevation 
dial,"  and  in  "obtaining  a vendor  capable  of  doing  an 
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acceptable  job,"  indicates  fault  not  only  on  the  part 
of  the  subcontractor,  but  on  the  contractor's  part  as 
well.  Every  reasonably  prudent  contractor  pricr  tc 
bidding  should  obtain  assurance  that  the  materials 
needed  to  complete  the  work  will  be  furnished.  for  a 
delay  to  be  excusable  it  must  arise  from  causes  leyend 
the  control  and  without  the  fault  or  negligence  cf  both 
the  contractcr  and  his  subcontractors  or  suppliers. 
Here,  the  delay  resulted  in  the  contractor  failing  tc 
obtain  an  acceptable  elevation  dial  when  needed,  which 
did  not  excuse  the  default. 

Appea l_of_ t he  Airflo  Instr ument_Co.  , IECA-1  323-12-79 
(Jan.  13,  1983)”" 


A default  termination  for  failure  to  deliver  a 
data  entry  keypunch  computer  system  in  accordance  with 
the  mandatory  requirements  cf  the  ccntract  was  proper 
when  nearly  4 months  after  the  agreed  installation  date 
the  contractor  had  failed  to  establish  an  excusable 
cause  of  delay  or  indicate  to  the  contracting  officer  a 
delivery  date  when  a fully  workable  system  wculd  be 
installed  and  available  for  testing. 

louizl i>ase_ Sy s t e msi_ I nc.  , IECA-1 269-5-79  (Mar.  1 , 1983) 


Default  termination  of  a ccntract  for  conducting 
Schlumber  ger  Verticle  Electrical  Soundings  at  the 
Nevada  test  site  for  the  purpose  cf  evaluating  possible 
repositories  fer  high  level  nuclear  wastes  was  proper 
due  to  the  contractor's  failure  to  comply  with  the  pro- 
duction requirements  of  the  contract,  the  failure  cf 
its  sounding  data  to  conform  to  the  specification 
requirements,  and  the  contractor's  failure  tc  sustain 
its  burden  cf  proof  that  its  default  was  excusable 
within  the  meaning  cf  the  Default  Clause  cf  the  ccn- 
tract . 

Heinrichs  Gecexplcraticn  Co.,  IECA-1213-9-76  6 IECA- 
1222-11-78  (June  17  ,~1983) 


When  the  contracting  officer  did  net  make  a 
determination  that  individual  omissions  cf  janitorial 
service  had  accumulated  to  the  point  where  the  ccntract 
was  not  being  substantially  performed  and  the  contract- 
ing officer  did  not  give  sufficient  weight  tc  the 
contractor's  timely  efforts  to  cure  the  deficiencies, 
the  Board  found  that  the  termination  for  default  was 
not  justified  and  should  be  converted  into  a termina- 
tion for  the  convenience  of  the  Government.  Since 
imposition  cf  excess  reprocurement  costs  is  dependent 
upon  a valid  termination  for  default,  conversion  cf  the 
termination  fer  default  to  termination  for  the  con- 
venience of  the  Government  removed  the  basis  fer  the 
Government's  attempt  to  collect  excess  costs  and  the 
Board  sustained  the  appeal  from  imposition  cf  such 
costs. 

handyman  Buildin^_Maintenapce  Ccix_Inc.,  IECA-1335-3- 
80  6 1411-12- 6C  (July" 77" 1983J 


A termination  for  default  of  a contract  awarded 
under  a small  business  set-aside  program  is  ccnverted 
to  a termination  fer  the  convenience  of  the  Government 
where  the  Ecard  finds  (i)  that  the  Government  failed  tc 
set  ferth  in  the  solicitation  the  applicable  size 
standard  for  the  small  business  set-aside  or  tc  specify 
the  classification  for  the  procurement;  (ii)  that  the 
appellant's  interpretation  cf  the  solicitation  require- 
ments was  reasonable;  and  (iii)  that  appellant's 
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representation  of  itself  as  a small  business  concern 
had  been  made  in  good  faith. 

A£peal_of  Highland  Reforestation.  Inc..  I ECA-156 3- 1-82 
(July  8,  1983)  ~ - 9C  I-D_  2g7 


The  Government  sustained  its  burden  ct  proof  by 
submitting  evidence  to  show  that  appellant's  security 
guards  committed  numerous  defaults  of  tardiness  and 
missing  Detex  clock  stations  while  appellant  failed  to 
sustain  its  burden  of  showing  that  the  defaults  were 
excusable,  since  it  offered  no  evidence.  The  Board 
therefore  found  that  termination  cf  the  contract  for 
default  was  justified. 

Appeal_of_W  i lli  am_Gi_Gr  if  f i,n_t/a_Secur  i ty_cf  _ Virginj.ax 

IncT7  I BCA- 14 03-1 0-80  "(Sept.~23,  19837 


Termination  of  a contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
demonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  showing 
the  default  was  excusable. 

Cut  her _ Benjamin  Construction  Co.x  Incxx  IECA-1571-4-82 
“(Oct.  257~1983) "" 


£2£§ss_Costs 

A contract  was  properly  terminated  for  default 
because  a state  license  was  not  furnished  and  the 
contractor  had  adequate  notice  that  the  license  was 
required  and  that  his  failure  to  provide  it  would 
result  in  termination  for  default  and  liability  for 
excess  reprocurement  costs. 

A££eal_of  Thumpers  Reforestation,  IBCA--1576-5-82 
(Jan.  3 IT  1 983) 


Assessment  of  excess  costs  of  reprccurement 
against  a defaulted  supply  contractor  was  proper 
because  the  Government  sustained  its  burden  cf  prcof 
that  the  reprocurement  was  made  within  a reasonable 
period  of  time,  that  the  cost  and  manner  cf  the  repur- 
chase were  reasonable,  that  all  reascnable  steps  were 
taken  to  mitigate  damages,  and  that  the  reprccurement 
contract  was  performed  and  final  payment  made. 

Heinrichs  Geoexploration  Cox,  IBCA-1213-9-78  6 IBCA- 
1222-11-78  (June~ 17 7*1983 ) 


When  the  contracting  officer  did  not  make  a 
determination  that  individual  omissions  of  janitorial 
service  had  accumulated  to  the  point  where  the  contract 
was  not  being  substantially  performed  and  the  contract- 
ing officer  did  not  give  sufficient  weight  to  the 
contractor's  timely  efforts  to  cure  the  deficiencies, 
the  Board  found  that  the  termination  for  default  was 
not  justified  and  should  be  converted  into  a termina- 
tion for  the  convenience  of  the  Government.  Since 
imposition  of  excess  reprocurement  costs  is  dependent 
upon  a valid  termination  for  default,  conversion  cf  the 
termination  for  default  to  termination  for  the  con- 
venience of  the  Government  removed  the  basis  for  the 
Government's  attempt  to  collect  excess  costs  and  the 
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Board  sustained  the  appeal  from  imposition  cf  such 
costs . 

Handy man_ Eu i 1 ding  Maintenance_Cc.x  Inc.,  IECA-1335-3- 
80  6 141 1-12-8 0 (July  1~  1983)"" 


FEDERAL  FBCCUREHENT  REGULATIONS 

A Government  motion  to  dismiss  an  appeal  and 
remand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Ecard  finds  that  it  is  without 
jurisdiction  over  a claim  of  mutual  mistake  first  pre- 
sented in  the  complaint,  since  a published  regulation 
prescribes  that  claims  of  mistake  alleged  after  award 
cf  a contract,  whether  mutual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

Appeal  of  Wakon  Red  bird  8 Associates,  IECA-1682-6-63 
lsept7~30,  ITeTj  90  I.E.  441 


In  a case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cress 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  cn  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a provision  cf  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  cf  Ferguson  Construction  Co.,  IBCA-1681-6-83 
(Oct. _287~ 19837" 


FORMATION  AND  VALIDITY 
Authority  t c_Ea ke 

Where  a contractor  relies  on  the  actions  cf  a pur- 
ported Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  to  shew  that 
the  individual  is  a ccntracting  officer,  not  the 
Government's  to  show  be  is  not;  a ccntractcr  wbc  relies 
upon  the  actions  of  an  agent,  without  assuring  himself 
of  the  agent's  actual  authority  does  so  at  his  peril. 

Appeal  of  Inter-Tribal  Ccuncil_of  Nevadax  Incx, 

IECA-1 2 34-12-78  (Apr.  147  1983)”' 


A Government  motion  to  dismiss  an  appeal  predi- 
cated upon  an  oral  ccntract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  named  was  without  authority  to  enter  intc  a 
contract  such  as  had  been  alleged  tut  where  assuming 
appellant's  material  allegations  to  be  true  fer  the 
purpose  cf  the  motion,  it  appears  that  a questicn 
exists  as  tc  whether  the  Government  may  be  estopped  to 
reply  upon  the  defense  of  a lack  of  actual  authority  tc 
contract  if  affirmative  misconduct  cf  the  Government 
official  concerned  were  shown  tc  exist. 

*£Iell_of_Pc wel 1_ h.  Casey,  IBCA-1638-11-82  (May  23, 
1983)  9 C I.E.  2 3 C 
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A termination  for  default  of  a contract  awarded 
under  a small  business  set-aside  program  is  converted 
to  a termination  for  the  convenience  of  the  Government 
where  the  Board  finds  (i)  that  the  Government  failed  to 
set  forth  in  the  solicitation  the  applicable  size 
standard  for  the  small  business  set-aside  or  to  specify 
the  classification  for  the  procurement;  (ii)  that  the 
appellant's  interpretation  of  the  solicitation  require- 
ments was  reasonable;  and  (iii)  that  appellant's 
representation  of  itself  as  a small  business  concern 
had  been  made  in  good  faith. 

Appea l_of _H i cph  1 a n d_R e f or es t a t io nx_I nc_. » IECA-1563-3-82 
"(July  87-1983)  * 90  I.E.  297 


Legality 

Upon  finding  that  a contract  clause  in  a tree 
planting  contract  provided  that  a contractor  would 
receive  no  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approximately  80  to  85  percent  of  the  unit,  the  Beard 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  no  reasonable  relationship  to  the  degree  of 
ncnccmpliance  with  planting  requirements  and  awarded  an 
equitable  adjustment  tor  that  portion  of  the  planting 
units  satisfactorily  performed. 

A£peal_qf  C har ley_Oi  Estesx_dib_.  a,._Phoeni x_Re fores  ta- 
tion_Coi#  I EC A- 11 98- 7- 7 8 (Aug.  11,  1983)  " 90  171.  366 
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In  a construction  contract,  where  the  contractor 
complained  of  the  Government's  refusal  to  make  final 
payment  because  of  a dispute  ever  two  punch-list  items 
and  the  contractor  merely  alleged  satisfactory  perfor- 
mance in  one  instance  and  asserted  lack  of  contractual 
obligation  in  the  ether,  both  of  which  were  contra- 
dicted by  the  Government,  the  Board  held  that  the  con- 
tractor had  failed  to  carry  its  burden  of  proof  for 
entitlement  to  recovery,  since  it  failed  to  suppezt  its 
allegation  and  assertion  by  submission  of  any  evidence. 

Appeal  of  C*  G_.  Norton  Co..  IBCA-1647-l-e3  (Ncv.  14, 

198  3)  ” 


Compensable  Delays 

In  an  indefinite  quantity  contract  with  a 4-mcnth 
ordering  period  where  the  maximum  quantity  of  services 
was  ordered  immediately  after  award  and  an  additional 
delivery  order  for  services  exceeding  the  maximum  was 
issued  within  2 months,  the  Beard  held  that  the  Govern- 
ment could  net  require  the  contractor  to  perform  ser- 
vices in  excess  of  the  maximum  tut  when  the  contractor 
accepted  the  order  he  was  bound  by  the  unit  prices 
therein  and  was  net  entitled  to  standby  costs  prior  to 
receipt  of  the  order  which  exceeded  the  maximum  quan- 
tities stated  in  the  contract. 

Appeal  of  Raimcnde  Erillin^Ccrp* , IECA-1 359-5-BC 
(Feb 7 147*1963)  9C  I.E.  69 


Mistakes 

A claim  for  additional  rock  excavation  is  denied 
where  the  Eoard  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  for 
which  it  has  not  been  paid. 

Appeal_of_Central  Colorado_Contr actors^  Inc.,  IBCA-1203- 
8-78  (Mar.  25, *1983)  ~ " 90  I.E.  109 


PERFORMANCE  OR  DEFAULT 
Generally 

Where  the  final  product  of  a contract  is  defec- 
tive, the  fault  will  be  with  the  Government  and  not  the 
contractor  when  the  evidence  establishes  that  the  con- 
tractor complied  with  the  specifications  and  it  is 
inferable  that  the  Government  design  and  specifications 
and  its  administration  of  the  contract  are  defective. 

Upon  finding  that:  (1)  There  were  no  contract 

specifications  regarding  seepage  in  a conduit  pipe; 

(2)  any  seepage  was  minimal  as  late  as  2 years  after 
the  original  project  completion;  (3)  a second 
installation  was  accepted  despite  greater  seepage;  and 
(4)  the  Government  failed  to  show  how  part  of  the  pipe 
being  out  of  round  adversely  affected  the  intended 
functioning  of  the  installation,  the  Board  holds  the 
contractor  entitled  to  an  equitable  adjustment  having 
established  that  its  performance  was  acceptable  when 
first  performed,  despite  some  seepage  in  the  pipe  and 
a portion  of  the  pipe  being  out  of  round. 


When  under  a contract  for  the  construction  cf  a 
road  and  a bridge,  the  Government  denied  the  contrac- 
tor's request  tc  use  the  bridge  for  its  construction 
operations  following  the  completion  cf  the  bridge  and 
the  ccntractcr  files  a claim  for  the  costs  said  tc  have 
resulted  from  the  Government's  refusal,  the  Ecard  finds 
that  the  refusal  was  justified  where  (i)  the  contract 
contains  nc  previsien  authorizing  the  ccntractcr  tc  use 
the  completed  bridge;  (ii)  whatever  costs  the  contrac- 
tor may  have  incurred  as  a result  of  the  Government's 
action  have  net  been  shown  to  be  attributable  tc 
unforeseen  work;  (iii)  appellant  has  not  shewn  any 
custom  in  the  construction  business  in  support  cf  its 
contentions;  and  (iv)  the  action  of  the  project  engineer 
in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  to  constitute  an  abuse  cf  discretion. 

Appeal  of  Central  Colorado  Ccntr actors*  Inc.,  IECA-12C3- 
8-78"  (Mar.  257~19837  90  I.E.  1C9 


Excusable  Eelays 

Default  termination  of  a contract  for  delivery  cf 
75  altimeter  dials  was  proper  because  the  ccntractcr 
failed  to  perform  the  work  by  the  extended  completion 
date  and  offered  nc  excuse  for  its  default.  The  ex- 
tractor's claim  that  it  experienced  "extreme  difficulty 
in  procuring  an  acceptable  silk  screened  elevation 
dial,"  and  in  "obtaining  a vendor  capable  cf  dcing  an 
acceptable  jcb,"  indicates  fault  not  only  on  the  part 
of  the  subcontractor,  but  on  the  contractor's  part  as 
well.  Every  reasonably  prudent  contractor  pricr  tc 
bidding  should  obtain  assurance  that  the  materials 
needed  to  complete  the  work  will  te  furnished.  For  a 
delay  tc  te  excusable  it  must  arise  from  causes  beyond 
the  control  and  without  the  fault  or  negligence  cf  both 
the  ccntractcr  and  his  subccntr actors  or  suppliers. 
Here,  the  delay  resulted  in  the  contractor  failing  tc 
obtain  an  acceptable  elevation  dial  when  needed,  which 
did  net  excuse  the  default. 

Appeal  of_the  Aqrflo  Instrument  Cc. , IECA-1323-12-79 
(Jan.  II,  198  3J  ” I. 


Appeal_of_Ind  us  trial  Machine  S Weldinq*  I nc . , IBCA- 
1322-12-79  (JuIy~II7  19837  ~ 90  I.D.  3C8 
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CONTRACTS — Continued 

PERFORMANCE  OR  DEFAULT — Continued 
Impossibili t.y  of_Perf or mance 

Where  a contract  for  refinishing  a hull  of  a ship, 
in  accordance  with  the  manufacturer's  instructions  for 
application  of  a toxic  antifoulant  paint,  did  not 
include  those  instructions  and  the  contractor  alleged 
that  it  did  not  consider  the  cost  of  safety  precautions 
for  the  paint  in  its  cost  estimate  and  that  it  was 
impossible  to  perform  the  contract  work  at  the  nego- 
tiated price,  the  Board  held  that  the  contractor  had 
not  stated  a valid  basis  for  recovery  of  the  cost  of 
the  safety  precautions  since  knowledge  of  such  pre- 
cautions was  not  exclusive  to  the  Government  but  was 
readily  available  to  the  contractor  from  use  of  the 
same  paint  in  a previous  contract  and  from  other  paint 
in  its  paint  locker  having  the  same  active  antifouling 
ingredient  and  requiring  the  same  safety  precautions. 
Specifications  are  not  defective  merely  because  a 
contractor  cannot  sustain  his  anticipated  profit  margin 
while  following  them. 

l££eal_of_Dillingham  Maritime,  IBCA-1360-5-80  {June  8, 

1 983) 


Inspection 

Where  the  final  product  of  a contract  is  defec- 
tive, the  fault  will  be  with  the  Government  and  not  the 
contractor  when  the  evidence  establishes  that  the  con- 
tractor complied  with  the  specifications  and  it  is 
inferable  that  the  Government  design  and  specifications 
and  its  administration  of  the  contract  are  defective. 

Appeal  of  Indust  rial  Machine  6 Welding,  Inc..,  IBCA- 
1322-12-79  (July  11,  1983)  *90  I. I.  308 


Release  and  Settlement 

Where  the  exceptions  to  a "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of  the  release,  a further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  barred  by  the  release 
provisions  and  will  be  dismissed. 

Appea l_of _Ch arley_Oi_Est esx_ d^ b . ax  Phoe  n^  x_  Ref  ore  s ta- 
£ion_Co.,  I BCA-1 1 98- 7- 7 8 "(Aug.  II, *1983)"  * 90*1717*366 


Suspension_of  Work 

Where  a work  suspension  of  less  than  3 days  was 
neither  unreasonable  on  its  merits  nor  of  unreasonably 
long  duration,  a claim  for  additional  expenses  incurred 
as  a result  of  the  suspension  is  denied. 

£££eal_of _Il)3us trial_Machine_S_Weldin<jx_I  ncx , IBCA- 
1322-12-79  (July  11,  1983)"  * 90  I.B.  308 


CONVEYANCES 

GENERALLY 

An  application  for  a quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a conveyance  to 
the  United  States  of  land  as  a basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  from  utilizing 
the  1930  Act  for  that  purpose. 

Masonic  Homes  of  California.  70  I BL A 46  (Jan.  10,  1983) 
Bi_Ki_Her nd on , 76  IBL A 353  (Cct.  24,  1983) 


CONVEYANCES — Continued 
GENERALLY — Continued 

Where  ELM  makes  an  unequivocal  offer  tc  sell  a 
small  tract  and  invites  acceptance  by  submitting  a 
prescribed  amount  as  full  payment,  and  where  an 
individual  submits  the  payment,  a binding  contract 
passing  equitable  title  to  the  buyer  is  created. 
Thereafter,  ELM  holds  legal  title  in  trust  fcr  the 
purchaser  and,  as  seen  as  any  impediments  tc  conveyance 
of  full  legal  title  are  removed,  it  is  obliged  tc  con- 
vey title  tc  him,  without  additional  charge. 

Although  the  Small  Tract  Act  cf  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Management  Act 
of  1976,  this  repeal  was  made  expressly  subject  tc  any 
existing  "lard  use  right  or  authorization ,"  "including  a 
vested  contractual  equitable  property  right.  Thus,  the 
repeal  cf  the  former  by  the  latter  did  not  relieve  the 
Department's  authority  to  meet  its  ministerial  duty  tc 
pass  legal  title  where  a binding  contract  tc  dc  sc  had 
been  created  prior  to  the  enactment  cf  FLEMA. 

Chester_F._ Dawson,  73  I EL  A 27  (May  9,  1983) 


An  application  fcr  a recordable  disclaimer  cr  a 
quitclaim  deed  cf  the  Government's  interest  in  a parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6 cf  the 
Act  cf  Apr.  28,  1930,  based  upon  a conveyance  in  19CC 
tc  the  United  States  of  the  parcel  in  anticipation  cf 
making  a lieu  selection  under  the  Act  of  June  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  completed,  because  the  Act  cf  July  6,  I960,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  fcr 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  cf  the 
national  ferest  in  which  the  lands  are  located. 

The  legislative  history  cf  the  Act  cf  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality cf  the  compensation  provisions  ccntaired 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

Soda.Fla t_Cc^^_ Inc. , 75  I ELA  388  (Sept.  2,  1983) 


An  application  fcr  a recordable  disclaimer  cr 
quitclaim  deed  cf  the  Government's  interest  in  a parcel 
of  land  in  the  Sierra  National  Ferest  under  sec.  6 cf 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  tc 
the  Government  in  1899  in  contemplation  cf  selecting 
another  parcel  in  lieu  thereof  pursuant  tc  the  Act  cf 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  cf 
July  6,  I960,  repealed  the  Department's  authority  tc  dc 
so  and  provided  that  title  tc  the  lands  was  quieted  tc 
the  United  States  as  part  of  the  national  ferest  in 
which  the  lands  are  located. 

The  legislative  history  cf  the  Act  of  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality cf  the  compensation  provisions  ccntaired 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

Cx_ Jx_ Sha v_ e t_a 1 . , 75  I EL  A 396  (Sept.  2,  1983) 


A conveyance  for  public  lands  carries  with  it  an 
implied  affirmation  of  every  necessary  prerequisite. 
After  the  Secretary  cf  the  Interior  has  decided  that 
any  particular  land  is  net  mineral  in  character  and  has 
approved  conveyance  thereof  on  that  tasis,  the  transfer 
of  title  is  ret  vitiated  by  the  subsequent  discovery  cf 
minerals . 

While  the  Secretary  cf  the  Interior  may  recommend 
appropriate  judicial  action  to  cancel  a conveyance  and 
regain  title  if  the  circumstances  warrant,  a stranger 
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CONVEYANCES — Continued 
GENERALLY  — Continued 

to  any  prior  claim  or  interest  has  no  standing  tc  seek 
cancellation  of  a state  grant. 

George  A nt u novichi_Jo hn_ E_._Cur r a n , 76  IBLA  3C1 

(Cct.  19,  1983)  " 90  I.D.  464 


DELEGATION_OF_AUTHORITY 

(See_also  Administrative  Authority,  Contracts-- it 
included  in  this  Index.) 

REEEL  EGAT IONS 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claims  at  any  time;  no  permission  need  be  sought 
from  the  claimants. 

United  States  v.  Lyle  0.  Cook  et  al..  71  IELA  268 
(MarT  22,  1983”' 


DESERT_L AN E_ ENTRY 
GENERALLY 

"Resident  citizen."  As  used  in  sec.  2 cf  the  Act 
of  Mar.  3,  1891,  26  Stat.  1096,  43  O.S.C.  § 325  (1976)  , 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  state  at  the  time  cf  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a state  but  who 
are  not  actually  residing  therein. 

Benjamin  D.  Christensen,  74  IBLA  239  (July  19,  1983) 


Where  BLM  uses  a computerized  economic  analysis  to 
justify  rejection  of  a desert  land  entry  application, 
BLM  must  explain  the  basis  of  its  analysis  and  data  and 
the  deficiencies  of  the  applicant’s  proposal  in  its 
decision  so  that  the  applicant  has  some  basis  for 
understanding  and  accepting  the  rejection  or  appealing 
and  disputing  it. 

£oj§I_Ki_Ogden,  77  IBLA  4 (Oct.  31,  1983)  90  l.D.  481 


APPLICATIONS 

When  lands  have  been  classified  under  a final 
order  of  the  Secretary  of  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  not  be 
allowed . 

Duella_Mi_Adamsx  Lyle_Ri  Adams,  70  IBLA  63  (Jan.  10, 
1983)" 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a water  right  or  that  the  proposed  system  would  pro- 
vide a permanent  and  feasible  source  of  sufficient 
water  tor  irrigation. 

Janice_Pear son,  73  IBLA  220  (May  27,  1983) 


CESE BT_L AN D_ ENTRY — Continued 
AE PLICATIONS — Continued 

"Resident  citizen."  As  used  in  sec.  2 cf  the  Act 
cf  Mar.  3,  ie91,  26  Stat.  1096,  43  U.S.C.  § 325  (1976), 

the  term  "resident  citizen"  refers  tc  scmecne  wfcc  is 
actually  living  in  the  state  at  the  time  cf  entry,  and 
does  net  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a state  but  whe 
are  not  actually  residing  therein. 

Eenjamin_D_._Chr istensen , 74  IELA  239  (July  19,  196  3) 


The  Eureau  of  Land  Management  properly  rejects  an 
application  for  a desert  land  entry,  in  accordance  with 
43  CFR  7.3,  where  the  applicant  indicates  in  her  appli- 
cation that  she  is  an  employee,  or  the  spouse  cr  agent 
of  an  employee,  cf  the  Department  cf  the  Interior.  In 
addition,  where  an  individual  seeking  allowance  cf  a 
desert  land  entry  accepts  employment  with  the  Eureau  cf 
Land  Management  while  her  application  is  pending,  such 
application  must  be  rejected  even  if  it  is  net  reached 
for  adjudication  until  after  her  employment  with  the 
Eureau  has  teen  terminated. 

Karen ( J c h n§£ n]__ Er a ds ha w , 75  IBLA  342  (Aug.  31  , 1983) 


Where  EIM  determines  that  lands  identified  in  a 
desert  land  entry  application  cannot  be  farmed  as  an 
economically  feasible  operating  unit,  BLM  properly 
rejects  the  application. 

|oger_K._Cgden , 77  IELA  4 (Cct.  31  , 1983)  9C  3.1.  461 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  preposes  to  irrigate  his 
entry  from  greundwater  sources,  tut  fails  tc  shew  at 
the  time  of  filing  his  application  that  he  has  acquired 
a right  from  the  State  to  appropriate  greundwater  cr 
that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  locking  tc  the  acquisition  of  such  a right. 

Gene_Li_Mor risen,  77  IELA  325  (Lee.  5,  1983) 


CLASSIFICATION 

When  lands  have  teen  classified  under  a final 
order  of  the  Secretary  cf  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  net  be 
allowed. 

Duella  M.  Adams.*  Lyle_F._Adams,  70  IELA  63  (Jan.  1C, 

198  37"' 


CULTIVATION  AND  RECIAMATICN 

An  application  fer  a desert  land  entry  is  properly 
rejected  where  the  entryman’s  plan  cf  operations  calls 
for  the  construction  of  a greenhouse  and  supplemental 
irrigated  finishing  shade  houses  in  order  tc  propagate 
seedling  coniferous  trees  tut  dees  not  provide  for  the 
actual  tilling  cf  the  soil  for  raising  crops. 

William_S._ Archibald,  75  IBLA  236  (Aug.  24,  1963) 


LANDS  SUEOECT  TC 

When  lands  have  teen  classified  under  a final 
order  of  the  Secretary  cf  the  Interior  as  teing 
unsuitable  fer  disposal  under  the  desert  land  laws,  a 


52 


DESERT_LAND_ENTRY — Continued 

LANDS  SUBJECT  TO — Continued 

desert  land  entry  petition-application  will  not  be 
allowed . 

Duella_Mi  Adamsx_Lyle  R.  Adams,  7C  IBLA  63  (Jan.  10, 

19837 


Bureau  of  Land  Management  properly  rejects  a 
desert  land  entry  as  to  land  within  a material  site 
because  such  land  is  known  to  contain  minerals  and 
mineral  lands  are  excluded  from  desert  land  entry. 

N20a_ii_Mc§ri^e,  73  IBLA  165  (May  24,  1983) 


WATER  RIGHT 

A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a water  right  or  that  the  proposed  system  would  pro- 
vide a permanent  and  feasible  source  of  sufficient 
water  for  irrigation. 

Janice  Pearson,  73  IBLA  220  (May  27,  1983) 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  groundwater  sources,  but  fails  to  shew  at 
the  time  of  filing  his  application  that  he  has  acquired 
a right  from  the  State  to  appropriate  groundwater  or 
that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a right. 

Gene_U_Morrison,  77  IBLA  325  (Dec.  5,  1983) 


ENDANGERED_SPECIES_ACT_OF_ J97 3 
SECTION  7 

Consultation 

If  a Federal  agency  decides  that  its  actions  will 
not  affect  endangered  or  threatened  species  or  their 
habitat,  the  agency  is  not  required  to  consult  the  Fish 
and  Wildlife  Service  unless  requested  by  the  Service. 

50  CFR  402.04  (a)  (2)  . 

Southwest_Resource_Councilx_InciX_National_6_ Arizona 
“IIdlIH_FedirItJonI7  7 3 IBLA  39  (May~ll7  198  37 


environmental_£QLI£X_A£I 

(See  also  National  Environmental  Policy  Act  of  1969 — if 
included  in  this  Index.) 

A determination  that  a proposed  action  will  not 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  at  environmental  problems  has  been  taken, 
relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
-will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer in  good  faith,  based  upon  a proper  and  sufficient 


ENVIRONMENTAI_ECLICY_ACT — Continued 

record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

Southwest  Resource  Council^  Inc.x  National  6 Arjzcna 
niIlIlIIiiIIliiIiii7~7  3”ElA~3  9 (‘S  a y~  II7~  1 98 1 ) 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  net  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  sc  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  cn  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  on  a proper  and  sufficient 
environmental  analysis  compiled  according  tc  estab- 
lished procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

Colorado  Cpen  Space  Council.  73  IBLA  226  (May  31,  1S83) 


EMI  BON  ME  NT  AL_iUALITY 

(See_also  Water  Pollution  Ccntrcl--if  included  ir  this 
Index .) 

GENERALLY 

The  Board  of  Land  Appeals  will  affirm  a decision 
requiring  execution  of  a no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alters 
natives  would  be  insufficient  tc  provide  it.  Where  the 
case  record  does  not  contain  an  adequate  explanaticn 
referable  tc  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  cf  the 
appeal  and  the  case  will  be  remanded  to  the  Eureau  cf 
Land  Management. 

James  M.  C h u d n c w x John  I.  Messinger,  70  IELA  225 

1 Jan7~24 ,~196 3) 


A determination  that  a proposed  action  will  net 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  lock  at  environmental  problems  has  been  taker, 
relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Southwest  Resource  Council,  Inc..  National  S Arizona 
Wildlife  Federations.  73  I El  A 39  (May  11,  19837 


It  is  proper  to  include  in  a readjusted  coal  lease 
a provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a survey  and  inventory  cf  archaeological  and 
paleontological  values  prior  to  approval  cf  a mining 
plan  or  any  activity  that  would  disturb  the  surface  cf 
the  land. 

Gulf  Cil  Corp.jt  Pittsburg  6 Midwaj_Coal_Mining  Cc., 

73  IBLA  328"  (June  87*19837"" 


Allegations  that  stipulations  included  in  a notice 
of  a competitive  phosphate  lease  offer  improperly 
favored  one  bidder  ever  all  other  potential  bidders 
will  not  serve  as  a basis  for  disturbing  the  lease  sale 
where  the  record  does  not  support  such  allegations,  tut 
does,  in  fact,  support  a finding  that  the  stipulations 
were  reasonably  directed  toward  environmental  prctec- 
t ion . 


3ohn_E._Jrg.her , 74  IELA  323  (July  28  , 1983) 
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ENVIS0NMENTAL_2UALITY — Continued 
GENERALLY — Continued 

The  Bureau  of  Land  Management  may  properly  require 
an  oil  and  gas  lease  offeror  to  execute  nc  surface 
occupancy  stipulations  as  a condition  precedent  tc 
issuance  of  an  oil  and  gas  lease  for  land  identified  as 
critical  habitat  for  bighorn  sheep  where  the  record 
explains  why  less  stringent  alternatives  would  net  pro- 
vide sufficient  protection.  However,  where  the  record 
is  inadequate  to  resolve  issues  raised  by  appellant  and 
BLM  files  no  response  to  the  appeal,  the  case  will  be 
remanded  to  BLM  to  provide  adequate  support  for  its 
decision. 

Ja mes_Mi_Ch ud no w , 76  IBLA  167  (Sept.  28,  1983) 


The  Board  of  Land  Appeals  will  affirm  a decision 
rejecting  an  oil  and  gas  lease  offer  because  of 
important  geological  features  in  the  lands  sought  where 
the  record  Supports  the  need  to  protect  the  resource 
and  the  offeror  fails  to  indicate  how  leasing  would  be 
compatible  with  protection. 

The  Board  of  Land  Appeals  will  affirm  a decision 
requiring  execution  of  a no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.  Where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Eureau  of 
Land  Management. 

James  M.  Chudnow,  John  L.  Messinqer,  77  IELA  73 
InovT  8,  1983)" 


ENVIRONMENTAL  STATEMENTS 

A decision  to  implement  a vegetative  management 
program  will  be  affirmed  insofar  as  it  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment.  However,  tc  the 
extent  the  record  does  not  show  that  a salient  aspect 
of  the  program  has  been  assessed,  and  that  aspect  falls 
within  the  scope  of  the  Board's  jurisdiction,  it  may 
not  be  implemented  until  an  adequate  analysis  of  all 
relevant  factors  has  been  prepared. 

SOCATS  et  al. (On  Reconsideration) , 72  IELA  9 (Apr.  4, 

19837 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer in  good  faith,  based  upon  a proper  and  sufficient 
record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

Southwest_Resource_Cguncili_Inc.x_National_S_ Arizona 
Wildlif e_ Federations,  73  IBLA  39  (May  11,  1983) 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  on  a proper  and  sufficient 
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environmental  analysis  compiled  according  tc  estab- 
lished procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

Coicradc  Cren  Space  Council.  73  IELA  226  (May  31,  1983) 


A L_ACCESS_TC_ JUSTICE, ACT 
ADVERSARY  ADJUDICATION 

The  Equal  Access  to  Justice  Act  clearly  provides 
that  the  position  of  the  United  States  in  an  adversary 
adjudication  need  net  be  presented  by  legal  ccursel. 

The  Government's  position  is  represented  if  other 
Government  employees  take  an  active  adversarial  rcle  in 
the  case. 

Under  43  CER  4.603(a)  (48  FR  17596  (Apr.  25, 

1983)),  the  Department  of  the  Interior  has  excluded 
from  coverage  under  the  Equal  Access  to  Justice  Act  all 
adversary  adjudications  conducted  by  the  Department 
except  those  that  are  specifically  required  by  a 
statute. 

In  re  Attorney's  Fees  Bequest  of  D N A — People's  Lecal 
Services^.  Inc.,  ll  IE  I A 285  (Sept.  9,  1 9 H 3 7 

90  I.D.  389 


AEELICATICN 

When  a decision  disposing  cf  the  issues  cn  appeal 
is  entered,  tut  the  Ecard  retains  jurisdiction  tc 
review  the  response  tc  its  decision,  an  applicaticn 
for  attorney's  fees  under  the  Equal  Access  tc  Justice 
Act,  filed  before  the  entrance  cf  a decision  cr  erder 
finally  ccncluding  the  litigation,  may  be  (1)  dismissed 
without  prejudice  as  premature,  (2)  stayed  until  the 
completion  cf  all  proceedings,  cr  (3)  decided  with  an 
opportunity  for  additional  action  in  accordance  with 
the  decision  following  completion  of  all  proceedings. 

In_r  e_At  ter  reyJps_Fees_Reguest_of_DN  A"  People^s,  legal 

lllvlcisl  Inc.,  11~IEIA  285~7sept7~97”l9837~- 

90  I.D.  389 


AWARDS 

Ero  bone  representation  and  representation  by  a 
legal  services  organization  do  not  constitute  "special 
circumstances"  within  the  meaning  of  5 U.S.C. 

§ 504(a) (1)  (Supp.  V 1981)  so  as  to  make  an  award  cf 
atterney's  fees  under  the  Equal  Access  to  Justice  Act 
unjust. 

An  award  cf  atterney's  fees  under  the  Equal  Access 
to  Justice  Act  may  include  compensation  for  work  per- 
formed before  Cct.  1,  1981,  the  effective  date  cf  the 
Act. 

In  re  Attorney's  Fees  Request  of  DNA — People's  Legal 
Services^  Inc.,  11  IEIA  285  (Sept.  9,  1983) 

90  I.D.  389 


EQUITABLE  ADJUDICATION 
GENERAILY 

Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Management  Act 
of  1976,  this  repeal  was  made  expressly  subject  tc  any 
existing  "land  use  right  cr  authorization,"  including  a 
vested  contractual  equitable  property  right.  Thus,  the 
repeal  cf  the  former  by  the  latter  did  not  remove  the 
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Department's  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a binding  contract  to  do  sc  had 
been  created  prior  to  the  enactment  of  FLPMA. 

Ches te r_F^_Da wson , 73  IBLA  27  (May  9,  1983) 


The  Department  is  not  estopped  from  contesting  the 
validity  of  a mining  claim  on  a charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  § 28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  Mining  Law. 

Un  i t ed_S  t at  es_vi_  Energy_R€sources_Tech  no  1 c^I_L  and_t_Inc._i 
et_al_. , 74  IELA  117  "(June  30,  1983) 


ESTOEPEL 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law . 

Jaraes_Hi_Wi_ Tseng , 69  IBLA  387  (Jan.  4,  1983) 

How a r d _Ki_ Day i s , 70  IBLA  7 (Jan.  6,  1983) 

Ji_Pat_Kauf man,  71  IBLA  183  (Mar.  10,  1983) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  net  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

Di_Mi_ Yates , 70  IBLA  134  (Jan.  14,  1983) 


The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.  The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathf inder_Mines_Corpi,  70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

5SEard_Ci_Barrows,  71  IBLA  262  (Mar.  22,  1983) 

Jacobs , 71  IBLA  385  (Mar.  29,  1983) 

A lyso n_ A_._A lli sonx_ James  N._AllisonIII,  72  IBLA  333 
(Apr.  29,  1983) 


ESTCE EEL — Continued 

Estoppel  will  not  lie  against  the  United  States 
where  there  is  nc  evidence  of  an  affirmative  misrepre- 
sentation or  an  affirmative  concealment  of  a material 
fact  by  the  Government  and  the  party  asserting  the 
estoppel  cannot  claim  ignorance  of  the  true  facts 
because  the  facts  are  a matter  of  public  record. 

Barry_Si_ H i 1 Js  , 71  IELA  302  (Mar.  22,  1983) 

Frederick_N._Icwey,  76  IELA  195  (Cct.  6,  1983) 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  a remedy  applicable  only 
to  extraordinary  circumstances.  A sine  qua  pen  of 
estoppel  of  the  Government  is  affirmative  misconduct  by 
an  authorized  officer  which  results  in  a misrepresenta- 
tion of  fact  upon  which  there  is  detrimental  reliance. 
Unless  a wrong  was  consciously  committed,  the  failure 
to  correct  a misunderstanding  is  insufficient  grounds 
for  estoppel. 

An  essential  element  of  a claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  of  the 
material  facts.  Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  of  relevant 
statutes  and  duly  promulgated  regulations,  a party 
cannot  successfully  plead  ignorance  of  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 
presentation  of  extraordinary  circumstances  which  over- 
come the  presumption. 

l£ anc  is_  X_._  F ur  lc ng_ 1 1 , 73  IBLA  67  (May  16,  1963) 


The  general  rule  is  that  reliance  upon  errcnecus 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agert,  or  emplcyee  of  the  Department  cannct 
operate  to  vest  any  right  not  authorized  by  law. 

Ado fce_Ci 1_S_ G as_ Ccrp . , 73  IBLA  263  (June  7,  1983) 

II S_ Assoc iates^_Inc . , 74  IELA  192  (July  18,  1983) 


The  Department  is  net  estopped  from  contesting  the 
validity  of  a mining  claim  on  a charge  of  substantial 
noncompliance  with  the  requirement  for  performance  cf 
annual  labor  mandated  by  30  U.S.C.  $ 28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  Mining  Law 

United  States_ v ._Enerqy_Rescurces  Technology  Iandu  Inc. 
e t~a lT7~ 7 4~ I E I I”  117  (June  loT  1983) 


Estoppel  against  the  Government  is  an  extra- 
ordinary remedy.  In  order  to  establish  estcppel,  it 
must  be  shewn  that  the  party  to  be  estopped  knew  the 
facts  and  either  intended  that  its  conduct  be  relied 
upon  or  acted  sc  as  to  cause  reliance  upon  its  conduct, 
and  that  the  party  asserting  estoppel  was  ignorant  cf 
the  true  facts  and  detrimentally  relied  upon  the  ether 
party's  conduct.  Estcppel  will  not  be  found  where 
there  was  nc  affirmative  misrepresentation  or  miscon- 
duct by  a Government  official. 

Native  Americans  for  Community  Action  y.  Deputy 

A ss i stant  S ecretarp--In  d i an_ Affair s J Operatic rsp , 

11  I E I A 214  1 July~l~~1 983)  90“.D.  283 
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ESTOPPEL — Continued 

Estoppel  will  not  lie  against  the  Government 
where  the  record  establishes  that  a party  is  properly 
chargeable  with  knowledge  of  the  true  facts,  regard- 
less of  whether  those  facts  were  actually  known  by  that 
party . 

Celeste  C.  Grynberq.  74  IBLA  180  (July  18,  1983) 


The  authority  of  the  Department  to  enforce  its  cil 
and  gas  leasing  regulations  is  net  vitiated  cr  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Richar d_Fi_Carrgl 1 (On  Reconsideration)  . 76  IBLA  151 

Isept.  27,  1983)  ~ ~ 90  I.E.  432 


Reliance  on  erroneous  information  provided  by  a 
Bureau  of  L&nd  Management  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claim  of  an  obligation 
imposed  by  statute  or  regulation,  or  create  rights  not 
authorized  by  law. 

Jo h n_Li_Gr assmeier , 77  IBLA  156  (Nov.  16,  1983) 


EVIDENCE 

GENERALLY 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act’s  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Estate  of  Hoodie  Nichols.  69  IBLA  382  (Jan.  4,  1983) 

iS£2_McDor manA_ Audrey_P i lger , 72  IBLA  383  (May  5,  1983) 

James,  D.  .Ross,  _Marj.a  J,.  Ross.  72  IBLA  395  (May  5,  1983) 

George_P._Newcomb,  73  IBLA  104  (May  23,  1983) 

Humbug  Mining  Co..  73  IBLA  270  (June  7,  1983) 

Harold_Li_Lgng,  73  IBLA  280  (June  7,  1983) 

Eex_ M i n i ng_Coi , 73  IBLA  284  (June  7,  1983) 

Eai_McKeeA_Cheryl_McKee,  73  IBLA  311  (June  7,  1983) 

“ayne_M._Hunt,  73  IBLA  315  (June  7,  1983) 

Paul  P,  Smith  et  al..  73  IBLA  336  (June  8,  1983) 

MM2h_S£r ague , 73  jbLA  386  (June  15,  1983) 

Page_ Invest men t_Coi , 74  IBLA  163  (July  12,  1983) 

Bruce  Naylor*  Bill_Barney*_Darrell  Taylor , 74  IBLA 
2 01~  ( J uly  18  , 1983)" 

Eeonard_£*_Snider*_Sr..  , 74  IBLA  213  (July  18,  198  3) 
Hughes  Minerals,  Inc..  74  IBLA  217  (July  18,  1983) 
nk_ Bengoa,  74  IBLA  367  (July  26,  1983) 

.Ear ke_ Potter,  74  IBLA  397  (Aug.  2,  1983) 

Mackay  Bar  Corp. , 75  IBLA  57  (Aug.  5,  1983) 


EVIDENCE — Continued 

GENERALLY — Continued 

Paul  T.  Ryan.  Melvin  V.  Lunt , 

Devon  M.  Hurst , 

Da le_ Bos sf*_ J u dy_ Bos sy , 

Koonwalker,  Inc. , 

Rcber  t_  V;  ._H  ug  lies , 

Charles  Mayc*  Marie  G.  Mayo, 
1983) 

£et ty_E._Baxter , 76  IBLA  188 
John  V.  Balding,  76  IELA  218 


76  (Aug.  1C,  1983) 
1983) 

(Aug.  26,  1S83) 
(Sept.  19,  1983) 

(Sept.  21,  1983) 

76  IELA  107  (Sept.  21, 

(Cct.  6,  1983) 

(Oct.  17,  1983) 


75  IBLA 

75  IELA  149  (Aug.  18, 
75  IELA  262 
76  IELA  53 
76  IELA  99 


Crownite  Corp  .*  A mergcan_ Pumice  Products*  Inc.,  76  IELA 
236  (Cct7  17,  19837" 

Adolf_Pieckjann_JTrustl,  76  IELA  357  (Cct.  24,  1983) 
H2iestake_Mining_Cg. , 77  IBLA  235  (Ncv.  29,  1983) 


Where  an  Administrative  law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  cf  assay 
certificates  to  justify  the  chief  expert  witness • ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  nc  error  was  committed  in  overruling 
objections  tc  admission  in  evidence  cf  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  S._ Arte , 70  IBIA  244 

(Jan.  25, "19837"" 


The  true  nature  cf  the  relationship  between 
apparently  separate  business  entities  is  a questicn  cf 
fact . 

Walch  Logging  Cc. , Inc..  Eant  S Bussell,  Inc,  v. 

Assi  stan  t_  Area_firect.gr ( Econo  mic_  Development),* 

Pert land_ Area  Office*  Eureau  of  Indgan_Af f agrs , 

11  IE I A 85  1 Mar . 157  1983)"  90~I.E.  88 


The  postmark  date  cf  a rental  payment  fer  an  cil 
and  gas  lease  is  generally  deemed  tc  be  the  date  cf 
mailing,  unless  there  is  satisfactory  corroborating 
evidence  tc  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a date  earlier  than  indicated  by 
the  postmark. 

Epy a n_Col ley , 71  IELA  299  (Mar.  22,  1983) 


Where,  cn  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  tc  30  U.S.C.  § 188(b), 
appellant  submits  an  affidavit  in  support  cf  its  asser- 
tion that  nc  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a well  capable 
cf  producing  cil  or  gas  in  paying  quantities  cn  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  cne  cf 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a criminal  violation  of  18  U.S.C.  § 1CC1 
(1976). 

Funk  Exploration,  73  IELA  111  (May  23,  1983) 
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EVIDENCE-- Continued 
GENERALLY — Continued 

A claim  for  an  equitable  adjustment  is  sustained 
in  part,  where  it  is  determined  that  weather  conditions 
at  the  site  could  reasonably  have  been  of  an  intensity 
to  constitute  a storm  event  within  the  "gray  area"  of  a 
risk  of  loss  agreement  entered  into  by  the  parties  at  a 
preproposal  conference,  pursuant  to  which  the  Govern- 
ment, upon  such  determination,  agreed  to  participate  in 
the  reasonable  reconstruction  costs  of  the  facility. 

Appeal  of  Pettiiohn  Engineering  Co.,  Inc.,  IBCA-1346- 
4-80  (flay  26,  1983) 


ADMISSIBILITY 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness’  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

0 nited_States_vi_Richard_5i_Ar bo,  70  IBLA  244 
"(Jan.  25,  1983) 


Where  the  lessee  under  a noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a hearing  will  be 
ordered  so  that  a complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  c.  Grynberg,  74  IELA  180  (July  18,  1983) 


BURDEN  Or  PROOF 

Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Earry_C.__Ni.lsgn , 5 OHA  79  (Jan.  18,  1983) 


When  the  Government  contests  a mining  claim  on 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
mate burden  of  refuting  the  Government's  case  by  a pre- 
ponderance of  the- evidence. 

U ni t ed_S ta t es_v . _F lor ence  Cannon,  70  IBLA  328  (Feb.  1, 
19837 


When  the  Government  contests  a mining  claim  cn 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  to 
that  charge.  A prima  facie  case  has  been  made  when  a 
Government  mineral  examiner  testifies  that  he  has 


I VIE ENCE — Continued 

BURDEN  CF  FRCOF — Continued 

examined  the  exposed  workings  on  a claim  and  has  fcund 
the  evidence  of  mineralization  insufficient  tc  suppcxt 
a finding  of  discovery  of  a valuable  mineral  deposit. 
The  mining  claimant  has  the  ultimate  burden  cf  refuting 
the  Government's  case  by  a preponderance  cf  evidence. 

United  States  v.  T.  J._Jcnes_t  Rcbert  E . Jcnes,  72  IELA 
52  (Apr.  12  ,~ 1 98 3 ) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  later  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Robert  J.  King^  L.  K ._Hcl le  n beak , 72  IELA  75  (Apr.  12, 

198  37 


It  is  the  obligation  of  the  appellant  tc  shew 
errer.  Therefore,  when  a statement  of  reasons  dees 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
ccnsideraticn. 

United  States  v.  Conner  et_al.,  72  IELA  254  (Apr.  27, 

19817 

Eo  b_G_._  He  we  1 1 , 75  IELA  113  (Aug.  12  , 1983) 


Where  at  analysis  cf  all  relevant  evidence 
persuades  the  Ecard  that  the  contractcr  failed  tc 
establish  by  sufficient  evidence,  its  burden  that  a 
storm  event  was  cf  such  intensity  as  to  be  tctally 
unforeseeable,  the  ccntractor  cannct  escape  seme 
responsibility  for  risk  cf  loss  cf  a tide  station,  and 
some  resulting  liability  for  the  reasonable  cost  cf 
reconstruction  cf  the  facility. 

Appeal  of  Pettiiohn  Engineering  Cc..  Inc. , I EC A-l 3 4 6- 
4-80~  (May~2f7~ 1 5837 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  cverccme  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  ELK 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  bis  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance cf  the  evidence  decides  the  case.  Appellant  in 
this  case  has  net  carried  his  burden  of  preef  by  shew- 
ing inccntrcvertibly  that  ELM  received  the  documents. 

Her be r t_C la r k , 73  IELA  195  (May  26,  1983) 

*ayne_M._Hunt,  73  IELA  315  (June  7,  1983) 

Eevcn_M._ Hurst , 75  IELA  149  (Aug.  18,  1983) 

Cale_Rgssjx_Judy_ Rossi , 75  IBLA  262  (Aug.  26,  1S83) 

Homer  Owens.  75  IELA  335  (Aug.  30,  1983) 

|etty_E._Eaxter , 76  IELA  188  (Oct.  6,  1983) 

Ralph . Kubinski , 76  IELA  224  (Cct.  17,  1983) 
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BURDEN  OF  PROOF — Continued 

The  mere  filing  of  a small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.  When  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 

Betha  McConkey,  Robert  L.  Cook,  74  IBL A 4 (June  21, 
19837 


A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

R2skAn_Linesx  jgr^  v . Bureau  of  Land  Management, 

76~I EL  A 170~  (SeptT~30 , 198  37 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina  Development_Corpi_of  Utah,  77  IBL A 366  (Dec.  7, 

19837"' 


CREDIBILITY 

Where  under  a contract  for  the  constructicn  cf  a 
road  and  a bridge  involving  a substantial  amount  cf 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  cf  their 
widely  divergent  views  as  to  the  representations 
allegedly  made  by  the  Government  representatives  to  the 
general  superintendent  during  tours  of  the  site  tc  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a prominent  ledge  of  rock  known  as  caprock,  the 
Board  accepts  the  corroborated  testimony  cf  the  general 
superintendent  over  the  uncorroborated  testimony  cf  the 
project  engineer  but  it  refuses  to  accept  the  testimony 
of  the  general  superintendent  over  that  of  the  prcgect 
inspector  where  the  former's  testimony  is  not  corrobo- 
rated with  respect  to  the  representations  attributed  to 
the  inspector. 

Appeal  of _Cen tr al_Color adg_Contr ac t orsA  Inc.,  IECA-1203- 
8-78  (Mar.  25,  1983)  “ 90  I.D.  109 


EVIDENCE — Continued 

CREDIBILITY — Continued 

Where  a preponderance  cf  the  evidence  suppcrts  a 
finding  that  all  documents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  were 
timely  filed,  a decision  declaring  a mining  claim  aban- 
doned and  void  for  failure  to  file  timely  the  required 
documentation  will  be  vacated. 

£cnna_Bernhardt,  73  IELA  207  (May  27,  1983) 


where  an  applicant  submits  evidence  which  supports 
a conclusion  that  all  five  copies  of  his  noncompetitive 
lease  offer  were  timely  filed  as  required  by  the  regu- 
lations in  43  CFR  3111.1-1  (a) , a decision  rejecting 
that  offer  fcr  failure  to  comply  with  the  applicable 
regulation  by  filing  only  four  copies  of  the  lease 
offer  will  be  set  aside. 

Robert  G.  Lynn (Cn_Reccnsiderationp,  73  IELA  288 

~(June~77’’l98  3) 


The  Beard  cf  Indian  Appeals  will  show  deference 
to  an  Administrative  Law  Judge's  determination  cf  the 
credibility  cf  evidence  and  testimony. 

Sam  Day  IV  y.  Area  Lirector,  Navajo  Area  Cffice , 
bureau  of  Indian  Affairs  E Window  Rock  Mall.  Ltd,  v. 
Acting  Area  Director,*  Navajo  Area  Cffice.*  Eureau  cf 
IndiinlAflills  , 1 2~ I El  A 9~  (Cct.  6~  19837 


HEARSAY 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  cf  assay 
certificates  tc  justify  the  chief  expert  witness*  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  tc  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United_States  v.  Richard  S.  Arbc,  70  IBL A 244 
1 Jan . 257~i9637~" 


PREPONDERANCE 

In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  heard  with 
authority  tc  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  sc  limited  in  the  scope  cf  review 
and  decisionmaking  as  tc  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  on  the  sccpe 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  tc 
review  de  neve  all  official  actions  and  tc  decide 
appeals  on  the  basis  of  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  cf  discreticn. 


Unjted  States_ Fis h 6 wildlife  Service,  72  IELA  218 
7 Apr7  25T*IS63) 
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EVIDENCE — Continued 
PRESUMPTIONS 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Ja mes_ Ai_Huf fi_Eli[zabet h H._Young,  69  IBLA  368  (Jan.  3, 
1983) 

Lane_Number_5x_Inci , 70  IE  LA  14  (Jan.  6,  1983) 

Wij.liam_Cx_Niederer_et_ali,  70  IBLA  55  (Jan.  10,  1983) 

Robert  Paoluccio.  II,  et  al..  70  IBLA  118  (Jan.  13, 
1983) 

Zada_ A n der so n_e t _alx , 70  IBLA  122  (Jan.  13,  1983) 
Robert_Gi_Ly nn,  70  IBLA  141  (Jan.  17,  1983) 

Eugene  w . Walck,  Jr..  72  IBLA  30  (Apr.  5,  1983) 

White  Rose  Corp.,  72  IBLA  80  (Apr.  13,  1983) 


Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant’s  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  $ 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act’s  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Estate_of_Wqodie_ Nichols , 69  IBLA  382  (Jan.  4,  1983) 

lE§2._McDor manx_ Audrey_Pilger , 72  IBLA  383  (May  5,  1983) 

James_Di_Rossx_Maria_ Jx_Ross,  72  IBLA  395  (May  5,  1983) 

George  P.  Newcomb.  73  IBLA  104  (May  23,  1983) 

Humbug  Mining  Co..  73  IBLA  270  (June  7,  1983) 

fid rold_L_. _Lonq,  73  IBLA  280  (June  7,  1983) 

fiex_Mining_Co..,  73  IBLA  284  (June  7,  1983) 

fi§y_McKeex_Cheryl_McKee , 73  IBLA  311  (June  7,  1983) 

fidul_Pi_Smith_et_al. , 73  IBLA  336  (June  8,  1983) 

fiMh_Sprague,  73  IBLA  386  (June  15,  1983) 

Pagg  .Investment  Co..  74  IBLA  163  (July  12,  1983) 

fi£Uce_Naylorx_Bill  Bar neyx_ Darrel 1_ Taylor , 74  IBLA 
201  (July  18,  1983)" 

iS2I)ard_Ei_Sniderx_Sri,  74  IBLA  213  (July  18,  1983) 

H ughes_M iner alsx_In c . , 74  IBLA  217  (July  18,  1983) 
fifa n k_ Bengoa , 74  IBLA  367  (July  28,  1983) 

Par ke_ Pot ter , 74  IBLA  397  (Aug.  2,  1983) 

Paul_Ti_Ryanx_Melvin_V._Lunt,  75  IBLA  76  (Aug.  10,  1983) 

Moonwa lkerx_I nc^ , 76  IBLA  53  (Sept.  19,  1983) 

fiobert_W ..Hughes,  76  IBLA  99  (Sept.  21,  1983) 

Charles_Mayox_Marie_Gx_Mayo,  76  IBLA  107  (Sept.  21, 

1983) 

Balding,  76  IBLA  218  (Cct.  17,  1983) 


EVIDENCE — Continued 

PRESUMPTIONS — Continued 

Crownite_Ccrpxx_Amer ica n_Pumgce  Products^  Inc.,  76  IELA 
236  (Cct . 17,  1983) 

Adolf  Dieckmann,  (Trust),,  76  IELA  357  (Oct.  24,  1983) 
Homestake  Mining  Co.,  77  IBLA  235  (Nov.  29,  1983) 


The  presumption  of  regularity  which  supports  the 
official  acts  cf  public  officers  in  the  discharge  cf 
their  duties  must,  for  reasons  cf  public  policy  and 
under  burden  cf  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.  Thus,  when  Government  files  dc  net 
indicate  that  a document  was  received,  an  appellant 
must  shew  net  merely  that  the  document  was  properly 
transmitted,  but  that  it  was,  in  fact,  actually 
received . 

Angle  Resources,  Inc.,  70  IELA  106  (Jan.  12,  1983) 


Where  a simultaneous  oil  and  gas  lease  application 
was  rejected  because  ELM  asserts  that  the  applicant's 
filing  service  failed  tc  provide  a list  of  names  and 
addresses  cf  participating  applicants  fer  whom  it 
served  as  agent,  as  required  by  43  CF  B 3102 .2-6  (t) 
(1981),  the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  cf  Government  officers  will 
not  be  treated  as  rebutted  upon  presentation  cf  insuf- 
ficient evidence  tc  show  that  the  list  probably  was 
received  by  ELM. 

Nej.  1_ Hir sch , 70  IELA  307  (Jan.  28  , 1983) 


A legal  presumption  of  regularity  supports  the 
official  acts  cf  public  officers  acting  in  their 
official  capacities. 

Walch  Logging  Co..  Inc.,  Pant  S Russell,  Inc,  v. 

Assistant  Area  Director (Economic  Development), 

Per tland_ Area_Cf f icex_ Bureau  cf  India n_ A f f a grs , 

11  I El  A*  8 5 “(MarT  18,  1983)  90"l.E.  88 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  hare  assertion  that  proof  cf  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Robert  Kingx  Lx  K.  Hollenbeak,  72  IEIA  75  (Apr.  12, 
19831* 


Where  there  is  nc  evidence  cf  receipt  cf  a check, 
in  payment  cf  the  first  year's  advance  rental  pursuant 
to  43  CF R 3112.4-1  (a),  the  presumption  that  ElM 
employees  have  properly  discharged  their  duties  and  net 
lost  or  misplaced  the  check  is  net  cverccme  by  evidence 
that  the  check  was  received  where  the  applicant  submits 
an  affidavit  that  the  check  was  enclosed  in  the  same 
envelope  with  other  documents  that  were  received  by  ELM 
and  includes  a copy  cf  his  personal  cbeckbcck  register 
shewing  that  a check  was  issued  to  ElM  but  net  cashed. 

fiichard_fcJ._Kulis,  72  IEIA  251  (Apr.  27,  1983) 
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PRESUMPTIONS- -Continued 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrover tibly  that  BLM  received  the  documents. 

Her bert_Clar k,  73  IBLA  195  (May  26,  1983) 

75  IBLA  335  (Aug.  30,  1983) 

j*  al£h_K  u bi  n s k i , 76  IBLA  224  (Oct.  17,  1983) 


Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  $ 1744  (197b)) 

Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  he 
considered  in  such  cases. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 

Wdyne_M._Hunt,  73  IBLA  315  (June  7,  1983) 

£®von_M_._Hur st , 75  IBLA  149  (Aug.  18,  1983) 

Dale_RossiA_Judy_Hossi,  75  IBLA  262  (Aug.  26,  1983) 

Bet ty_Ei_Ea x ter , 76  IBLA  188  (Oct.  6,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  a statement  that  a lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  BLM  must  be 
corroborated  by  other  evidence  to  establish  a tender  of 
rental  where  there  is  no  evidence  of  receipt  of  the 
payment  in  the  file. 

Car l_Ai_Peterson , 73  IBLA  347  (June  10,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  an  affidavit  that  documents  were 
enclosed  in  the  same  envelope  together  with  ether  docu- 
ments that  were  received  by  BLM  must  be  corroborated 


EVIDENCE — Continued 

PR E SUMPTIONS — Continued 

by  ether  evidence  tc  establish  filing  where  there  is  nc 
evidence  of  receipt  of  the  missing  documents. 

1ES_ Assoc iates_1_ Inc.  , 74  IBLA  192  (July  18,  1983) 


Although  at  common  law,  abandonment  cf  a miring 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  sc,  in  enacting  the  federal  Land  Policy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Ccngress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  cf  compliance  produces  a conclusive  presumpticn 
of  abandonment.  Accordingly,  extranecus  evidence  that 
a claimant  intended  net  to  abandon  bis  claim  may  net  be 
considered  in  such  cases. 

The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net  lest 
cr  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  tc  the  con- 
trary . However,  the  presumption  is  net  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.  Rather,  ELM's  denial  of  its  receipt  car  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  net  "filed"  by  depositing  it  in  the 
mail,  but  cnly  when  it  is  delivered  to  and  received 
by  the  proper  ELM  office. 

Mack ay_ E a r_Ccrp . , 75  IBLA  57  (Aug.  5,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lest 
cr  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  tc  the  con- 
trary. However,  the  presumpticn  is  not  overcome  merely 
by  the  submission  cf  an  affidavit  that  the  document  was 
mailed.  Bather,  BLM's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  net  "filed"  by  depositing  it  in  the 
mail,  but  cnly  when  it  is  delivered  tc  and  received 
by  the  proper  BLM  cffice.  • 

T horn as_Jghn sen,  77  I EL A 20  (Oct.  31,  1983) 


PBIMA  fACIE  CASE 

The  Government  has  established  a prima  facie  case 
cf  the  lack  cf  discovery  of  a valuable  mineral  depcsit 
on  mining  claims  where  a Government  mineral  examiner 
testifies  that,  based  on  assays  cf  his  samples  taken 
from  the  claims,  the  mineral  deposit  is  net  cf  suffi- 
cient quality  tc  justify  expenditure  cf  capital  with 
a reasonable  prospect  of  success  in  developing  a 
valuable  producing  mine.  Such  an  opinion  is  suffi- 
cient tc  establish  a prima  facie  case  where  it  is 
based  in  part  upon  comparison  with  the  minimum  accept- 
able grade  cf  ere  at  an  operating  mine  and  in  part  upen 
an  analysis  cf  prior  reports  of  exploration  cf  the 
claims. 

Uni,ted_States_y._James_ A_.  Walper,  77  IBLA  9C  (Ncv.  14, 
1983) 


SUFFICIENCY 

A presumpticn  cf  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prep- 
erly  discharged  their  official  duties. 

James_A.  Huffx  Elizabgth  H.  Yeung.  69  IELA  368  (Jan.  3, 
198  37 

Continued  — 


60 


EVIDENCE — Continued 

SUFFICIENCY — Continued 

La ne_Nu mber_5JL_I nc •_ , 70  IELA  14  (Jan.  6,  1983) 

William  C.  Niederer  et  al..  70  IBLA  55  (Jan.  10,  1983) 

Robert  Paol ucciox  II*  et  al.,  70  IBLA  118  (Jan.  13, 
1983) 

Zada  Anderson  et  al.,  70  IBLA  122  (Jan.  13,  1983) 
Robert. G.,  Lynn,  70  IBLA  141  (Jan.  17,  1983) 

Eugene  W.  Walck,  Jr..  72  IBLA  30  (Apr.  5,  1983) 

White  Rose  Corp. , 72  IBLA  80  (Apr.  13,  1983) 


Where  there  are  disputed  facts  determinative  cf 
the  legal  issues  posed  therefrom,  this  Beard  has  the 
discretionary  authority  to  order  a hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
43  CFR  4.415. 

Patricia  C.  Alker.  70  IBLA  211  (Jan.  24,  1983) 


Mining  claims  located  for  a nonmetal liferous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallif erous  minerals  are  properly 
declared  null  and  void  afc  initio.  Such  claims  are 
not  preserved  by  a recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  ether 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetallif erous . 

L.  H.  Grooms,  70  IBLA  228  (Jan.  24,  1983) 


A legal  presumption  of  regularity  supports  the 
official  acts  of  public  officers  acting  in  their 
official  capacities. 

Walch  Logging  Co.,  Inc.K-Dant  S Russell,  Inc,  v. 

Assistant  Area  Director (Economic  Development) . 

Por t la nd_Area_0f f i£ex  gureavj  of  Indian  Affairs, 

11  IBIA  85  (Mar.  187  1983””“  “ ”~90  I.D.  88 


Pursuant  to  43  CFR  2650. 4-7  (b) , a transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a reasonable  alterna- 
tive route  of  transportation  across  publicly  owned 
lands.  Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a BLM  decision  not  to  reserve  an 
easement  based  on  that  route  is  supported  by  a rational 
basis,  this  Board  has  the  discretionary  authority  to 
order  a hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  to  43  CFR  4.415. 

State_of_ Alaska,  71  IBLA  256  (Mar.  21,  1983) 

Doyon,  . Ltd. (On  Reconsideration!,  77  IBLA  219  (Ncv.  28, 

1983) 


Disputed  allegations  do  not  constitute  evidence 
and  cannot  be  accepted  as  proof  cf  facts.  where  a 
contractor  asserts  that  a termination  is  a breach 
because  it  involves  a lack  of  good  faith  motivated  by  a 
specific  intent  to  injure  the  contractor  tut  offers  no 
evidence  to  support  the  constituent  facts  necessary  to 
find  such  a breach,  no  breach  may  be  found. 

The  principle  that  the  Government  may  net  use  the 
termination  for  convenience  clause  where  at  the  time  of 
entering  the  contract  it  had  the  intention  tc  use  that 
clause  is  not  applicable  in  the  absence  of  any  evidence 


EVIDENCE — Continued 

SUFFICIENCY — Continued 

to  support  the  existence  cf  that  intention.  Even  if 
such  a factual  circumstance  were  demonstrable,  bewever, 
a contractor  may  not  recover  where  it  submits  nc  preef 
of  any  damage  resulting  from  that  circumstance. 

Appeal  of  David  R.  Ercwn^  Jr.,  1BCA-160C-7-82  (Bar.  31, 
1983) 


A presumption  cf  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prep- 
erly  discharged  their  official  duties.  Therefore, 
appellant's  tare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Robert  J.  King^  L.  K.  Hollenteak,  72  IELA  75  (Apr.  12, 
1983) 


It  is  the  obligation  of  the  appellant  tc  shew 
errer.  Therefore,  when  a statement  of  reasons  dees 
not  with  seme  particularity  show  adequate  reasons  fer 
appeal  and  support  the  allegations  with  evidence  shew- 
ing error,  the  appeal  cannot  be  afforded  favcrable 
consideration. 

United  States  v*  Conner  et  al.,  72  IELA  254  (Apr.  27, 
1983) 

Bob  G.  Howell.  75  IELA  113  (Aug.  12,  1983) 


Where  an  analysis  of  all  relevant  evidence 
persuades  the  Eoard  that  the  contractor  failed  tc 
establish  by  sufficient  evidence,  its  burden  that  a 
storm  event  was  of  such  intensity  as  to  be  totally 
unforeseeable,  the  contractor  cannct  escape  sene 
responsibility  for  risk  of  less  cf  a tide  station,  and 
some  resulting  liability  for  the  reasonable  ccst  cf 
reconstr ucticn  of  the  facility. 

Appeal  of  Eettijohn  Engineering  Coi-t  Inc.,  IECA-1346- 
4-80  (Bay- 2 6,” 1983f 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  cf  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  frem  any  rule.  Where  ELB 
has  declared  appellant's  mining  claims  abandened  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  net  carried  his  burden  cf  preef  by  shew- 
ing incontrcvertibly  that  BIB  received  the  documents. 

Herbert  Clark.  73  IELA  195  (May  26,  1983) 

WaJH r t , 73  IEIA  315  (June  7,  1983) 

£evcn_M._Hur s t , 75  IELA  149  (Aug.  18,  1983) 

Dale  Rossi.  Judy  Rossi.  75  IELA  262  (Aug.  26,  1983) 

Homer  Owens.  75  IELA  335  (Aug.  30,  1983) 

Be 1 1 Ea x t e r , 76  IELA  188  (Get.  6,  1983) 

B alp h_Kub inski,  76  IELA  224  (Cct.  17,  1983) 


EVIDENCE — Continued 
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Where  in  a government  contest  of  certain  associa- 
tion placer  mining  claims  the  contestant  charges  and 
proves  prima  facie  that  specific  10-acre  tracts  are 
nonmineral  in  character  and  thus  subject  to  exclusion 
from  the  claims,  a finding  by  the  Administrative  Lav 
Judge  that  such  tracts  are  mineral  in  character  will  be 
reversed  on  appeal  where  the  basis  for  that  finding  was 
mere  unsupported  conjecture  by  an  expert  witness  that 
there  is  "a  strong  possibility"  that  beds  of  rich  oil 
shale  underlie  those  tracts.  Such  evidence  is  insuffi- 
cient to  rebut  the  prima  facie  showing  by  a preponder- 
ance of  evidence. 

U n itgd  States  v.  Energy  Resources  Technology  Land £ Inc., 
it_il.,  74  IBLA  117  "(June” 30,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary. however,  the  presumption  is  not  overcome  merely, 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.  Bather,  BLM's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLM  office. 

Hackay  Bar  Corp. . 75  IBLA  57  (Aug.  5,  1983) 
Thomas_Johnsgn , 77  IBLA  20  (Cct.  31,  1983) 


Where  appellants  aver,  without  offering  proof  to 
show  the  basis  of  their  averment,  that  lands  which  were 
the  subject  of  appellants'  oil  and  gas  lease  offer 
were  acquired  by  the  United  States,  Bureau  of  Land 
Management  correctly  rejected  the  offer  to  lease  lands 
shown  on  Government  records  not  to  be  in  United  States 
ownership. 

James  M.  Chudnow,  John  L.  Messinger.  75  I ELA  69 
(Aug.  10,  1983) 


The  Board  of  Indian  Appeals  will  not  disturb  an 
Administrative  Law  Judge's  finding  of  fact  that  is 
supported  by  substantial  evidence  in  the  record. 

Sa  m_Day_IV_y_._Ar  ea_Directgrx_  Nava  jg_Area_Off  ice , 
Bureau_gf_Indian_Affairs_6_Window_Rock_MallJt_Ltdi_vi 
Actin2_Area_DirectgrA_Nava jo_Area_Of f icex_Bureau_cf 
I nd ia n_ Affairs , 12  IBIA  9 (Oct.  6,  1983) 


A mining  claimant  has  not  preponderated  on  the 
question  of  discovery  of  a valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a reasonable  prospect 
of  success  in  developing  a valuable  mine. 

United_States_v.  James  A.  Walper,  77  IBLA  90  (Nov.  14, 
1983) 


An  inheritable  property  right  in  an  allotment  is 
created  only  if  an  applicant  fully  complies  with  the 
requirements  of  the  Native  Allotment  Act  before  his  or 
her  death.  When  an  applicant  has  submitted  evidence 
of  the  required  use  and  occupancy  of  the  allotment  that 
is  disputed  during  adjudication  of  the  application,  the 
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applicant's  heirs  may  properly  submit  additional  evi- 
dence to  support  the  applicant's  claims. 

Ka t m a i la ndx _ I nc .^_e t_ a 1 . , 77  IBLA  347  (Dec.  5,  1963) 


WEIGHT 

A determination  by  the  Eureau  of  Land  Management 
of  the  carrying  capacity  for  a unit  of  the  Eederal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

Chris  Clarqdge  v._Bureau  of  Land  Management,  71  I EL  A 
46_  (Feb.  18,  1983)”' 


Where  under  a contract  for  the  constructicn  cf  a 
road  and  a bridge  involving  a substantial  amount  cf 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  of  their 
widely  divergent  views  as  to  the  representations 
allegedly  made  by  the  Government  representatives  to  the 
general  superintendent  during  tours  of  the  site  tc  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a prominent  ledge  of  rock  known  as  caprcck,  the 
Board  accepts  the  corroborated  testimony  cf  the  general 
superintendent  over  the  uncorroborated  testimony  cf  the 
project  engineer  tut  it  refuses  to  accept  the  testimony 
cf  the  general  superintendent  over  that  of  the  project 
inspector  where  the  former's  testimony  is  net  ccr rc be- 
rated with  respect  tc  the  representations  attributed  tc 
the  inspector. 

Appeal_cf_ Central  Colorado  Contractors^  Inc.,  IECA-12C3- 
8-78  (Mar.  257  198 3)  “ 90  I.E.  109 


EXCHANGES_CF_L AND 

(See  also  Indian  Lands,  Private  Exchanges,  State 
Exchanges,  Wildlife  Befuges  S Projects — if  included 
in  this  Index.) 

GENERALLY 

A protest  against  approval  cf  a proposed  land 
exchange,  pursuant  to  sec.  206  of  the  Federal  Land 
Eolicy  and  Management  Act  cf  1976,  43  U.S.C.  § 1716 
(1976),  is  properly  dismissed  where  the  pretestant  has 
not  established  that  ELM  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  not 
of  equal  value. 

F.  F.  Montoya.  70  IELA  93  (Jan.  11,  1983) 


An  application  for  an  exchange  of  land  pursuant  tc 
sec.  2C€  of  FLPMA  requires  first  a determination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  secend,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  more 
than  25  percent.  where,  during  the  pendency  cf  an 
appeal  from  the  rejection  of  a proposal  tc  exchange  oil 
shale  lands,  certain  economic  events  occur  which  both 
diminish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

5upgri2Jp_Cil_Ccx (ii£®llantlx_£leve2an^;£lif  fs_2r  c n 

Co..  S Sphic  Shale  Oil  Co. (Interveners! , 78  IE  I A 68 

(Dec.  16,  1963) 
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EX ECUT IV H-ORDER S_ A ND_P RECLAMATIONS 

Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

l^r r y_ Me Mas ter_e t_ali , 76  IBLA  370  (Oct.  25,  1983) 


EEDER AL_EMP LO Y E ES_ AN D_0FF ICERS 
(See  also  Administrative  Authority,  Claims  Against  the 
United  States,  Officers  6 Employees — if  included  in 
this  Index.) 

GENERALLY 

Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Bar ry_Ci_Ni Ison , 5 OHA  79  (Jan.  18,  1983) 


Rental  rates  for  Government-furnished  quarters 
located  in  one  state  may  not  be  set  by  reference  to 
an  economically  homogenous  area  survey  compiled  with 
respect  to  an  area  of  three  states  none  of  which  is  the 
state  of  the  Government-furnished  quarters  for  which 
the  review  of  rental  rate  setting  is  being  had;  setting 
rates  in  such  a prohibited  manner  is  erroneous  and  any 
rates  so  set  will  be  set  aside. 

In  the  Matters  of  Lewjs  A.  Guthrie  et  al..  5 OHA  108 
(Mar.  15,  1983) 


Increase  of  quarters  rental  rates 
Departmental  rules,  reflect  reasonable 
with  rates  charged  for  similar  private 
locality. 


must,  under 
value  consistent 
housing  in  the 


Randal  L.  Andrews,  Delbert  L.  McGuire,  S Virgil  A. 
Ruckdashel,  5 OHA  113  (Mar.  21,  1983) 


Jean  Rodgers  et  al..  5 OHA  178  (Sept.  19,  1983) 


OMB  Circular  No.  A-45  allows  agencies  tc  employ 
one  of  two  alternative  approaches  to  establish  compa- 
rable rentals  as  a step  in  setting  rental  rates  for 
Government-furnished  quarters  when  the  quarters  are 
more  than  5 miles  away  from  an  established  community: 
either  use  the  comparable  rentals  in  a nearby  repre- 
sentative community  or  conduct  an  economically  homo- 
geneous area  survey;  the  Department,  by  regulation, 
has  required  the  use  of  the  latter  of  these  alter- 
natives when  both  are  available.  Thus,  tenants' 
findings  about  rental  rates  in  one  particular  community 
are  irrelevant  when  the  economically  homogeneous  area 
survey  approach  is  used. 

When  an  agency  makes  a downward  adjustment  tc  the 
basic  rental  rate  for  a lack  of  amenities  in  particular 
quarters  as  compared  to  the  average  number  of  amenities 
present  in  the  comparable  market,  there  is  no  surcharge 
to  the  basic  rates  for  the  amenities  that  are  present. 

The  various  authorities  governing  rental  rate- 
setting clearly  contemplate  that  some  utility  services 
to  Government-furnished  quarters  will  not  be  measured 
or  metered;  by  providing  that  charges  for  such  services 
in  those  circumstances  will  be  established  by  reference 
to  the  average  of  such  charges  in  the  survey  community. 
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the  authorities  have  insured  that  any  resulting 
inequities  tc  tenants  will  be  kept  tc  a minimum. 

Although  the  Departmental  handbook  specifically 
requires  ratesetting  officials  tc  deny  the  unusual 
transportation  costs  (UTC)  deduction  for  quarters 
located  less  than  30  miles  frem  the  nearest  established 
community,  when  quarters  are  29.4  miles  away  frem  such 
a community  and  the  proportionate  increase  in  rentals 
is  as  great  as  in  this  case,  it  is  ccnceivable  that  it 
could  be  demonstrated  that  the  new  rental  rate  wculd  he 
unreasonable  if  not  adjusted  for  transportation  ccsts; 
under  the  circumstances  cf  this  case,  ratesettirg 
officials  should  treat  this  appeal  as  a request  tc  the 
appropriate  Departmental  official  under  4C0  DP  5.2E  (1), 
for  a determination  regarding  application  cf  the  11C 
deduction. 

The  regulations  governing  the  rental  ratesetting 
process  suggest  permitting  the  participation  cf  tenants 
in  certain  parts  of  the  process  but  accord  tenants  nc 
right  to  participate;  insofar  as  the  regulations  provide 
no  relief  fer  the  failure  to  allow  participation  and  as 
tenants  here  neither  allege  ncr  preve  any  prejudice 
resulting  frem  that  failure,  no  relief  may  be  granted. 

The  principle  cf  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  the 
charge  for  an  item  of  service  be  comparable  tc  the 
charge  for  a comparable  service  in  the  comparison 
community.  when  the  service  is  not  provided  cr  when 
some  "service"  is  provided  but  it  is  so  different  frem 
the  comparison  community  service  that  it  is  inaccurate 
to  term  it  comparable,  then  charging  the  rate  fer  a 
compariscn  community  service  is  inappropriate. 

The  principle  cf  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Government-furnished  quarters  be 
established  by  reference  to  private  market  rental 
housing  in  a similar  state  of  maintenance  and  repair; 
when  the  private  market  average  is  for  housing  some- 
where between  fair  and  good  condition  and  the  Govern- 
ment housing  tc  which  the  average  applies  is  in  fair  cr 
worse  condition,  a downward  adjustment  in  the  private 
market  average  should  be  made  when  applied  tc  the 
particular  Government  unit. 

Where  a floor  plan  of  a Government  rental  unit  dis- 
closes on  its  face  only  ordinary  patterns,  finding  that 
the  unit  is  possessed  of  the  "unusual  design  features" 
amenity  is  inappropriate  unless  the  involved  agency  can 
demonstrate  the  amenity's  presence;  in  the  absence  cf 
such  a showing,  a 2 percent  decrease  in  the  basic 
rental  rate,  is  in  order. 

Appeal  cf_Hcrace  Traplor_II_et  al.,  5 OHA  117  (Bar.  22, 
19837 


While  meetings  with  employees  are  encouraged  under 
the  provisiens  cf  41  CFR  114-52.601  tc  assure  employee 
understanding  cf  the  process  for  establishing  rental 
rates  for  Gc ver nment-f urnished  quarters,  such  meetings 
are  not  mandated  by  these  provisiens. 

Under  limitations  imposed  by  the  Office  cf 
Management  and  Budget,  the  rental  rate  for  Government- 
furnished  quarters  cannot  be  reduced  to  reflect  unusual 
transportation  costs  by  more  than  the  maximum  ameunt 
authorized  by  the  Department's  regulations  at  41  CEE 
114-52.302. 

Under  the  previsions  of  41  CFR  114-52.303,  an 
adjustment  tc  the  basic  rental  rate  cf  Governmert- 
furnished  quarters  is  tc  be  made  to  reflect  the 
difference  in  the  number  cf  "amenities,"  as  defined 
in  41  CFR  114-52. 1C5  (f)  , associated  with  the 


63 


OfiER AL_ EMPLOY EES_ A ND_OFF IC ERS — Continued 
GENERALLY — Continued 

Government-furnished  quarters  as  compared  with  the  num- 
ber of  amenities  associated  with  comparable  private 
dwellings. 

Under  the  provisions  of  41  CFR  114-52. 2C7,  charges 
are  to  be  added  to  the  basic  rental  rate  of  Government- 
furnished  quarters  for  furnishings  provided  by  the 
Government. 

To  successfully  challenge  an  element  of  a regional 
quarters  survey  used  in  calculating  the  basic  rental 
rate  for  Government-furnished  quarters,  the  employee/ 
occupant  must  assert  more  than  unsupported  conclusions 
of  fact. 

A££eal_of_t  he_Henry_Mou  n t a i n_Resc  urce_  Are  a__E  mp:lg_yees , 

5 OHA  127  (Mar.  31,  19817" 


The  unusual  transportation  costs  deduction  for 
quarters  located  more  than  30  miles  from  the  nearest 
established  community  is  the  only  permissible  way  to 
credit  an  employee  for  remoteness. 

When  appropriate,  the  Government  may  credit  an 
employee  with  90  percent  of  the  heating  costs  in  excess 
of  $50  over  the  average  seasonal  heating  costs  in  the 
area . 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Government-furnished  quarters  be 
established  by  reference  to  private  market  rental  hous- 
ing in  a similar  state  of  maintenance  and  repair;  when 
the  private  market  average  is  for  housing  somewhere 
between  fair  and  good  condition  and  the  Government 
housing  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a downward  adjustment  in  the  private 
market  average  should  be  made  when  applied  to  the  par- 
ticular Government  unit. 

Appeal_of_Agnos_ Wales , 5 CHA  215  (Cct.  26,  1983) 


The  unusual  transportation  costs  deduction  for 
quarters  located  more  than  30  miles  from  the  nearest 
established  community  is  the  only  permissible  way  to 
credit  an  employee  for  remoteness.  Where  the  maximum 
authorized  deduction  has  already  been  provided,  no 
further  transportation  deduction  is  available. 

A££eal_of _Pamela_Di_Doyle , 5 OHA  219  (Nov.  2,  1983) 


AUTHORITY  TO  BIND  GOVERNMENT 

The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.  The  Board  of  Land  Appeals, 
in  exercising  the  Secretary’s  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary’s  subordinates. 

£§t hf inder_Mines_Corp.,,  70  IBLA  264  (Jan.  26,  1983) 

9C  I.t.  10 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  right  or  protect  a 
public  interest  is  not  vitiated  or  lost  by  acquiescence 
of  its  officers,  nor  can  reliance  upon  information  or 
actions  of  any  officer,  agent,  or  employee  operate  to 
vest  any  right  not  authorized  by  law. 

1 k_Prod uct ionx_ Inc^ , 71  IBLA  374  (Mar.  29,  1983) 
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The  general  rule  is  that  reliance  upon  errcnecus 
or  incomplete  information  or  opinions  provided  by  ary 
officer,  agent,  or  employee  of  the  Department  carrct 
operate  tc  vest  any  right  not  authorized  by  law. 

Ado t e_Oi l_G_Gas_Ccrp.  , 73  IEIA  263  (June  7,  1 983) 

LBS_ Associa tesx_ Inc.. , 74  IEIA  192  (July  18,  1983) 


The  errcnecus  action  of  a Departmental  employee 
cannot  create  rights  not  authorized  by  law  cr  excuse 
ccmpliance  with  a regulation. 

N at  ive_  America  ns_fcr_Com  muni  t_y_  Ac  ticn_v_._  Deputy 
Assistant_Secretar^2~in^ian  Affairs  JCperat icnsj  , 
in  El  A"  2 14  "(July  1,  198 IJ  ~ ~ 90~I.E.  283 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Ijnexco_Cil_Cc^,  74  I EL  A 260  (July  22,  1983) 


Reliance  cn  erroneous  information  provided  by  a 
Bureau  cf  Land  Management  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claim  of  an  obligation 
imposed  by  statute  cr  regulation,  or  create  rights  net 
authorized  by  law. 

John  L.  Grassmejer.  77  IELA  156  (Ncv.  16,  1983) 


INTEREST  IK  LANDS 

The  Eureau  of  Land  Management  properly  rejects  an 
application  fer  a desert  land  entry,  in  accordance  with 
43  CFR  7.3,  where  the  applicant  indicates  in  her  appli- 
cation that  she  is  an  employee,  cr  the  speuse  cr  agent 
cf  an  employee,  cf  the  Department  of  the  Interior.  In 
addition,  where  an  individual  seeking  allowance  cf  a 
desert  land  entry  accepts  employment  with  the  Eureau  cf 
Land  Management  while  her  application  is  pending,  such 
application  must  be  rejected  even  if  it  is  net  reached 
for  adjudication  until  after  her  employment  with  the 
Eureau  has  teen  terminated. 

Karen ( Johns cnl_E_radshaw,  75  IBLA  342  (Aug.  31,  1983) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  1976 
(See_also  Hearings — if  included  in  this  Index.) 

GENERALLY 

Under  sec.  701(b)  cf  the  Federal  Land  Eclicy  and 
Management  Act  cf  1976  (F1PMA)  , wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  tc  Cregcn  ard 
California  Railroad  (CSC)  lands  cnly  to  the  extent 
that  it  is  consistent  with  the  Act  cf  Aug.  28,  1937. 
The  Act  requires  CSC  lands  tc  be  managed  for  per- 
manent forest  production.  No  wilderness  review  is 
required  where  the  CSC  lands  are  being  managed  fer 
commercial  timber  production. 

Cregon  Wilder ness_Ccaliticn , 71  IEIA  67  (Feb.  22, 

198  37" 
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It  is  proper  to  reject  an  application  fcr  mineral 
patent  where  the  official  records  disclose  that  the 
alleged  claims  have  been  conclusively  determined  to  be 
abandoned  and  void  for  failure  to  comply  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  § 1744  (1976)  . 

H ineral_Investigati1qn_8_pey elopm en t_Cci,  71  IBLA  398 
(Mar.  31,  1983) 


Sec.  302  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976  vests  in  the  Secretary  the  responsibility 
to  prevent  unnecessary  or  undue  degradation  cf  the 
public  lands.  It  also  preserves  a mining  claimant’s 
right  of  ingress  and  egress.  Consequently,  the  grant 
of  a right-of-way,  which  is  directionary  under  the  Act, 
is  not  the  proper  method  of  regulating  a mining  claim- 
ant's access  in  conjunction  with  surface  management  to 
prevent  undue  degradation.  Rather,  questions  of  access 
to  mining  claims  are  properly  resolved  under  the 
surface  management  regulations  at  43  CFR  Subpart  3809 
which  were  promulgated  pursuant  to  sec.  302  and  speci- 
fically address  mineral  entry,  access,  and  operations. 

Bosch  Mining  Co.,  75  IBLA  153  (Aug.  18,  1983) 

90  I.E.  382 


BLM  may  properly  condition  the  approval  cf  a plan 
of  operations  for  open  pit  mining  on  the  acceptance  cf 
stipulations  designed  to  prevent  unnecessary  and  undue 
degradation  of  the  public  lands  where  such  stipulations 
are  reasonable  and  properly  reflect  considerations  of 
the  public  interest.  However,  where  the  language  of 
the  stipulations  does  not  accurately  reflect  the  intent 
of  the  parties  BLH  should  consider  language  modifica- 
tions to  answer  legitimate  concerns  of  the  operator  and 
incorporate  the  assurances  given  by  BLH. 

£r aco_M i nesA_ I nc . , 75  IBLA  278  (Aug.  26,  1983) 


The  standard  of  review  in  the  case  of  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a reasoned  analysis  cf  the 
factors  involved,  with  due  regard  for  the  public 
interest.  The  burden  is  upon  the  appellant  to 
establish  reversible  error  in  the  decision  appealed 
f rom . 

Georgene  E.  Rieck,  William  L.  Rjeck.  76  I EL A 45 
(Sept.  19,  1983)" 


ASSESSHENT  WORK 

Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a notice  of  intention  to  hold  the  claim 
applies,  such  filing  must  be  made  within  each  calendar 
year,  i-.e..,  on  or  after  Jan.  2,  and  on  or  before 
Dec.  30. 

Ci_Gi_ Rhine hart , 76  IBLA  228  (Oct.  17,  1983) 


CONVEY  ANCES 

The  Federal  Land  Policy  and  Hanagement  Act  cf  1976 
did  not  repeal  the  Act  of  July  6,  1960.  Therefore,  the 
provisions  of  the  former  do  not  provide  authority  to 
grant  a disclaimer  where  doing  so  is  contrary  to  the 
provisions  of  the  latter.  Further,  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  of 
the  affected  lands  within  a national  forest,  expresses 
strong  opposition  to  issuing  a disclaimer,  BLH’s 
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refusal  to  exercise  the  discreticnary  authority  to  do 
so  is  proper. 

Scda_Fla t_Cc .a_Inc . , 75  IELA  388  (Sept.  2,  1983) 


EISCLAIEEBS  CF  INTEREST 

The  Federal  Land  Policy  and  Hanagement  Act  cf  1S76 
did  not  repeal  the  Act  of  July  6,  1960.  Therefore,  the 
provisions  cf  the  former  do  net  provide  authority  to 
grant  a disclaimer  where  doing  sc  is  contrary  to  the 
provisions  cf  the  latter.  Further,  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976  requires  ccnsultaticn 
with  any  affected  agency  prior  to  issuing  a disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  cf 
the  affected  lands  within  a naticnal  forest,  expresses 
strong  opposition  to  issuing  a disclaimer,  EIE's 
refusal  to  exercise  the  discreticnary  authority  tc  dc 
sc  is  proper. 

Scda_ F la t_Cc . I r,c_. , 75  IELA  388  (Sept.  2,  1983) 


EXCHANGES 

A protest  against  approval  of  a proposed  land 
exchange,  pursuant  to  sec.  206  cf  the  Federal  Lard 
Eolicy  and  Hanagement  Act  of  1976,  43  U.S.C.  § 1716 
(1976) , is  properly  dismissed  where  the  pretestant  has 
net  established  that  ELH  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  net 
cf  equal  value. 

F ._F_._Hc  ntcy  a , 70  IELA  93  (Jan.  11,  1983) 


A decision  rejecting  an  oil  and  gas  lease  offer 
will  be  affirmed  where  the  lands  described  have  teen 
reconveyed  tc  the  United  States  in  a land  exchange  tc 
be  administered  by  the  Eureau  of  Land  Hanagement  but 
the  lands  have  not  been  opened  to  mineral  leasing  by  an 
order  noted  on  the  public  land  records. 

Tern  Nctestine.  73  IELA  320  (June  7,  1983) 


An  application  fcr  an  exchange  of  land  pursuant  tc 
sec.  2C6  of  FLEHA  requires  first  a determination  that 
the  public  interest  will  be  well  served  ty  the  exchange 
and,  second,  that  the  total  value  cf  the  Federal  land 
does  not  exceed  the  value  cf  the  offered  land  ty  mere 
than  25  percent.  Where,  during  the  pendency  cf  an 
appeal  frem  the  rejection  of  a proposal  tc  exchange  cil 
shale  lands,  certain  economic  events  occur  which  beth 
diminish  the  advantage  cf  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  cf  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  cn  the 
previous  evaluations  cf  the  two  properties. 

Superior  Cil  Cc. 1 Appel  lantp^_Cleyeland^Clif  fs_Ir.cn 

Co S Sohjc  Shale  Cil  Co. (Interveners)  , 7 8 IE  I A 68 

(Decl  16,  1983) 


INVENTCRY  AND  IDENTIFICATION 

Where  the  wilderness  inventory  discloses  ar  area 
to  he  affected  primarily  ty  the  forces  of  nature  with 
the  imprint  cf  man's  work  substantially  unnet icea h le , 
the  presence  cf  miner  intrusions  which  are  substan- 
tially unnoticeable  will  not  preclude  designaticn  as  a 
wilderness  study  area. 

A decision  to  draw  the  boundary  cf  a wilderness 
study  area  along  the  edge  of  an  imprint  of  man  will  be 
affirmed  in  the  absence  of  a shewing  that  the  adjacent 
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imprint  sc  impinges  upon  lands  within  the  wilderness 
study  area  as  to  deprive  them  of  wilderness  character- 
istics. 

Owxh§e_Cat  t lemen^s_A  ssJ_nA_  I da  ho_Bca  rd_cf  _La  nd_Com  sx 

Idaho_Cattlemen^s_Ass2.n , 71  IBLA  4 {Feb.  10,  1983) 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  secs.  201  and  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  §§  1711, 
1782  (1976) , involves  a determination  of  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Congress  so  as  to  require 
designation  as  a wilderness  study  area.  The  question 
of  the  suitability  of  a tract  of  land  within  a wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devotion  of  the  land  to  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

James_Stewart_Cg. , 71  IBLA  100  (Feb.  24,  1983) 


An  appellant  requesting  this  Board  tc  reverse  a 
Bureau  of  Land  Management  decision  including  lands  in  a 
wilderness  study  area  must  show  that  the  decision  was 
based  either  on  a clear  error  of  law  or  a demonstrable 
error  of  fact,  or  the  decision  will  be  affirmed. 

Jaca  Bros..  Inc..  73  IBLA  192  (Hay  26,  1963) 


BLM  may  properly  eliminate  areas  of  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1782(a)  (1976),  because  that  section  only 

mandates  review  of  roadless  areas  of  5,0CC  acres  cr 
more  and  roadless  islands  of  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1782(a)  (1976),  BLM  may  not  compare  a unit 

with  other  units  but  may  compare  it  with  other  areas  in 
a particular  region,  on  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1782(a)  (1976),  BLM  may  properly  consider 

the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  or  primitive,  unconfined  recreation. 

Sierra_Club  - Rocky  Mountain  Chapter  et  a 1 . , 75  IELA 
220  lAug.  237  1983)“ 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Edwar d_H_. _Howejt_  Fred  Hutfx  Gerald  A_._ Strauss , 76  IBLA 
27~  (Sept . 8,“l983)“ 


While  the  Bureau  of  Land  Management  nay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1782(a) 
(1976) , because  that  section  only  mandates  review  of 
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roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  wilderness  characteristics  of  a 
unit  during  intensive  inventory,  BIB  must  consider 
whether  the  unit  itself  possesses  those  characteristics 
regardless  of  the  character  of  adjacent  areas  that  are 
not  public  lands. 

Eich a e 1_B ud d 1 es tg n_e t_al . , 76  IELA  116  (Sept.  21,  1S83) 


LANE  USE  HANNING 

BLM  classifications  cf  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  tc  appeal  tc 
the  Board  cf  land  Appeals.  Likewise,  ELM  *s  dismissal 
of  a protest  against  a resource  management  plan  is  net 
appealable  tc  the  Board . In  each  instance,  ether  pre- 
visions for  agency  review  have  teen  made  by  regulations. 

Cregcn_Natura 1 Resources  Council,  78  IEIA  124  (lec.  27, 

198  37“  ” 


LEASES 

Where  a noncompetitive  oil  and  gas  lease  is  can- 
celed because  a rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  tc 
sec.  304(c)  cf  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1734(c)  (1976),  in  appropriate 

circumstances  where  the  lessee  has  derived  nc  benefit 
from  possession  of  the  lease  and  there  are  nc  ether 
factors  militating  against  repayment. 

Arden  R.  Grcver.  Jchn  B.  Schumacher.  73  IELA  3C8 
(June  7,  19837 


The  Secretary  of  the  Interior  may,  in  bis  discre- 
tion, reject  an  effer  tc  lease  public  lands  fer  cil  and 
gas  upon  a determination,  supported  by  facts  cf  reccrd, 
that  leasing  wculd  net  be  in  the  public  interest 
because  it  is  incompatible  with  the  character  cf  the 
land  which  is  being  considered  fer  designation  as  an 
"outstanding  natural  area,"  under  43  CFB  2071.1(b)(1), 
or  an  area  cf  critical  environmental  concern,  under 
sec.  103(a)  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976,  43  U.S.C.  § 1702(a)  (1976). 

* 7 5 IELA  186  (Aug.  22,  1983) 


PEEMITS 

The  issuance  cf  special  use  permits  is  discre- 
tionary, and  ELM  may  accept  or  reject  a permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  management  cf  the 
public  lands  involved.  Where  a duly  authorized  officer 
has  exercised  this  responsibility,  bis  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a shewing  cf 
compelling  reasons  for  modification  cr  reversal. 

National  Public  Lands  Task  Force.  Nevada  Cutdccr 
Recr eaticn_ Ass  Mux_Inc.. f 70  IELA  214  (Jan.  24,  1983) 


Use  fees  fer  special  recreation  use  permits  for 
competitive  use  in  areas  other  than  developed  recre- 
ational sites  are  calculated  pursuant  tc  43  CEF 
8372.4  (b)  (2).  This  secticn  provides  for  a use  fee  cf 
5 percent  cf  the  gross  receipts  (with  certain  mini- 
mums).  Hcwever,  there  is  nc  definition  of  the  term 
"gross  receipts"  in  the  pertinent  regulations  cr 
enabling  legislation.  Therefore,  if  a permittee 
appeals  from  a determination  cf  the  use  fee  ewing  under 
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a special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:  (1)  The  fee  calculation 

contained  mathematical  errors  or  errors  with  respect  to 
the  amount,  in  fact,  received;  (2)  the  fee  calculation 
was  made  using  a formula  which  differed  from  that 
specifically  agreed  upon  or  contained  in  the  permit;  or 
(3)  the  fee  calculation  was  not  the  same  as  had  teen 
previously  applied  to  the  permit  and  the  permittee  had 
no  reason  to  believe  that  the  formula  would  not  te  the 
same. 

* 7 8 IBLA  142  (Dec.  29,  1983) 


PLAN  OF  OPERATIONS 

BLM  may  properly  condition  the  approval  of  a plan 
of  operations  for  open  pit  mining  on  the  acceptance  of 
stipulations  designed  to  prevent  unnecessary  and  undue 
degradation  of  the  public  lands  where  such  stipulations 
are  reasonable  and  properly  reflect  considerations  of 
the  public  interest.  However,  where  the  language  of 
the  stipulations  does  not  accurately  reflect  the  intent 
of  the  parties  BLM  should  consider  language  modifica- 
tions to  answer  legitimate  concerns  of  the  operator  and 
incorporate  the  assurances  given  by  BLM. 

£iaco_Mi nesx_Incx,  75  IBLA  278  (Aug.  26,  1983) 


PUBLIC  PARTICIPATION 

The  public  is  properly  included  in  formulation  cf 
resource  and  land  management  plans  under  the  directive 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
but  such  public  participation  is  not  mandatory  for 
the  discretionary  issuance  of  a special  use  permit 
which  accords  with  the  prevailing  management  plan  for 
the  public  lands  involved. 

National_Public_Lands_Task_Forcex_Nevada_Cutdccr 
Recreation  Ass'n.,  Inc..  70  IBLA  214  (Jan.  24,  1983) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM 

Under  sec.  314  of  the  Federal  Land  Pclicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  must  file  a notice  of  intention  to 
hold  the  claim  or  evidence  of  performance  cf  annual 
assessment  work  on  the  claim  on  or  before  Dec.  3C  of 
each  calendar  year.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

James  A.  Huff,  Elizabeth  B.  Young.  69  IBLA  368  (Jan.  3, 
1983) 

Eugene  W.  Walck.  Jr..  72  IBLA  30  (Apr.  5,  1983) 

Grace  P.  Crocker.  73  IBLA  78  (May  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Pclicy  and 
Management  Act  of  1976,  43  U.S.C.  s 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  wcrk  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
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INTENTION  TO  HOLD  MINING  CLAIM — Continued 

and  in  the  prcper  office  cf  EIM  is  mandatory,  net 
discretionary. 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upen  any  act  cr  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  tfce  Secretary  with  authority  tc  waive  cr 
excuse  ncnccnpliance  with  the  statute,  cr  tc  afferd 
claimants  any  relief  frem  the  statutory  consequences. 

Binexcox_ Inc . , 69  IELA  379  (Jan.  4,  1983) 

Myrcn  S. . Kenycn,  73  IELA  10  (May  5,  1983) 

Las  Vegas  Ecrtland  Cement,  Inc..  75  IEIA  104  (Aug.  11, 
1963) 


Under  sec.  314  of  the  Federal  land  Eolicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a miring  claim  located  before  Cct.  21,  1976, 
must  file  with  the  prcper  office  of  the  Eureau  cf  Land 
Management,  a ccpy  cf  the  recorded  notice  of  lccaticn 
and  a notice  of  intention  tc  hold  the  claim  cr  evidence 
of  performance  of  assessment  wcrk  cn  the  claim  cn  cr 
before  Cct.  22,  1979,  and  thereafter  prior  tc  Eec.  31 
of  each  calendar  year,  must  file  with  BLM  a ccpy  cf  the 
evidence  cf  assessment  wcrk  performed  for  that  year  cr 
a notice  of  intention  to  hold  the  claim.  There  is  nc 
provision  fer  waiver  cf  this  mandatory  requirement,  and 
where  the  evidence  cf  assessment  wcrk  is  net  timely 
filed,  for  any  reasen,  the  consequence  must  te  terne  by 
the  claimant. 

Although  at  common  law,  abandonment  cf  a miring 
claim  can  be  established  cnly  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Eclicy 
and  Management  Act  cf  1976  (43  U.S.C.  $ 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  shew  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  cf  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  net  tc  abandon  his  claim  may  net  te 
considered  in  such  cases. 

Estate  of  Wccdje  Nichols.  69  IBLA  382  (Jan.  4,  19E3) 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
cwner  of  a mining  claim  located  before  Cct.  21,  1976, 
must  file  with  the  prcper  office  of  the  Eureau  cf  Land 
Management,  cn  cr  before  Oct.  22,  1979,  a ccpy  cf  the 
recorded  notice  of  location  and  a nctice  cf  intention 
to  held  the  claim  or  evidence  cf  assessment  wcrk  per- 
formed on  the  claim,  and  prior  tc  Dec.  31  cf  each 
calendar  year  thereafter  a ccpy  cf  the  evidence  cf 
assessment  wcrk  performed  for  that  year  or  a DCtice 
cf  intenticn  tc  held  the  claim.  There  is  nc  prevision 
for  waiver  cf  this  mandatory  requirement,  and  where 
evidence  cf  assessment  wcrk  is  not  filed  because  it 
became  lost  in  the  mail,  the  consequence  must  be  beme 
by  the  claimant. 

I anf  mb  er_  5X_  I nc.  , 70  IELA  14  (Jan.  6,  1963) 

Robert_Eaoluccicx_IIx_et_al.  , 70  IBIA  118  (Jar.  13, 
19e3) 

Andersc n_et_alx , 70  IELA  122  (Jan.  13,  1983) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  C L A I K- -Cont inued 

The  recordation  requirement  of  sec.  314  (a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  held  mining  claims 
located  prior  to  Oct.  21,  1976,  te  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Bureau  cf  Land 
Management  on  or  before  Oct.  22,  1979,  is  mandatory, 
not  discretionary.  Filing  of  evidence  only  in  the 
state  recording  office  does  not  constitute  compliance 
either  with  the  recordation  requirements  cf  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  these  in 
43  CFR  3833.2-1. 

Erna_JellenA  Suzanne_Ki_Marco,  70  IBLA  29  (Jan.  6, 

1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  with 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  and  pricr  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  and  renders  the  claim  void. 
The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  of  assessment  work  or  notice  cf  intention  to 
hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  tc  afford 
claimants  any  relief  from  the  statutory  consequences. 

Do na ld_Oi_S h r i de r , 70  IBLA  36  (Jan.  7,  1963) 


Under  sec.  314  of  the  Federal  Land  Eclicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  a notice  of  intention  to  hold  the  claim,  evidence 
of  assessment  work  performed  on  the  claim,  or  a 
detailed  report  provided  by  30  U.S.C.  $ 28-1  (1976), 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement  of 
sec.  314(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  that  evidence  of  assessment  work,  notice 
of  intention  to  hold  the  mining  claim,  or  a detailed 
report  provided  by  30  U.S.C.  § 28-1  (1976),  te  filed 
both  in  the  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  the  Bureau  cf  Land 
Management  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

R._Ri_Mfeitleri_Alf red_Babineaux_Hiel_Cr ug , 7 C IBLA  42 
(Jan.  10 , 1983) 


FEDEBAL_LANE_EOLICY_ ANC_MANAGEMENT_ACT_CF_J976 — Continued 

RECCRDATICN  CF  AFFIDAVIT  OF  ASSESSMENT  NCPK  CF  NOTICE  CF 
INTENTION  TC  HOLE  MINING  CLAIM — Continued 

Under  sec.  314  cf  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  tbe  owner 
cf  a mining  claim  located  prior  to  Cct.  21,  1976,  must 
file  a notice  cf  intention  tc  held  cr  evidence  cf  per- 
formance of  annual  assessment  work  on  the  claim  pricr 
tc  Dec.  31  cf  each  year.  This  requirement  is  manda- 
tory, and  failure  to  comply  is  conclusively  deemed  tc 
constitute  an  abandonment  of  the  claim  and  renders  the 
claim  void.  The  recordation  requirement  cf  sec.  314(a) 
cf  the  Federal  Land  Fclicy  and  Management  Act  cf  1976, 
that  evidence  cf  assessment  work  or  notice  cf  intention 
to  held  mining  claims  be  filed  both  in  tbe  office  where 
the  location  nctice  is  recorded  and  in  the  proper 
office  of  BIE  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  neglects  tc  file 
with  the  Eureau  cf  Land  Management  bis  affidavit  cf 
annual  assessment  werk,  which  otherwise  was  properly 
recorded  in  the  county,  the  claim  must  te  deemed  con- 
clusively tc  be  abandoned  under  provisiens  cf  sec.  314, 
Federal  Land  Eclicy  and  Management  Act  cf  1976,  43  D.S.C. 

§ 1744  (1976) . 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upen  any  act  cr  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncncompliance  with  the  statute,  or  tc  afford 
claimants  any  relief  f rem  the  statutory  consequences. 

George_E^enhcf f , 70  IELA  49  (Jan.  10,  1983) 


Under  sec.  314  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
cwner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  cr 
evidence  cf  performance  of  annual  assessment  werk  cn 
the  claim  cn  cr  before  Dec.  30  of  each  calendar  year 
following  the  year  in  which  the  claim  was  lecated. 

This  requirement  is  mandatory,  and  failure  tc  ccmply 
is  deemed  ccnclusively  to  constitute  abandonment  cf  the 
claim  by  the  owner  and  renders  the  claim  vcid. 

Wj,lljam  C.  Njederer  et  al.,  70  IELA  55  (Jan.  10,  1963) 


The  reccrdaticr  requirement  of  sec.  314(a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1744(a)  (1976),  that  evidence  cf  assess- 

ment work  cr  nctice  cf  intention  tc  hold  mining  claims 
located  pricr  to  Cct.  21,  1976,  be  filed  both  in  the 
office  where  the  nctice  cf  location  is  recorded  and  in 
the  proper  office  of  the  Eureau  cf  land  Management  cn 
cr  before  Cct.  22,  1979,  is  mandatory,  net  discretion- 
ary. Filing  cf  evidence  cnly  in  the  county  recording 
office  does  net  constitute  compliance  either  with  the 
recordaticn  requirements  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1S76  or  these  in  43  CFR  3633.2-1. 

Ger win_Elake_ Biding , 70  IELA  59  (Jan.  1C,  1963) 


Where  a preef  cf  laber  for  unpatented  mining 
claims  was  tendered  tc  the  proper  office  cf  the  Eureau 
cf  Land  Management  pricr  tc  Cct.  22,  1979,  fer  mining 
claims  located  before  Oct.  21,  1976,  tbe  requirement  cf 
the  Federal  land  Eolicy  and  Management  Act  cf  1976  was 
satisfied,  even  though  the  notices  of  location  fer  the 
mining  claims  had  net  yet  been  filed  for  reccrd  with 
BLM. 

J a_y_ E dw_i n_Cc  1 1 qer  , 70  IELA  283  (Jan.  26,  1963) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Eclicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4 1744  (1976),  the  cwner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a notice  of  intention  tc  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  cn  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper 
office  of  the  Bureau  of  Land  Management.  There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  net  timely  filed, 
for  whatever  reason,  the  consequence  must  be  borne  by 
the  claimant. 

Joseph_Li_ BushA_Bet ty_B us h , 71  IBLA  324  (Mar.  23,  1983) 
JJi.Ki.IlSiei,  73  IBLA  142  (May  23,  1983) 


When  a mining  claim  owner  files  a preef  of  labor 
for  assessment  work  performed  in  1977  or  1979  with  the 
proper  office  of  the  Bureau  of  Land  Management  in  1980, 
he  has  net  complied  with  the  recordation  requirements 
of  sec.  314  of  the  Federal  Land  Eclicy  and  Management 
Act  of  1976,  43  U.S.C.  4 1744  (1976),  and  the  claims 
are  properly  declared  abandoned  and  void. 

Nicholas  J.  Murphy.  71  IBIA  368  (Mar.  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1744  (1976),  the 
owner  of  a mining  claim  located  cn  public  land  before 
Oct.  21,  1976,  must  file  a copy  of  the  location  notice 
and  evidence  of  assessment  work  with  the  proper  office 
of  the  Bureau  of  Land  Management  cn  or  before  Oct.  22, 
1979,  and  evidence  of  assessment  work  performed  or  a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30  of  every  year  hereafter.  This  requirement  is 
mandatory,  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  and  renders 
the  claim  void.  The  recordation  requirement  of 
sec.  314  (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  that  evidence  of  assessment  werk  or  a 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Mineral  Investigation  S Development  Co..  71  IBLA  398 
(Mar.~31,  1983) 


The  mailing  of  a proof  of  labor  tc  the  Eureau  of 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLM  office 
on  or  before  such  date. 

Robert  J . King,  L.  KA  Hojlenbeak,  72  IBLA  75  (Apr.  12, 
1983) 
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Eleanor_A._Eelser , 72  IELA  232  (Apr.  26,  1983) 
Jacqueline  Ealen.  73  IELA  383  (June  15,  1983) 


Under  sec.  314  of  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  4 1744  (1976),  tbe  cwner 
of  a mining  claim  located  on  or  before  Cct.  21,  1S76, 
must  file  a notice  cf  intention  to  bold  tbe  claim  cr 
evidence  cf  performance  of  annual  assessment  werk  cn 
the  claim  cn  cr  before  Oct.  22,  1979,  and  prior  tc 
Dec.  31  cf  each  calendar  year  thereafter.  Tbe  evi- 
dence of  assessment  work  cr  the  notice  of  inter ticn  tc 
hold  the  mining  claim  must  be  filed  both  in  tbe  office 
where  the  notice  cf  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  cf  Land  Manage- 
ment. This  requirement  is  mandatory,  not  discreticn- 
ary.  Filing  cf  evidence  of  assessment  work  crly  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  land 
Policy  and  Management  Act  cf  1976  cr  these  in  43  CEB 
3833.2-1. 

Addpscn  Girard  Clark,  72  IELA  321  (Apr.  28,  1983) 

£ear_W._Frazjer , 73  IELA  13  (May  5,  1983) 

Joe  V.  Andersen.  Art  Bubash.  Estate  cf  Don  T.  Ardersen. 
75~  IBIA  71  (Aug.  Io,~1983j’~ 

John  Dillingham,  MatelEillingham , 75  IEIA  146 
(Aug.  17,  1 983)" 

Walter  E.  Kelson,  Thomas  C.  Nelson.  75  IELA  269 
'(AugT  26”l96  37~ 

E ._B ,_Mc nr ce , 75  IELA  325  (Aug.  30,  1983) 


Henry  A.  Hallj  Earbara  Hall,  75  IELA  339  (Aug.  3C, 
1983)" 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Where  a mining  claim  was  located  in  Sept.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1981,  both  in  the  ccunty  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fcr 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
either  a notice  of  intention  to  held  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  ELM  office,  prior  to  Dec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976)  . 

Jack  Devault.  Dorothy  Devault.  72  IBLA  324  (Apr.  28, 

1983) 


Faymond  J. 

Garcia, 

75 

IBLA  346 

(Aug.  31, 

1983) 

William  L. 

Hanley , 

76 

IBLA  93 

(Sept.  21, 

1983) 

Under  sec.  314  of  the  Federal  Land  Pclicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  an  unpatented  mining  claim  located  after  Cct.  21, 
1976,  must  file  a notice  of  intention  to  hold  the  min- 
ing claim  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 

There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  is  net 
filed  timely  because  it  was  lost  in  the  mail,  the  con- 
sequences must  be  borne  by  the  claimant. 

£lvid_L._Gelis,  72  IBLA  327  (Apr.  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Pclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  cf 
performance  of  annual  assessment  work  on  the  claim  cn 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatcry  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demenstra- 
ting  that  it  was  the  claimant’s  intention  tc  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

IS§2_McDor manx_Audrey_Pilger , 72  IBLA  383  (May  5,  1983) 
George_Pj,_Newcomb,  73  IBLA  104  (May  23,  1S83) 

Rumbug_M ining_Cgi , 73  IBLA  270  (June  7,  1983) 
i*argld_Li_Long,  73  IBLA  280  (June  7,  1983) 


F E D E F A L_ L A N C_ P C L I CY_ A N E_ M A N A G E M E N T_ A C T_  C|_ J 9 7 6 — Continued 

RECORDATION  CF  AFFIDAVIT  CF  ASSESSMENT  WCEK  CF  NCTICE  CF 
INTENTICK  TC  HCLC  MINING  CLAIM — Continued 

Bay,  McKee,.,  Cheryl. .McKgg,  73  IBLA  311  (June  7,  1983) 

«3.yne_Mi_Hur t , 73  IELA  315  (June  7,  1983) 

Paul_ F_._ Smi t b_et_al . , 73  IELA  336  (June  8,  1983) 

Hugh  Sprague,  73  IELA  386  (June  15,  1983) 

Br uce_Nay lorA  Eill  Earney^  Darrell  Taylor,  74  IELA 
201  (July  l6,  I 983)“ 

legnar d_E_._ S r ider^=  Sr,. , 74  IELA  213  (July  18,  1982) 

h€s_« i ne r a ls^_I nc . , 74  IELA  217  (July  18,  1963) 

f fan k_ Eengga , 74  IELA  367  (July  28,  1983) 

far ke_Pct ter , 74  IELA  397  (Aug.  2,  1983) 

fevcn_M._Hurst,  75  IELA  149  (Aug.  18,  1983) 

Dale  Rossi.  Judy  Fcssi.  75  IELA  262  (Aug.  26,  1983) 

Charles  Bayc.  Marie  G.  Mayo,  76  IELA  107  (Sept.  21, 

19837"  " " 

fetty_Ei_Eaxter,  76  IELA  188  (Oct.  6,  1983) 

Adolf  Djeckmann  (Trust),  76  IBLA  357  (Oct.  24,  1963) 


Under  sec.  314  of  the  Federal  land  Pclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a notice  of  intention  to  held  or  evidence  cf 
performance  cf  annual  assessment  work  on  the  claim  cn 
or  before  Cct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatcry  and 
failure  to  ccmply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  by  the  cwner  and  renders 
the  claim  vcid. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  sc,  in  enacting  the  Federal  laDd  Policy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  cn  the  claim- 
ant to  shew  that  the  claim  has  net  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  cf  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  net  tc  abandon  his  claim  may  ret  be 
considered  ir  such  cases. 

Department  cf  the  Interior,  as  an  agency  cf  the 
executive  branch  cf  Government,  is  without  jurisdiction 
tc  consider  whether  the  mining  claims  reccr daticn  pre- 
visions of  the  Federal  land  Pclicy  and  Management  Act 
of  1976  are  constitutional. 

James  D.  Boss.  Maria  J.  Boss,  72  IBLA  395  (May  5,  1983) 


Where  a mining  claim  was  located  in  Dec.  198C, 
the  owner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  cf  1976,  43  U.S.C.  § 1744 
(1976),  tc  file  cn  cr  before  Lee.  30,  1981,  a nctice 
of  intention  to  hold  the  claim  cr  evidence  cf  assess- 
ment work  performed  during  1981,  both  in  the  ccunty 
where  the  location  nctice  is  of  record  and  in  the 
proper  office  cf  the  ELM.  Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  ccnclusively 
deemed  tc  constitute  an  abandonment  of  the  claim. 

with  respect  tc  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fcr 
performing  assessment  work  under  the  mining  law  has  net 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
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RECORDATION  Of  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

either  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  loth  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLM,  prior  tc  Dec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976)  . 

C let ius_Gi_ Roger s , 73  IBLA  1 (May  5,  1983) 


RECCRDATICN  CF  AFFIDAVIT  OF  ASSESSMENT  WCBK  OF  NC1ICE  CF 
INTENTION  TC  HCLC  MINING  CLAIM — Continued 

a notice  of  intention  tc  hold  the  mining  claim  cr 
evidence  of  assessment  work  performed  on  the  claim. 

There  is  nc  prevision  fer  waiver  of  this  mandatory 
requirement,  and  where  the  copy  cf  the  notice  cf 
intent icn  tc  held  cr  evidence  of  assessment  werk  was 
not  timely  filed,  the  claim  is  prcperly  declared 
atandened. 

Arthur_F._Fjeldsx_Sr. , 73  1 EL  A 52  (May  12,  1962) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976) , the 
owner  of  an  unpatented  mining  claim  located  cn  public 
land  must  file  a notice  of  intention  to  held  the  mining 
claim  or  evidence  of  performance  of  assessment  work  cn 
the  claim  prior  to  Dec.  31  of  each  year.  There  is  no 
provision  for  waiver  of  this  mandatory  requirement, 
and  where  evidence  of  assessment  work  is  net  filed 
timely  because  it  was  lost  in  the  mail,  the  ccnsequence 
must  be  borne  by  the  claimant. 

G ary_  E^._Mer  t le , 73  IBLA  4 (May  5,  1983) 

fiobert_B._Hicks,  73  IBLA  145  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  tc  hold  cr  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  atandonment  cf  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  net 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  claims  from  his  affidavit  of  annual  assess- 
ment work  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLM,  the  omitted  claims  must  be 
deemed  conclusively  to  be  abandoned  under  previsions  of 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Wilbur  R.  Parsons,  73  IBLA  6 (May  5,  1983) 


The  Federal  Land  Policy  and  Management  Act  cf  1976 
requires  that  for  each  mining  claim  located  prior  to 
Oct.  21,  1976,  the  required  filing  of  evidence  of 
assessment  work  or  notice  of  intention  tc  held  the 
claim  must  be  made  with  both  the  ELM  and  local  office 
of  the  state  where  the  notices  of  location  were  filed. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
had  to  file  with  the  proper  office  of  the  Eureau  cf 
Land  Management,  on  or  before  Cct.  22,  1979,  a ccpy  cf 
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With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  werk  under  the  mining  law  has  net 
yet  accrued  dees  not  cbviate  the  necessity  cf  filing 
either  a notice  cf  intention  to  hold  the  claim  cr  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  nctice  of  location  is  recorded,  and  in 
the  proper  cffice  of  ELM,  prior  to  Lee.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976). 
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■an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

Dan_Lo ve lad^ , 73  IBLA  190  (Ray  26,  1983) 


Where  a mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Lard 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  or  before  Dec.  30,  1980,  and  cr  cr 
before  Dec.  30  of  every  calendar  year  thereafter  a 
| notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
fin  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

Herbert, Clark,  73  IBLA  195  (May  26,  1983) 

|j 

Where  a preponderance  of  the  evidence  supports  a 
finding  that  all  documents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  were 
timely  tiled,  a decision  declaring  a mining  claim  aban- 
doned and  void  for  failure  to  file  timely  the  required 
documentation  will  be  vacated. 

Conna_Hernhardt , 73  IBLA  207  (May  27,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1744  (1976), 
the  owner  of  a mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a notice  of  intention  to 
hold  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  on  or  before  Oct.  22,  1979,  and  prior 
I to  Dec.  31  of  each  year  thereafter.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  that  evidence  cf  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  the  BLM  is  mandatory,  not 
discretionary. 

where  the  claimant  inadvertently  emits  the  name  cf 
a mining  claim  from  the  affidavit  of  annual  assessment 
work,  which  otherwise  was  properly  recorded  beth  in 
the  county  and  with  BLM,  the  omitted  claim  must  be 
deemed  conclusively  to  be  abandoned  under  previsions  cf 
sec.  314,  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976). 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 

itself.  A matter  of  law,  it  is  self-operative  and  does 
i not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  cc nsequences. 

William, J_._Booth , 73  IBLA  274  (June  7,  1983) 

Nor ma_ Hi, Camp bell , 73  IBLA  390  (June  15,  1983) 


IIPEBAL-LANC_ECLICY . ANC  MANAGEMENT  ACT  CF  1976--C Cntinued 

RECORD ATICN  CF  AFFIDAVIT  CF  ASSESSMENT  WCRK  08  NOTICE  CF 
INTENTION  TC  HCLD  MINING  C I A I R — Co n t i n U€ d 

Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a notice  of  intention  to  bold  or  evidence  cf 
performance  cf  annual  assessment  wer k on  the  claim  cn 
cr  before  Cct.  22,  1979,  and  prior  tc  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory  ard 
failure  tc  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  cf  the  claim  by  the  cwner  and  renders 
the  claim  void. 

§ii ha=Ti, Nave,  73  I EL  A 277  (June  7,  1983) 

Shirley  Eomerinke.  74  IELA  210  (July  18,  1963) 
S2ldcn_Ja_Elake,et_al. , 75  IELA  1 (Aug.  2,  1983) 

Kil f or d_R ._ Er it tie , 75  IELA  174  (Aug.  19,  1983) 

Three  Rivers  Mining  Cc..  75  IELA  176  (Aug.  19,  1963) 

, 75  IELA  266  (Aug.  26  , 1983) 

Al lsnj_Har c ld_ Dils , 76  IEIA  14  (Sept.  6,  1963) 

_£hear  s , 76  IEIA  148  (Sept.  26,  1963) 

Grace,  F.._Crccker , 76  IELA  231  (Cct.  17,  1983) 

Hikc_Bel  l_Mi  t i nj)_6_Ci  l_CCi  , 76  IELA  254  (Cct.  17  , 1983) 


Under  sec.  314  of  the  Federal  land  Eolicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  tbe  cwner 

cf  a mining  claim  located  after  Cct.  21,  1976,  must  file 
a notice  of  intention  to  hold  or  evidence  cf  performance 
cf  annual  assessment  werk  on  the  claim  pricr  tc  Eec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  lecated.  This  requirement  is  mandatory,  and 
failure  tc  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  ty  the  cwner  and  renders  the 
claim  void. 

Although  at  coomcn  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant’s  intention  tc  abandon  it 
and  in  fact  did  sc,  in  enacting  the  Federal  LaDd  Eclicy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  cn  the  claim- 
ant to  shew  that  the  claim  has  not  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  ary 
failure  cf  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  net  tc  abandon  his  claim  may  net  be 
considered  in  such  cases. 

|e*_l!il!ing_Cc^ , 73  IELA  284  (June  7 , 1983) 


Under  sec.  314  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  s 1744  (1976),  the 
cwner  of  mining  claims  lccated  after  Cct.  21,  1976, 
must  file  a notice  of  intention  to  hold  cr  evidence  cf 
performance  cf  assessment  werk  cn  the  claims  pricr  tc 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claims  were  lccated.  Pursuant  tc  43  CF R 
383  3.0-5  ( m)  , a proof  cf  labor  or  notice  of  intention  tc 
hold  will  be  deemed  as  timely  filed  if  it  is  mailed  in 
an  envelope  tearing  a clearly  dated  postmark  affixed 
ty  the  United  States  Ecstal  Service  prior  tc  Eec.  31, 
the  period  prescribed  by  law,  and  is  delivered  tc  the 
proper  ELM  office  by  Jan.  19  immediately  following. 

J._Eradle^_Smith,  73  IELA  398  (June  15,  1983) 

J._I._Shinn,  74  IELA  226  (July  18,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a copy  of  the  location  notice  and  a notice  of 
intention  to  hold  the  claim  or  evidence  cf  performance 
of  annual  assessment  work  on  the  claim  on  or  before 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  mining  claim  must 
be  tiled  both  in  the  office  where  the  notice  of  loca- 
tion of  the  claim  is  recorded  and  in  the  proper  cffice 
of  the  Bureau  of  Land  Management.  This  requirement  is 
mandatory,  not  discretionary.  Filing  of  evidence  cf 
assessment  work  only  in  the  county  recording  office 
does  not  constitute  compliance  with  the  recordation 
requirements  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  or  those  in  43  CFR  3833.2. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-cperati ve  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  the 
requirements  of  the  Act,  or  to  afford  claimant  any 
relief  from  the  statutory  consequences. 

Dan_Walker , 74  IBLA  153  (July  12,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  before  Cct.  21,  1976,  must 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  werk  cn  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  in  which  the  claim  was 
recorded  with  BLM.  This  requirement  is  mandatory . and 
failure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Mar o 1 d_H_._ Block  , 74  IBLA  156  (July  12,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  in  the  local  office  where  the  lccaticn  notice 
is  recorded  and  in  the  proper  office  of  the  Eureau  of 
Land  Management  a notice  of  intention  to  held  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  before  Oct.  22,  1979,  and  pricr  tc  Dec.  31 
of  each  year  thereafter.  This  requirement  is  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  cwner  and 
renders  the  claim  void. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  tc  abanden  his  claim  may  net  be 
considered  in  such  cases. 

Page_I nvest ment_Coi , 74  IELA  163  (July  12,  1983) 


f E£Ej!j)L_iJM_iGLICY_  ANE_M  ANAGESE  KT_ACT_CF_JS76  — Continued 

RECCRDATICN  CF  AFFIDAVIT  CF  ASSESSMENT  WCBK  CP  NOTICE  CF 
INTENTION  TC  HCIE  FINING  ClAIF — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  > 1744  (1S76),  the 
owner  of  a mining  claim  located  after  Cct.  21,  1976, 
must  file  a rctice  cf  intention  to  hold  or  evidence  cf 
performance  cf  assessment  work  cn  the  claim  pricr  tc 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.  The  filing  must  he  made 
both  in  the  county  where  the  location  notice  is 
recorded  and  in  the  proper  office  cf  ELM.  Where 
evidence  is  introduced  showing  that  the  notice  cf 
intention  tc  held  was  recorded  timely  in  the  ccunty 
and  with  BLF,  a BLM  decision  declaring  the  unpatented 
mining  claim  abandoned  and  void  will  be  vacated. 

Richard  Holland,  74  IELA  167  (July  12,  1983) 


Under  sec.  314  cf  the  Federal  Land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
cf  mining  claims  located  before  Cct.  21,  1976,  must 
file  a notice  of  intention  tc  held  or  evidence  cf  per- 
formance cf  assessment  work  cn  the  claims  with  ELF  by 
Oct.  22,  1979,  and  pricr  tc  Dec.  31  cf  each  year 
thereafter.  Eursuant  tc  43  CFR  3833. 0-5  (m)  , a preef  cf 
later  or  notice  cf  intention  to  hold  will  be  deemed  as 
timely  filed  if  it  is  mailed  in  an  envelope  bearing  a 
clearly  dated  postmark  affixed  by  the  United  States 
Postal  Service  prior  to  Dec.  31,  the  period  prescribed 
by  law,  and  is  delivered  to  the  proper  ELK  cffice  by 
Jan.  19  immediately  following. 

Arthur_ A^_Tccze , 74  IELA  221  (July  18  , 1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  before  Cct.  21,  1976,  must 
file  a notice  cf  intenticn  tc  held  the  claim  cr  evi- 
dence of  performance  cf  annual  assessment  work  cn  the 
claim  by  Cct.  22,  1979,  and  pricr  tc  Dec.  31  cf  each 
year  thereafter.  Ibis  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  cf  the  claim  by  the  owner  and  renders 
the  claim  void. 

Les_ Sauls ter ry , 74  IELA  223  (July  18  , 1983) 

Floyd  R.  Bekins,  Jr..  75  IELA  80  (Aug.  10,  1983) 


Under  sec.  314  cf  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  with  the  Eureau  cf  Land  Management  within  90  days 
after  lccaticn  cf  the  claim  a copy  cf  the  lccaticn 
notice  and  a notice  of  intention  tc  held  the  claim  cr 
evidence  cf  performance  cf  annual  assessment  werk  cn 
the  claim  pricr  tc  Dec.  31  of  each  calendar  year  there- 
after. The  evidence  cf  assessment  werk  or  the  rctice 
of  intention  tc  held  the  mining  claim  must  be  filed 
both  in  the  cffice  where  the  notice  cf  lccaticn  cf  the 
claim  is  recorded  and  in  the  proper  office  cf  EIF. 

This  requirement  is  mandatory,  net  discretionary. 

Filing  cf  evidence  cf  assessment  work  only  in  the 
county  recording  office  does  net  constitute  compliance 
with  the  reccrdaticn  requirements  of  the  Federal  Lard 
Eolicy  and  Management  Act  of  1976,  cr  those  in  43  CFF 
3833.2. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a claimant  tc  file  an  instrument 
required  by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the 
statute  itself.  A matter  cf  law,  it  is  self-operative 
and  does  not  depend  upon  any  act  or  decision  cf  an 
administrative  official.  In  enacting  the  statute. 
Congress  did  not  invest  the  Secretary  with  authority  tc 
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waive  the  requirements  of  the  Act,  or  to  afford  claim- 
ant any  relief  from  the  statutory  consequences. 

Savid_Ri_Ma thews,  74  IBLA  320  (July  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  cwner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  in  the  local  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  cf  Land 
Management  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  wcrk  cn 
the  claim  prior  to  Dec.  31  of  each  year  after  the 
calendar  year  in  which  the  claim  was  located.  This 
requirement. is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  cf  the 
claim  by  the  owner  and  renders  the  claim  vcid. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly/  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  net  be 
considered  in  such  cases. 

Hackay  Bar  Corn.  . 75  IBLA  57  (Aug.  5,  1983) 
Hoonwalker^.Inc . , 76  IBLA  53  (Sept.  19,  1983) 


Where  a mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  or  before  Dec.  30,  1979,  a notice  of 
intention  to  hold  the  claim  or  evidence  cf  the  perfor- 
mance of  assessment  work,  both  in  the  county  where  the 
location  notice  is  of  record  and  in  the  proper  office 
of  BLM.  Failure  to  file  the  required  instruments 
within  the  prescribed  time  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim. 

With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  law  has  net 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
either  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  loeatien  is  recorded  and  in 
the  proper  office  of  BLM  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976)  . 

Robert  K.  Bauer.  75  IBLA  62  (Aug.  5,  1983) 

L_._C_._Car  ter_et_al.  , 76  IELA  90  (Sept.  21,  198  3) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  cn  public  land  must 
file  a notice  of  intention  to  hold  the  mining  claim  or 
evidence  of  performance  of  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year.  There  is  nc  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely, 
because  it  was  lost  in  the  mail,  the  consequence  must 
be  borne  by  the  claimant. 
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Rachel_ G3 _ Ccncver . 75  IELA  323  (Aug.  30,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  a notice  cf  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  wcrk  cn  the  claim  prior 
tc  Dec.  31  cf  each  calendar  year  thereafter.  This 
requirement  is  mandatory  and  failure  to  ccmply  is 
deemed  conclusively  tc  constitute  an  abandonment  cf  the 
claim  by  the  cwner  and  renders  the  claim  vcid. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  cnly  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  sc,  in  enacting  the  Federal  land  Eclicy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  cn  the  claim- 
ant to  show  that  the  claim  has  not  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  cf  compliance  produces  a conclusive  pxesumpticn 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  net  to  abandon  his  claim  may  net  be 
considered  in  such  cases. 

iaJ2JL£*_J.XJIU_!Je2 vij_  V ._i un t , 75  3B1A  76  (Aug.  1C,  1983) 


Where  a mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  cf  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Eec.  30,  1978,  a notice 
of  intention  tc  held  the  claim  or  evidence  cf  assess- 
ment work,  both  in  the  county  where  the  location  is  cf 
record  and  in  the  proper  office  cf  BLM.  Failure  tc 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abanden- 
ment  cf  the  miring  claim. 

With  respect  tc  an  unpatented  mining  claim  lecated 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  laws  bas 
not  yet  accrued  dees  net  obviate  the  necessity  cf 
filing  either  a notice  of  intention  tc  hold  the  claim 
cr  evidence  cf  assessment  wcrk  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  ELM,  prior  tc 
Eec.  31  of  the  year  following  the  calendar  year  it 
which  the  claim  was  lccated,  as  required  by  sec.  314 
cf  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976). 

Gustqn  Corp.x  H^_R.  Cas^erson,  75  IBIA  ICC  (Aug.  11, 
1983)“" 


Under  sec.  314  of  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  cn  or  before  Cct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  cr 
evidence  of  performance  of  annual  assessment  wcrk  cn 
the  claim  on  cr  befere  Cct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
cf  assessment  work  or  the  notice  of  intention  tc  held 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  cf  location  of  the  claim  is  recorded  and  in 
the  proper  cffice  cf  the  Eureau  of  land  Management. 

This  requirement  is  mandatory,  not  discretionary . 

Shamrock  Mining  Inc..  75  IBLA  110  (Aug.  11,  1983) 


Delbert  A.  Reese.  75  IBLA  74  (Aug.  10,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a mining  claim  located  on  or  before  Oct.  21, 

1976,  must  file  a notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  assessment  work  on  the 
claim  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  thereafter.  The  evidence  cf  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  aDd  in  the  proper  office  cf  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  cf  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Es t a te_of _S tanl ey_S tyles,  75  IBLA  272  (Aug.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  Federal  lands  must  file  a 
notice  of  intention  to  hold  this  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  calendar  year.  The  evidence  cf  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  loca- 
tion notice  for  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  This  require- 
ment is  mandatory,  not  discretionary.  Filing  cf  evi- 
dence of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  land  Policy  and  Man- 
agement Act  of  1976,  or  those  in  43  CFR  3633.2-1. 


Edmund  G.  Rich. 

75 

IBLA 

275 

(Aug.  26, 

1983) 

Edward  H.  Beck, 

76 

IBLA 

80 

(Sept.  21, 

1983) 

Hichael_Ji_ Rouse,  76  IBLA  183  (Oct.  3,  1963) 
C._G._Rhj,nehart , 76  IBLA  228  (Oct.  17,  1983) 
Ji_ Ne i 1_S m i t h , 77  IBLA  239  (Nov.  29,  1983) 


Where  mining  claims  were  located  in  May  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976),  to  file  cn  or  before  Dec.  30,  1981,  a notice  of 
intention  to  hold  the  claims  or  evidence  cf  assessment 
work  performed  on  the  claims  during  1981,  both  in  the 
county  where  the  location  notices  are  cf  reccrd  and  in 
the  proper  office  of  BLM.  Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  cf  the  claims. 

Witu  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fcr 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
either  a notice  of  intention  to  held  the  claim  or  evi- 
dence of  assessment  work  toth  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLM,  prior  tc  Dec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976)  . 

ick_A_._  Roger  s , 75  IBIA  332  (Aug.  30,  1983) 


f EDE R AL_I A N C_ PCLIC Y_ AN D_M AN^G EM E N T_ ACT_ CF_ J 9 7 6--C  C n t i n ue  d 

RECCRDATICK  CF  AFFIDAVIT  CF  ASSESSMENT  WCFK  CF  NC1ICE  CF 
INTENTICN  TO  BOLD  MINING  CLAIM — Continued 

Where  a mining  claim  was  lccated  in  Dec.  1976, 
the  cwner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  cn  cr  tefere  Dec.  30,  1979,  and  cn  cr 
before  Dec.  3C  cf  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  cf 
the  performance  cf  assessment  work  on  the  claim,  teth 
in  the  county  where  the  location  notice  is  cf  reccrd 
and  in  the  preper  office  cf  the  Eureau  cf  Land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  tc  consti- 
tute an  abandonment  cf  the  claim. 

Berner  Owens.  75  IBLA  335  (Aug.  30,  1983) 


Under  sec.  314  cf  the  Federal  land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
cwner  of  a mining  claim  lccated  on  or  tefere  Cct.  21, 
1976,  must  file  a notice  of  intenticn  tc  held  the  claim 
cr  evidence  cf  performance  cf  annual  assessment  werk  cn 
the  claim  prior  tc  Dec.  31  cf  each  calendar  year.  The 
evidence  cf  assessment  work  cr  the  notice  cf  intenticn 
to  hold  the  mining  claim  must  be  filed  both  in  the 
office  where  the  notice  cf  location  of  the  claim  is 
recorded  and  in  the  proper  office  cf  the  Eureau  cf  land 
Management.  This  requirement  is  mandatory,  net  discre- 
tionary. Filing  cf  evidence  cf  assessment  werk  cnly  in 
the  county  recording  office  does  net  constitute  compli- 
ance with  the  recerdatien  requirements  of  the  Federal 
Land  Eolicy  and  Management  Act  cf  1976  cr  these  in 
43  CFR  3833.2-1. 

Clif f_Sas§e 1 1 i , 76  IELA  8 (Sept.  6,  1983) 

Far re.ll_P.-_C lent z , 76  IELA  180  (Cct.  3,  1983) 


Under  sec.  314  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  lccated  cn  cr  tefere  Cct.  21, 
1976,  must  file  a nctice  of  intenticn  to  hold  the  claim 
cr  evidence  cf  performance  of  annual  assessment  werk  cn 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  assess- 
ment work  cr  the  nctice  of  intention  to  held  the  mining 
claim  must  be  filed  both  in  the  office  where  the  nctice 
cf  location  cf  the  claim  is  recorded  and  in  the  proper 
office  of  the  Eureau  cf  Land  Management.  This 
requirement  is  mandatory,  net  discretionary.  Filing  cf 
evidence  of  assessment  work  cnly  in  the  county  recording 
office  does  net  constitute  compliance  with  the  recerda- 
tien requirements  cf  the  Federal  Land  Eolicy  and  Man- 
agement Act  cf  1976  cr  those  in  43  CFR  3833.2-1. 

fiiictt_Glasser , 76  IELA  11  (Sept.  6,  1983) 


Where  a mining  claim  was  located  in  Ncv.  1979,  the 
owner  was  required  by  sec.  314  cf  the  Federal  lard 
Eolicy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  tc  file  cn  cr  before  Dec.  30,  1980,  and  cn  cr 
before  Dec.  30  cf  every  calendar  year  thereafter  a 
notice  cf  intention  tc  hold  the  claim  or  evidence  cf 
performance  cf  assessment  werk  cn  the  claim,  beth 
in  the  ccunty  where  the  location  notice  is  cf  reccrd 
and  in  the  preper  office  of  the  Eureau  of  land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  ccnclusively  deemed  tc  consti- 
tute an  abandonment  of  the  claim. 

With  respect  tc  unpatented  mining  claims  lccated 
after  Cct.  21,  1976,  the  fact  that  the  requirement  fcr 
performing  assessment  werk  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a nctice  cf  intention  to  hold  the  claim 
or  evidence  cf  assessment  work  both  in  the  local 
recording  office  where  the  notice  cf  location  is 
recorded,  and  in  the  proper  ELM  office,  pricr  tc 
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Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  ty  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976) . 

Jajnes_Cam£,  76  I EL  A 96  (Sept.  21,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976) , the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  tc  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  cf  the  Bureau  of  Land  Manage- 
ment. This  requirement  is  mandatory,  not  discretion- 
ary. Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  cn  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  net  be 
considered  in  such  cases. 

Sober t_W._Hughes , 76  IBL A 99  (Sept.  21,  1983) 

Crow nite  Corpi-t_  Amer  ican_P urn j.ce_Pr oduc t s_1_I nc_. , 76  IBLA 
236  (OctT  17,  1983) 


Where  a mining  claim  was  located  in  Mar.  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  or  before  Dec.  30,  1981,  a notice  of 
intention  to  hold  the  claim  or  evidence  cf  assessment 
work,  both  in  the  county  where  the  location  is  of 
record  and  in  the  proper  office  of  BLM.  Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

with  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  lecal 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  cf  BLM,  prior  tc 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976). 

W ._  J_._G  1 ass , 76  IBLA  215  (Oct.  17,  1983) 


FEDERAL  LANE  ECLICT  ANE  MANAGEMENT  ACT  CF  1976  — C cut inued 

RECORDATION  CF  AFFIDAVIT  CF  ASSESSMENT  WORK  OE  NCTICE  CF 
INTENTION  TC  HCLI  MINING  CIAIK — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cuter 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  in  the  lecal  office  where  the  location  notice  is 
recorded  and  in  the  prefer  office  of  the  Eureau  cf  land 
Management  a notice  of  intention  tc  hold  the  claim  cr 
evidence  of  performance  of  annual  assessment  work  cr 
the  claim  pricr  tc  Dec.  31  cf  each  year  after  the 
calendar  year  in  which  the  claim  was  located.  Thus, 
where  claims  were  located  in  July  1981,  notice  cf 
intention  tc  held  or  a proof  of  labor  had  tc  be  filed 
with  BLM  pricr  tc  Dec.  31 , 1982.  This  requirement  is 
mandatory  and  failure  tc  comply  is  deemed  conclusively 
to  constitute  an  abandonment  cf  the  claim  by  the  owner 
and  renders  the  claim  void . 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  sc,  in  enacting  the  Federal  land  Policy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  net  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  ary 
failure  cf  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  irtended  net  tc  abandon  his  claim  may  cct  be 
considered  in  such  cases. 

doJ}I3_Ii_Ealding,  76  I EL  A 218  (Oct.  17  , 1983) 


Where  a mining  claim  was  located  in  Apr.  1981,  the 
owner  was  required  by  sec.  314  cf  the  Federal  lard 
Policy  and  Management  Act  cf  1976 , 43  U.S.C.  § 1744 
(1976),  to  file  on  cr  befere  Dec.  30,  1982,  a notice  cf 
intention  tc  held  the  claim  or  evidence  of  assessment 
work  performed  cn  the  claim  during  1982,  both  in  the 
county  where  the  location  notice  is  of  record  and  it 
the  proper  office  cf  ELM.  Failure  to  file  the  required 
instrument  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claim . 

Jchn_ Milner  , 76  I E L A 221  (Cct.  17,  1983) 


Where  a mining  claim  was  located  in  Feb.  1979,  the 
owner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  cr  before  Dec.  30,  1980,  and  cr  cr 
befere  Dec.  30  cf  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  cf 
the  performance  of  assessment  work  cn  the  claim,  both 
in  the  ccunty  where  the  location  notice  is  cf  record 
and  in  the  proper  office  of  the  Eureau  cf  Land  Manage- 
ment. Failure  tc  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  tc  consti- 
tute an  abandonment  cf  the  claim. 

£alph_Ku b ins k i , 76  IELA  224  (Cct.  17,  1983) 


Under  sec . 314  cf  the  Federal  land  Policy  and  Man- 
agement Act  Cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  an  unpatented  millsite  located  after  Cct.  21, 
1976,  must  file  a ccpy  of  the  location  notice  with  the 
Bureau  cf  land  Management  within  90  days  after  loca- 
tion. There  is  no  statutory  requirement  that  subse- 
quent yearly  notices  cf  intention  tc  hold  the  millsite 
be  filed  with  ELM.  The  regulations,  43  CFR  3833.2-1  (d), 
require  that  a notice  of  intention  tc  held  the  millsite 
claim  be  filed  with  ELM  cn  cr  before  Pec.  3C  cf  the 
year  following  recordation  of  the  millsite  with  ELM. 


Eleancr_A._Hill,  76  IELA  234  (Oct.  17,  1983) 
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Under  sec.  314  of  the  Federal  Land  Eclicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  21,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.  The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. This  requirement  is  mandatory,  not  discretion- 
ary. Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 


Where  mining  claims  were  located  in  Sept,  and 
Get.  1979,  the  owner  was  required  by  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976),  to  file  on  or  before  Dec.  30, 
1980,  and  on  or  before  Dec.  30  of  every  calendar  year 
thereafter  a notice  of  intention  to  hold  the  claims  or 
evidence  of  performance  of  assessment  work  on  the 
claims,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  the  Bureau  of 
Land  Management.  Failure  to  file  the  required  instru- 
ments within  the  prescribed  time  is  conclusively  deemed 
to  constitute  an  abandonment  of  the  claim.  For  mining 
claims  located  in  Aug.  1981,  the  requirement  for  first 
recordation  of  a notice  of  intention  to  held  the  claim 
or  proof  of  assessment  work  performed  with  the  Bureau 
of  Land  Management  became  effective  in  1982. 


With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  office  of  Bureau  of  Land 
Management,  prior  to  Dec.  31  of  the  year  following  the 
calendar  year  in  which  the  claim  was  located,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976). 

Edmand_Ji_Cowan , 76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  with  ELM  a notice  of  intention  to  hold  the' 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  by  Oct.  22,  1979.  The  evidence  of  assessment 
work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretio’nary . Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  these  in 
43  CFR  3833.2-1. 

Henry_Gi_Z acher , 77  I3LA  1 (Oct.  31,  1983) 
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Homestake  Mining  Co.,  77  IELA  235 


(Nc v.  29,  1963) 


Where  the  evidence  submitted  by  an  appellant  pre- 
ponderates, a decision  declaring  unpatented  mining 
claims  abandoned  and  void  fer  failure  tc  ccmply  with 
sec.  314  cf  the  Federal  Land  Eolicy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  will  be  vacated. 

Iia  n£_J.s_2a  ran  tine,  77  IELA  328  (Dec.  5,  1963) 


RECCRDATICN  CF  MINING  CLAIMS  AND  AEANICNMENT 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  s 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  cf  law,  it  is  self-cperative  and  dees 
not  depend  upen  any  act  cr  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccnpliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

James  A_g  Huff^  Elizabeth  H.  Young,  69  IEIA  366  (Jan.  3, 
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Buro bug_Mgni ng_Cox , 7 3 IBLA  270  (June  7,  1583) 
Githa_T._Navo,  73  IBLA  277  (June  7,  1983) 
fiarold_L._Lcna,  73  IBLA  280  (June  7,  1983) 

• 73  IBLA  284  (June  7,  1983) 
SSI_ll£lS£§:x_Ch§ryl_McKee , 73  IBLA  311  (June  7,  1983) 
“aine_M._Hunt,  73  ibla  315  (June  7,  1983) 
Pdul_Pi_Smith_et_ali,  73  IBLA  336  (June  8,  1983) 
HMHi_§£Eu_}ue,  73  IBLA  386  (June  15,  1983) 

Harold_H._Block , 74  IBLA  156  (July  12,  1983) 

Pa cje_I n ves t me n t_Co , 74  IBLA  163  (July  12  , 1983) 
Bruce_Naylorx_Bill  Barneyx  Darrell_Taylor,  74  IELA 

201  ljuly  18,  19837 

Shir ley_Pomer ink e,  74  IBLA  210  (July  18,  1983) 

Leonard  E.  Snider,,  Sr..  74  IBLA  213  (July  18,  1983) 

Hughes_K iner alsx_ Incx , 74  IBLA  217  (July  18,  1983) 

B§§_Saulsberry,  74  IBLA  223  (July  18,  1983) 

££3 n k_ Ee ngo a , 74  IBLA  367  (JCily  28,  1983) 

Par ke_Pot ter , 74  IBLA  397  (Aug.  2,  1983) 

Mac kay_Bar_Cor£_. , 75  IBLA  57  (Aug.  5,  1983) 

Ander senx_ Ar t Rubashx_Estate_gf_pcn_T  ..Andersen  , 
75~IBL A 71  (Aug.  10,  19837” 

Pau l_Ti_Rya nA_Mel vin_Vi_L unt,  75  IBLA  76  (Aug.  10,  1983) 

Floyd_R_._Bek i nsx_Jri , 75  IBLA  80  (Aug.  10,  1983) 

Shamrock  Mining  Inc..  75  IBLA  110  (Aug.  11,  1983) 

John_Dillinghamx  Mabel_Dgllgngham,  75  IBLA  146 
(Aug.  17,  1983) 

Psvon_Kx_Hur st,  75  IBLA  149  (Aug.  18,  1983) 

Three  Rivers  Mining  Co. , 75  IBLA  176  (Aug.  19,  1983) 

Dale_Rgssix_Judy_Rgssi,  75  IBLA  262  (Aug.  26,  1983) 

Jgh n_D_._Dower s , 75  IBLA  266  (Aug.  26,  1983) 

Walter_Ei_Nelspnx_Thoraas_Ci_Nelscn,  75  IELA  269 
(Aug.  2&7~198  3) 

Estate  of  Stanley  Styles.  75  IBLA  272  (Aug.  26,  1983) 

Edmund_G_._Rich , 75  IBLA  275  (Aug.  26,  1983) 

H Mon  roe,  75  IBLA  325  (Aug.  30,  1983) 

Homer  Owens.  75  IBLA  335  (Aug.  30,  1983) 

Henry_ A . Hallx  Barbara  Hall,  75  IBLA  339  (Aug.  3C, 

1983) 

Clif f _Sassel li,  76  IBLA  8 (Sept.  6,  1983) 

E 1 liot t_Glasser , 76  IBLA  11  (Sept.  6,  1983) 

MSHE y_ A 1 le nx_Ha r ol d_Di Is , 76  IBLA  14  (Sept.  6,  1983) 
Mconwalker,  Inc.,  76  IBLA  53  (Sept.  19,  1983) 
E2«ard_H._Beck,  76  IBLA  80  (Sept.  21,  1983) 

James_Cam£,  76  IBLA  96  (Sept.  21,  1983) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  1576— Continued 

RECCRDATICN  CF  MINING  CLAIMS  AND  A E A NI C K B E NT — C C n t i Due d 

Robert  W.  .Hughes,  76  IELA  99  (Sept.  21  , 1983) 

Charles  Magcx  Marie  G_.  Mayo,  76  IELA  107  (Sept.  21, 

1983) 

Lydia  Darlene  Shears.  76  IELA  148  (Sept.  26,  1983) 

£arrell_p._Clcntz,  76  IELA  180  (Oct.  3,  1983) 

i?ichael_  Jx_  Pc  use,  76  IELA  183  (Cot.  3,  1983) 

Bet t y_E^_Ba x t er , 76  IELA  188  (Cot.  6,  1983) 

John_V._Ealding,  76  IELA  218  (Cot.  17  , 1983) 

B§2g h_Ku binsk i , 76  IELA  224  (Cot.  17,  1983) 

£i_G-_Rhinehart,  76  IELA  228  (Oct.  17,  1983) 

Grace_Ex_Crccker , 76  IELA  231  (Cct.  17,  1983) 

Crew n ite_Ccrp .x  A merge an  Pumgce  Prcductsx_Inc. , 78  IELA 
236  (Cct . 17,  19837"" 

Hi kc_ Bel l_Mi r i ng_ 6_Ci l_Cc . * 76  IELA  254  (Cct.  17,  1583) 
Edmund_J._CcwaD,  76  IELA  257  (Cct.  17,  1983) 
il dgl  f_Dje c k n a r r_JTr usti , 76  IELA  357  (Cct.  24,  1983) 
Jjenry_G_._  Zac  her , 77  IELA  1 (Cct.  31  , 1983) 

Homestake  Mining  Co..  77  IELA  235  (Nov.  29,  1963) 

Jx_Negl_ Smith,  77  IELA  239  (Ncv.  29,  1983) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Eolicy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Eureau  of  Land  Management  cffice 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Regulation  43  CF R 3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite  cr  tunnel 
site  filed  fer  recordation  shall  be  accompanied  by  a 
service  fee  cf  $5.  As  this  is  a mandatory  requirement, 
there  is  no  recordation  unless  the  documents  are  accom- 
panied by  the  stated  fee,  or  until  it  is  paid.  where 
mining  claims  are  located  between  July  e and  July  18, 
1982,  and  copies  of  the  location  notices  are  submitted 
to  the  Eureau  cf  Land  Management  Oct.  14,  1582,  without 
the  required  service  fees,  there  is  no  recordation 
within  the  9C  days  allowed  by  the  Federal  Land  Policy 
and  Management  Act  cf  1976,  43  U.S.C.  $ 1744  (1576). 

Vance_W._Dighansx  Lecn  Sx  Wright,  69  1EIA  394  (Jar.  4, 

19837 


Where  mining  claims  were  lccated  July  18  and  2C, 
1982,  and  a copy  cf  the  official  record  of  the  notices 
cf  location  was  not  filed  with  the  proper  office  cf  the 
Eureau  of  Land  Management  within  90  days  thereafter, 
the  claims  are  properly  declared  abandoned  and  void 
pursuant  to  43  U.S.C.  § 1744(c)  (1976). 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
net  depend  upon  any  act  cr  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccmpliance  with  the  statute,  cr  tc  affcid 
claimants  any  relief  from  the  statutory  consequences. 

Bay i d_Fx_ Ma t usza k , 70  IELA  11  (Jan.  6,  1983) 
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Under  43  CFR  3833.  1-2  (b)  , the  owner  of  an  unpat- 
ented  raining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a copy  of  the 
official  record  of  the  notice  or  certificate  cf  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  cf 
the  mining  claim  by  the  owner. 

Dearyl  Riley.  70  IBLA  33  (Jan.  7,  1983) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $ 1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  ccnclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 

Rober t_ Ji_Ki ngx_Li  Kx  Hollenbeak,  72  IBLA  75  (Apr.  12, 
1983) 

J32BI}a_ Bernhardt , 73  IBLA  207  (May  27,  1983) 


FEDERAL  LAKD.ECLICY  AND  MANAGEMENT  ACT  CF  1 976--CC c t in ued 

RECCRDATICK  CF  MINING  CLAIMS  AND  AEANECKMENT — Continued 

excuse  nc ncc n p liance  with  the  statute,  or  tc  affcid 
claimants  any  relief  from  the  statutory  consequences., 

J2 » 72  IBLA  364  (May  2,  1983) 


The  Eureau  of  Land  Management  is  net  required  tc 
search  state  record  offices  for  mining  claims  which 
have  not  been  recorded  with  the  Bureau  cf  Land  Manage- 
ment cn  behalf  of  an  applicant  for  an  Alaska  regional 
conveyance.  Under  sec.  314  of  the  Federal  land  Eclicy 
and  Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976), 
failure  tc  record  such  a claim  shall  be  deemed  ccn- 
clusively tc  constitute  abandonment  cf  the  claim,  and 
obviates  the  need  fer  the  Bureau  of  land  Management  tc 
search  state  records. 

£2jcnx_ltd.,  74  IELA  139  (July  6,  1983)  90  I.D.  289 


Where  miring  claims  are  located  cn  public  lard 
that  is  subsequently  transferred  to  the  State  cf  Utah, 
the  Department  cf  the  Interior  has  nc  further  interest 
in  or  ccntrcl  ever  that  land,  and  a mining  claimant  is 
not  required  tc  comply  with  the  reccrdaticn  and  filing 
requirements  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976. 

Gor don_ Jx_ El  a ke_et_a lx , 75  IELA  1 (Aug.  2,  1983) 


Under  sec.  314(b)  of  the  Federal  Land  Pclicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744(b)  (1976),  and 

43  CFR  3833.1-2  (b),  the  owner  of  an  unpatented  lede  or 
placer  mining  claim  located  after  Cct.  21,  1976,  must 
file  in  the  proper  BLM  office,  within  90  days  after  the 
date  of  location  of  such  claim,  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location.  Fail- 
ure to  file  such  instrument  timely  is  deemed  ccnclu- 
sively to  constitute  an  abandonment  of  the  mining  claim 
by  the  owner,  and  it  is  properly  declared  void. 

Al f r ed_Ex_Malech , 72  IBLA  223  (Apr.  26,  1983) 


Under  sec.  314  (b)  of  the  Federal  Land  Pclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744(b)  (1976),  and 

43  CFR  3633.1-2  (b)  , the  owners  cf  unpatented  lede  ci 
placer  mining  claims  located  after  Cct.  21,  1976,  with- 
in 9C  days  after  the  lccaticn  of  such  claims,  must  file 
in  the  proper  ELM  office  a copy  cf  the  official  record 
cf  the  notice  cf  lccaticn  or  certificate  cf  lccaticn. 
Failure  to  file  such  instruments  timely  is  deemed  ccn- 
clusively tc  constitute  an  abandonment  cf  the  mining 
claims  by  the  owners,  and  they  are  properly  declared 
void . 

Sniffer  i2  Partnership.  76  IELA  362  (Cct.  24,  1983) 


Under  sec.  314(b)  of  the  Federal  Land  Pclicy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744(b)  (1976),  and 

43  CFR  3833.1-2(b),  the  owner  of  unpatented  mining  lode 
or  placer  mining  claims  located  after  Cct.  21,  1976, 
must  file  in  the  proper  BLM  office  within  90  days  after 
the  location  of  such  claims,  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location. 

Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  cf  the  mining 
claims  by  the  owner,  and  they  are  properly  declared 
void . 

Thomas_C._fiall,  72  IBLA  319  (Apr.  28,  1983) 

Merger t_Cilch,  73  IBLA  171  (May  24,  1983) 


Where  a mining  claim  was  located  in  Sept, 
a copy  of  the  official  record  of  the  notice  cf 
was  not  filed  with  the  proper  BLM  office  cn  or 
Oct.  22,  1979,  the  claim  was  properly  declared 
doned  and  void  pursuant  tc  43  U.S.C.  § 1744(c) 


1964  and 
lcca  tion 
before 
aban- 
(1976)  . 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 


Under  sec.  314  of  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
cf  a mining  claim  located  after  Cct.  21,  1976,  must  file 
with  the  Eureau  of  Land  Management  within  9C  days  after 
location  of  the  claim  a ccpy  cf  the  notice  cf  lccaticn. 
This  requirement  is  mandatory,  net  discreticnary . 

The  conclusive  presumpticn  cf  abandonment  which 
attends  the  failure  cf  a claimant  to  file  an  instrument 
required  by  sec.  314  cf  the  Federal  land  Eolicy  and 
Management  Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  is 
imposed  by  the  statute  itself.  A matter  cf  law,  it  is 
self-operative  and  dees  net  depend  upon  any  act  cr 
decision  of  an  administrative  official.  In  enacting 
the  statute.  Congress  did  net  invest  the  Secretary  cf 
the  Intericr  with  authcrity  to  waive  the  requirements 
of  the  Act,  cr  to  afford  claimants  any  relief  frem  the 
statutory  ccrsequences. 

Harcl d_ AX_B in klex_Michael_Ex_Einklex_Thcmas_J._ Ectter , 

77  IBLA  152  ( Nc v . 16,  1983) 


Where  ccpies  cf  lccaticn  nctices  of  miring  claims 
were  filed  with  the  Eureau  cf  Land  Management  ir  1977 
before  promulgation  cf  regulations  pursuant  tc  sec.  314 
of  the  Federal  Land  Eclicy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976),  and  where  BLM  later  called 
upon  the  claim  cwner  tc  pay  the  required  filing  fees, 
without  setting  a time  limit  for  compliance,  it  is 
errer  for  ELM  tc  reject  the  mining  claim  filings 
because  the  first  check  submitted  fer  payment  cf  the 
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filing  tees  was  returned  as  uncollectible,  although 
the  claim  owner  had  replaced  that  check  with  a guar- 
anteed remittance  upon  notification. 

Ba mcc_ Ex j: l£r a tionx_I nCi , 77  IBLA  226  (Nov.  28,  1983) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  O.S.C.  § 1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  te  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina_Ceyelopment_Cgrp.  of  Utah,  77  IBLA  366  (Dec.  7, 
1983)' 


REPEALERS 

The  Small  Tract  Act,  43  U.S.C.  s 682a  (1976)  was 
| repealed  by  sec.  702  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  Oct.  21,  1976. 


Leon 

H.  Rockwell  et  al. . 72 

IBLA  373 

(May  4, 

1983) 

John 

Dillingham  et  al.,  73 

IBLA  156 

(May  24, 

1983) 

Betha_McConkeyx  Robert_L.  Cook,  74  IBLA  4 (June  21, 
19837 


Gladys  Ionichx_Doris_Li  Hartley,  74  IBLA  285  (July  25, 
1983) 

Ant hony_Ch iarenz a_et_alx , 74  IBLA  350  (July  28,  1983) 
M§sell_R.._Gilson,  76  IBLA  20  (Sept.  6,  1983) 


Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Management  Act 
of  1976,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vested  contractual  equitable  property  light.  Thus,  the 
j repeal  of  the  former  by  the  latter  did  net  remove  the 
Department’s  authority  to  meet  its  ministerial  duty  to 
| pass  legal  title  where  a binding  contract  to  do  sc  had 
been  created  prior  to  the  enactment  cf  FLPKA. 

Chester_Fi_Dawscn,  73  IBLA  27  (May  9,  1963) 


RESERVATION  AND  CONVEYANCE  CF  MINERAL  INTERESTS 

An  application  for  conveyance  of  mineral  interest 
to  the  owner  of  the  surface  estate  pursuant  to  sec. 
209(b)  of  the  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1719(b)  (1976),  may  be  approved  where 

BLM  determines  (1)  that  there  are  no  known  mineral 
values  in  the  land,  or  (2)  that  the  reservation  of  the 
mineral  rights  in  the  United  States  is  interfering  with 
or  precluding  appropriate  nonmineral  development  cf  the 
land  and  that  such  development  is  a mere  beneficial  use 
of  the  land  than  mineral  development.  Absent  a finding 
of  the  existence  of  one  of  these  conditions,  an  appli- 
cation is  properly  rejected. 

Bober t_Gattis_et_al. , 73  IBLA  92  (May  19,  1983) 
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Where  an  easement  for  a right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 

43  U.S.C.  § 961  (1976),  and  was  not  conformed  tc  the 
Federal  land  Policy  and  Management  Act  cf  1976  (FIEMA)  , 

43  U.S.C.  §§  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  cf  FLPMA,  43  U.S.C.  § 1769(a)  (1976),  regu- 

lation 43  CFE  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a prior  hearing,  is  net  applicable. 

U.Si_.Steel_Ccrp.,  71  IEL A 88  (Feb.  24  , 1983) 


While  sec.  504(g)  cf  the  Federal  Land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-cf-way 
rental,  including  no  charge,  the  legislative  history  cf 
that  previsien  reveals  that  Congress  intended  that  free 
use  be  restricted  tc  agencies  of  the  Federal  Government 
and  tc  those  situations  where  the  charge  is  token  and 
the  cost  cf  ccl lecticn  unduly  large. 

San  Miguel  Fewer  Association_,_Inc.  , 71  IEI A 213 
"(Mar  .“  16”T 96  37 


Where  an  easement  fer  a right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 

43  U.S.C.  § 961  (1976),  and  was  not  conformed  tc  the 

Federal  Land  Eclicy  and  Management  Act  of  1976  (FIEMA), 
43  U.S.C.  §§  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  cf  FLPMA,  43  U.S.C.  s 1769(a)  (1976),  regu- 

lation 43  CFF  28C3.1-2(d),  which  allows  rental  adjust- 
ment without  a prior  hearing,  is  not  applicable. 

Where  the  current  fair  rental  value  cf  a ccmuuri- 
caticns  site  right-cf-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  tut  where 
the  lessee  has  provided  sufficient  evidence  cn  appeal 
to  engender  substantial  dcutt  as  to  the  data  utilized 
and  the  ccnclusicn  reached  in  the  appraisal  report,  the 
matter  will  te  remanded  for  reconsideration. 

Denver  S Ric  Grande  Restern  Railroad  Co. , 71  1 E I A 352 
(Mar.  28,  19637 


Under  the  Federal  Land  Pclicy  and  Management  Act  cf 
1976,  a Bureau  cf  Land  Management  rejecticn  cf  a read 
right-of-way  is  discretionary  and  will  te  affirmed  when 
the  record  shows  the  decision  tc  te  a reasoned  analysis 
cf  the  factors  involved,  made  with  due  regard  fer  the 
public  interest. 

Mi£i_  Jot  insen,  71  IEL  A 380  (Mar.  29  , 1983) 


Eending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  te  considered  as 
applications  under  the  Federal  Land  Eolicy  and  Manage- 
ment Act  cf  1976.  Such  rights-of-way  are  subject  tc 
such  terms  and  conditions  as  the  Secretary  may  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.  Termination  for  ncncompl i ance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discretionary  authority  of  the  Secretary. 

A decision  exercising  the  discretion  tc  terminate 
a right-cf-way  grant  may  be  reversed  where  the  record 
of  the  decision  does  not  represent  a reasened  analysis 
cf  pertinent  factors  with  due  regard  for  the  public 
interest . 

Charles  VI . Nelson,  Lucy  A.  Nelson.  75  IE L A 115 
(Aug.  15,  1963) 
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The  standard  of  review  in  the  case  cf  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a reasoned  analysis  of  the 
factors  involved,  with  due  regard  for  the  public 
interest.  The  burden  is  upon  the  appellant  to 
establish  reversible  error  in  the  decision  appealed 
from. 

il 1 1 a m_Li_R iec k , 76  IELA  45 

"(SeptT  19,  1983)  ” 


Sec.  504(g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1764(g),  indicates  that 
under  certain  circumstances  the  Secretary  cf  the 
Interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.  How- 
ever, no  reduction  or  waiver  of  the  fee  based  on  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Bj,g_Hor n_Canal_ Ass^n , 76  IBLA  283  (Oct.  18,  1983) 


Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  § 661  (1970),  by  sec.  7C6(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  cf  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 

§ 661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  net 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

R._W._Of ferle,  77  IBLA  80  (Nov.  9,  1983) 


SALES 

BLM  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  tc  appeal  to 
the  Board  of  Land  Appeals.  Likewise,  BLM • s dismissal 
of  a protest  against  a resource  management  plan  is  not 
appealable  to  the  Board.  In  each  instance,  ether  pro- 
visions for  agency  review  have  been  made  by  regulations. 

Oregon  Natural_ Re sources  Council,  78  IBLA  124  (Dec.  27, 
19837 


SURFACE  MANAGEMENT 

Sec.  3C2  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  vests  in  the  Secretary  the  responsibility 
to  prevent  unnecessary  or  undue  degradation  cf  the 
public  lands.  It  also  preserves  a mining  claimant’s 
right  of  ingress  and  egress.  Consequently,  the  grant 
of  a right-of-way,  which  is  directionary  under  the  Act, 
is  not  the  proper  method  of  regulating  a mining  claim- 
ant's access  in  conjunction  with  surface  management  to 
prevent  undue  degradation.  Rather,  questions  of  access 
to  mining  claims  are  properly  resolved  under  the 
surface  management  regulations  at  43  CFR  Subpart  3809 
which  were  promulgated  pursuant  tc  sec.  3C2  and  speci- 
fically address  mineral  entry,  access,  and  operations. 

Mosch  Mining  Co. . 75  IBLA  153  (Aug.  18,  1983) 

9 C I.E.  382 
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ELM  may  prcperly  condition  the  approval  cf  a plan 
cf  operations  for  open  pit  mining  on  the  acceptance  cf 
stipulations  designed  tc  prevent  unnecessary  and  undue 
degradation  cf  the  public  lands  where  such  stipulations 
are  reascnable  and  prcperly  reflect  considerations  cf 
the  public  interest.  However,  where  the  language  cf 
the  stipulations  dees  net  accurately  reflect  the  intent 
of  the  parties  ELM  should  ccnsider  language  modifica- 
tions to  answer  legitimate  concerns  of  the  eperater  and 
incorporate  the  assurances  given  hy  ELM. 

Dracc  Mines.  Inc..  75  IELA  278  (Aug.  26,  1963) 


WILDERNESS 

Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in 
either  a wilderness  study  area  cr  an  instant  study  area 
action  on  such  an  offer  must  be  suspended,  tc  the 
extent  that  the  lands  are  within  a wilderness  study 
area  or  instant  study  area,  until  congressional  action 
is  taken  cn  the  President's  recommendations  as 
provided  by  sec.  6C3  (a)  cf  the  Federal  land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1782(a)  (1976). 

Ida  Lee  Andersen.  70  IELA  259  (Jan.  26,  1983) 


Where  the  wilderness  inventory  discloses  an  area 
to  be  affected  primarily  by  the  forces  cf  nature  with 
the  imprint  cf  roan's  work  substantially  unncticeable, 
the  presence  of  miner  intrusions  which  are  substan- 
tially unncticeable  will  not  preclude  designation  as  a 
wilderness  study  area. 

A decision  to  draw  the  boundary  cf  a wilderness 
study  area  along  the  edge  of  an  imprint  of  nan  will  be 
affirmed  in  the  absence  cf  a showing  that  the  adjacent 
imprint  so  impinges  upon  lands  within  the  wilderness 
study  area  as  tc  deprive  them  of  wilderness  character- 
istics. 

Cwybee  Cattlemen's  Ass'n.  Idaho  Ecard  of  Land  Ccmn'rs. 
liilil^a 1 1 1 e n e n^il A§ili7  71~ IEL A~4~"(f e b7  ic7~196 3)~" 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  tc  have  his  judgment  substituted  fer 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  fer  making  such  jedg- 
sents  has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  tc  dc  sc,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a showing  cf  compelling 
reasons  for  roodif icaticn  cr  reversal. 

Cr  egc  n_  W i_l  der  ness  Ccaliticn,  71  IBLA  67  (Feb.  22, 

1983) 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  secs.  201  and  603  of  the  Federal  Lard 
Policy  and  Management  Act  cf  1976,  43  U.S.C.  §§  1711, 
1782  (1976),  involves  a determination  of  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Ccngress  sc  as  tc  require 
designation  as  a wilderness  study  area.  The  question 
cf  the  suitability  cf  a tract  of  land  within  a wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devetien  cf  the  land  to  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

J a mes_St  e wa  r t_Cc_-  , 71  IELA  100  (Feb.  24,  1983) 


ei 
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The  subjective  judgment  of  BLM  as  tc  whether  an 
inventory  unit  possesses  outstanding  opportunities  for 
solitude  or  a primitive  and  unconfined  type  of  recrea- 
tion is  entitled  to  considerable  deference  where  the 
record  discloses  BLM's  firsthand  knowledge  of  the  land 
within  the  unit. 

Richard_Ji_Leauragnt , 71  IE  LA  112  (Feb.  28,  1983) 


Action  must  be  suspended  on  an  oil  and  gas  lease 
offer  to  the  extent  it  includes  lands  in  either  a 
wilderness  study  area  or  an  instant  study  area  until 
Congressional  action  on  the  President's  recommendations 
as  provided  by  sec.  603(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  O.S.C.  $ 1782(a)  (1976). 

Fortune_Oii_Cg. , 71  IBLA  153  (Mar.  9,  1983) 

90  I.C.  84 


The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA) , 43  U.S.C.  § 1782(c)  (1976),  to 

manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPMA  (Oct.  21, 
1976)  is  allowed.  Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

^2i)l)_ii2§JS2t , 71  IBLA  165  (Ear.  10,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area,  action  on  such  an  offer  must  be 
suspended,  to  the  extent  that  the  lands  are  within  a 
wilderness  study  area,  until  Congressional  action  is 
taken  on  the  President's  recommendations  as  provided 
by  sec.  603  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1782(a)  (1976). 

Jghn_Ri_ Andersen,  71  IBLA  172  (Mar.  10,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  % 1782(c)  (1976),  to  manage 

lands  under  review  for  wilderness  suitability  so  as 
to  prevent  the  impairment  of  the  wilderness  charac- 
teristics of  those  lands.  Where  the  Bureau  of  Land 
Management  denies  a mine  plan  of  operations  for  mining 
claims  located  in  a wilderness  study  area  on  the  tasis 
that  the  proposed  open  pit  operation  would  impair  the 
naturalness  of  the  study  area,  the  denial  will  be 
upheld  where  the  mining  claimant  fails  tc  establish 
error  in  the  determination. 

K e i t h_R_._K u m mer f eld , 72  IELA  1 (Apr.  4,  1983) 


Although  boundaries  of  wilderness  inventory  units 
are  ordinarily  located  along  roads  or  other  substan- 
tially noticeable  imprints  of  man,  configuration  of  the 
unit  may  justify  adjustment  of  the  unit  boundary  on  the 
basis  of  the  outstanding  opportunity  criteria  in  cer- 
tain circumstances.  A decision  subdividing  a unit 
into  three  subunits  on  this  basis  will  be  set  aside  and 
the  case  remanded  for  further  consideration  where  the 
record  fails  to  reflect  analysis  of  the  tasis  for  sub- 
division . 

Evaluations  made  by  BLM  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.  The  conclusions  reached  must  be  accorded 
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considerable  deference  notwithstanding  that  the  result 
might  be  one  ever  which  reasonable  men  cculc  differ. 

An  appellant  seeking  reversal  must  ordinarily  show 
either  a clear  error  of  law  or  a demonstrable  error  of 
f act . 

2i!!2 es i rger , 72  IELA  100  (Apr.  14,  1983) 


Where  the  record  evidences  EIM's  firsthand 
knowledge  of  the  lands  within  an  inventory  unit  ard 
contains  comments  from  the  public  as  to  the  area's 
fitness  for  wilderness  preservation,  BLM's  subjective 
judgments  of  the  unit's  naturalness  qualities  and 
whether  an  inventory  unit  possesses  outstanding  oppor- 
tunities for  solitude  or  a primitive  and  unccnf ined 
type  of  recreation  are  entitled  to  considerable 
deference. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Eureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  cn  appeal  and  such  judgments  may  net  be 
overcome  by  expressions  of  simple  disagreement. 

A ELM  decision  to  eliminate  an  inventory  unit  frem 
further  consideration  as  a wilderness  study  area,  pur- 
suant to  sec.  €C3  (a)  of  the  Federal  land  tolicy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1782(a)  (1976), 

will  be  set  aside  and  the  case  remanded  tc  ElM  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  cf  ELM's  consideration  cf 
whether  the  unit  has  the  requisite  naturalness  or 
outstanding  opportunity  for  solitude  or  a primitive  and 
unccnfined  type  cf  recreation,  and  the  record  dees  net 
adequately  support  ELM'S  conclusions  cn  those  criteria. 

Utah  Wilderness  Ass'n  et  al.,  72  IBLA  125  (Apr.  16, 
1983) 


The  authority  cf  ELM  state  directors  tc  designate 
the  boundaries  cf  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determi nations  are  appealable 
to  the  Board  cf  Land  Appeals,  which  is  empowered  tc 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.  The  Ecard,  therefore,  may  affirm,  reverse 
cr  modify  such  boundary  designations  on  appeal  with 
finality,  and  ELM's  ministerial  implementation  cf  such 
final  decisions  will  net  create  a new  right  cf  appeal. 

P hel£S_Dcdge_ C crp_._e t_al.  , 72  IELA  226  (Apr.  26,  1983) 


An  appellant  seeking  reversal  cf  a decision 
involving  lands  in  a wilderness  study  area  must  shew 
that  the  decision  appealed  was  premised  either  cn  a 
clear  errer  cf  law  cr  a demonstrable  error  cf  fact. 

Southwest  Resource  Council.  Inc.,  National  S Arizona 
Wildlife  Federations.  73  IELA  39  (May  13,  19833 


An  appellant  requesting  this  Eoard  tc  reverse  a 
Bureau  of  Land  Management  decision  including  lands  in  a 
wilderness  study  area  must  show  that  the  decisicn  was 
based  either  cn  a clear  error  of  law  cr  a demonstrable 
error  of  fact,  cr  the  decision  will  be  affirmed. 

Jaca  Brcs..  Inc..  73  IELA  192  (May  26,  1983) 
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The  Bureau  of  Land  Management  is  directed  by 
sec.  603  (c)  of  the  Federal  Land  Policy  and  Management 
of  Act  of  1976,  43  U.S.C.  § 1782(c)  (1976),  to  manage 

lands  under  review  for  wilderness  suitability  so  as  to 
prevent  impairment  of  wilderness  characteristics, 
except  that  it  allows  the  continuation  of  existing 
mining,  grazing,  or  mineral  leasing  uses  in  the  same 
manner  and  degree  in  which  they  were  being  ccnducted 
on  the  date  of  enactment.  Get.  21,  1976,  and  except  to 
the  extent  that  the  exercise  of  valid  existing  rights 
is  not  prevented  under  sec.  701(h). 

Colorado_0£en_Space_Council,  73  IBLA  226  (May  31,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  5 1782(c)  (1976),  to  manage 

lands  under  review  for  wilderness  suitability  sc  as 
to  prevent  impairment  of  their  wilderness  character- 
istics . 

A decision  by  BLM  disapproving  plans  cf  operations 
concerning  mining  claims  located  within  wilderness 
study  areas  will  be  upheld  where  BLM’s  determination, 
pursuant  to  43  Subpart  38C2,  that  proposed  operations 
would  impair  the  suitability  of  the  study  areas  fer 
preservation  as  wilderness  is  reasonable  based  on  the 
record  and  the  mining  claimant  fails  to  present  any 
new,  relevant  information  in  support  of  an  appeal  from 
BLM’s  decision. 

Mining  plans  of  operations  concerning  claims  or 
portions  thereof  located  outside  a wilderness  study 
area  are  properly  evaluated  under  the  surface  manage- 
ment provisions  of  43  CFR  Subpart  3809,  rather  than 
under  the  provisions  governing  lands  under  wilderness 
review  contained  in  43  CFR  Subpart  3802. 

Keith_ Ri-Kummerf eld,  74  IBLA  106  (June  30,  1983) 


Secs.  102(a)(5),  202(a),  202(f),  and  309  (e) 
of  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  §4  1701(a)(5),  1712(a),  1712(f),  and  1739  (e) 
(1976),  do  not  require  that  the  policy  and  procedural 
clarifications  of  the  wilderness  Inventory  Handbook  as 
expressed  in  OAD  78-61,  Changes  2 and  3,  be  subject  tc 
public  notice  and  review.  OAD  78-61,  Changes  2 and  3, 
are  within  the  exception  of  sec.  4(a)  of  the  Adminis- 
trative Procedure  Act,  5 U.S.C.  § 553  (1976) , providing 
that  interpretative  rules,  general  statements  cf 
policy,  or  rules  of  agency  organization  procedure,  or 
practice  are  not  required  to  be  promulgated  as  formal 
regulations. 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

Red_ Roc k_4- Wheelers,  75  IELA  140  (Aug.  17,  1983) 


The  lack  of  an  outstanding  opportunity  fer  soli- 
tude or  a primitive  and  unconfined  type  cf  recreation 
will  not  disqualify  part  of  an  inventory  unit  frem  des- 
ignation as  a wilderness  study  area  and  from  considera- 
tion during  the  study  phase  where  other  parts  cf  the 
unit  have  been  identified  during  the  inventory  phase  as 
meeting  the  outstanding  opportunity  criterion. 

Day is_Oil_Coi , 75  IBLA  163  (Aug.  18,  1983) 
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Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area  ELM  may  not  issue  a lease,  and 
action  on  such  an  offer  must  be  suspended  until  con- 
gressional action  cn  the  President's  recommendaticns  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  D.S.C.  § 1782(a)  (1976). 

Lawrence  M.  Wert.  75  IELA  186  (Aug.  22,  1983) 


ELF  may  properly  eliminate  areas  of  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603(a)  cf 
the  Federal  Land  Eolicy  and  Management  Act  cf  1976, 

43  D.S.C.  § 1782(a)  (1976),  because  that  section  cnly 

mandates  review  of  roadless  areas  cf  5,C0C  acres  cr 
more  and  rcadless  islands  of  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  cf 
the  Federal  land  Eolicy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1782(a)  (1976),  ELM  may  net  compare  a unit 

with  other  units  tut  may  compare  it  with  ether  areas  in 
a particular  region,  cn  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  cf 
the  Federal  Land  Eolicy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1782(a)  (1976),  ELM  may  properly  consider 

the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  cr  primitive,  unccnfined  recreation. 

Sierra  Club  - Rocky  Mountain  Chapter_et  al.,  75  IELA 
^20  (Aug  . 2 3~~ 1 9 8 3 ) 


The  mere  assertion  that  an  area  is  subject  tc 
outside  sights  and  sounds,  without  evidence  that  they 
are  both  adjacent  and  sc  extremely  imposing  that  they 
cannot  be  ignored,  will  net  preclude  a finding  by  ELM 
that  the  area  is  natural  and  offers  outstanding  oppor- 
tunities for  solitude. 

The  desirability  of  managing  an  area  fer  competing 
multiple  uses,  including  off-road  vehicle  use,  is  prep- 
erly  considered  during  the  study  phase  of  the  wilder- 
ness review  process. 

Idaho_Trail  Machine  Ass'n  et  al. , 75  IEIA  256 

lAugl  267” "i  s eiy 


Instruction  Memorandum  (IM)  83-237  (Jan.  7,  1983) 
provides  that  ELM's  policy  is  tc  issue  no  leases  in  ELM 
administered  Wilderness  Study  Areas  (WSAs) . A subse- 
quent clarification  to  this  policy  provides  that  ELF 
may  continue  tc  lease  portions  cf  WSAs  that  are 
immediately  adjacent  tc  producing  oil  and  gas  fields  cr 
areas  that  are  prospectively  valuable.  IM  83-237, 
Change  2 (Mar.  7,  1983). 

f hy  1 1 is_ HJt_ C d e 1 1 , 75  IELA  313  (Aug.  30,  1983) 


"Roadless."  H.R.  Pep.  Nc.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  cf  "rcadless" 
adopted  by  the  Eureau  cf  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclely  by 
the  passage  cf  vehicles  does  not  constitute  a read. 

W i 1 jor d_Cc t be r n , 76  IELA  23  (Sept.  8 , 1983) 


63 


FEDER AL_L AN D_POL IC Y_ A ND_ HA NAG E ME NT_ACT_CF_J 976 --Continued 
WILDERNESS — Continued 

"Roadless."  H.R.  Ref.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Edward_Hi_HoweA_Fred_Huf f i_Gerald_Ai_Strauss , 76  IBLA 
27  (Sept.  8 , ~198  3) 


BLM  does  not  violate  the  terms  of  sec.  603(a) , 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  5,CC0  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201  (a)  as  having  wilderness  character- 
istics, where  BLM  undertakes  a review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a multi- 
resource inventory  of  the  public  lands. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) , thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands, 
otherwise  possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  cf  "roadless" 
adopted  by  the  Bureau  of  land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  ELM's  subjective  judgments  cf 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

£h§i£S_Dgdge_Cor , 75  IBLA  31  (Sept.  8,  1983) 


Sec.  603  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,CC0  acres  or  more  and 
roadless  islands  of  the  public  lands,  identified  during 
the  inventory  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recommendation  as  to  the 
suitability  or  nonsuitability  of  each  such  area  or 
island  for  preservation  as  wilderness. 

while  the  Bureau  of  land  Management  may  inventory 
and  identity  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1782(a) 
(1976) , because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a primitive 
and  unconfined  type  of  recreation,  it  is  not  improper 
for  BLM  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units  for  the  purpose 
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cf  determining  whether  the  opportunities  are  "out- 
standing"; the  term  "outstanding"  is  necessarily 
comparative  in  concept. 

In  assessing  the  wilderness  characteristics  cf  a 
unit  during  intensive  inventory,  ELM  must  consider 
whether  the  unit  itself  possesses  these  characteristics 
regardless  cf  the  character  cf  adjacent  areas  that  are 
not  public  lands. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge cf  the  lands  within  an  inventory  unit  and  certains 
comments  from  the  public  as  tc  the  area's  fitness  fer 
wilderness  preservaticn,  ELM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  primitive  and  unccn- 
fined  type  cf  recreation  are  entitled  to  considerable 
deference. 

Michael_Hudd lestgn_et_a , 76  IEIA  116  (Sept.  21  , 1963) 


The  Secretary  cf  the  Interior  is  required  by 
sec.  603(c)  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976,  43  U.S.C.  $ 1782(c)  (1976),  to  manage 

lands  under  review  for  wilderness  suitability  sc  as 
to  prevent  the  impairment  of  the  wilderness  character- 
istics of  these  lands.  Where  the  Bureau  cf  Land 
Management  rejects  a plan  cf  operations  for  drilling 
on  mining  claims  located  in  a wilderness  study  area  cn 
the  basis  that  the  proposed  operation  would  impair  the 
naturalness  cf  the  study  area,  the  rejection  will  be 
upheld  where  the  mining  claimant  fails  tc  establish 
error  in  the  determination. 

Gplden_Tr ia ng le  Exploration  Cc.,  76  IELA  245  (Cct.  17, 
198  3J 


The  Secretary  cn  Dec.  30,  1982,  directed  that  no 
mineral  leasing  or  permitting  take  place  cn  EIM  wilder- 
ness study  areas.  Instruction  Memorandum  83-237, 

Change  3 (Jure  24,  1983),  provides,  however,  that  ELM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  tc  producing  cil 
and  gas  fields  or  areas  that  are  prospectively 
valuable." 

J da_Lee_ Andersen , 76  IELA  395  (Cct.  27,  1983) 


where  there  is  no  evidence  that  a route  has  teen 
improved  by  mechanical  means,  it  will  not  be  considered 
a road  even  where  it  is  subject  to  relatively  regular 
and  continucus  use  and  maintenance  is  unnecessary. 

BLM  may  net  properly  eliminate  an  inventory  unit 
from  further  consider aticn  as  a WSA  because  cf  the 
adverse  impact  on  naturalness  due  tc  unauthcrized  con- 
struction cf  pcst-FLEMA  reads,  even  where  EIM  ccncludes 
that  the  reads  cannot  be  rehabilitated  tc  a substan- 
tially unncticeable  ccndition. 

BLM  may  properly  eliminate  an  area  of  less  than 
5,CCC  acres  from  further  consideration  as  a WS A under 
sec.  603  (a)  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976,  43  U.S.C.  § 1782(a)  (1976). 

A BLM  decision  tc  eliminate  an  area  from  further 
consideration  as  a WSA  will  be  set  aside  and  the  case 
remanded  tc  ELM  where,  cn  appeal,  the  appellant  raises 
substantial  questions  ccncerning  the  adequacy  cf  ELM's 
consideration  cf  whether  the  area  has  the  requisite 
naturalness  and  the  record  does  not  adequately  support 
ELM's  conclusion  on  that  criterion. 

Ehilip  Allen^  Desert  Wilderness  Ccalitpcn,  77  IEIA  33C 
(Dec.  5~,  196  37 
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BLM  may  properly  eliminate  an  area  cf  less  than 
5, COO  acres  from  further  consideration  as  a WSA  under 
sec.  603(a)  of  the  Federal  Land  Eclicy  and  Management 
Act  of  1976,  43  U.S.C.  § 1782(a)  (1976). 

Nothing  in  Change  3 of  the  WIH  prohibits  consid- 
er ation  of  the  effect  of  scenic  vistas  on  enhancing 
opportunities  for  solitude  within  an  inventory  unit, 
and  where  such  vistas  are  "so  extremely  imposing"  they 
cannot  be  ignored,  a decision  of  BLM  declining  to 
designate  the  unit  as  a WSA  arrived  solely  on  the  basis 
of  ignoring  these  scenic  vistas  will  be  reversed. 

New  Mexico  ..Natural.  History,  Institute,  78  I EL  A 13  3 

7 Dec7_2 97*198 77”' 


FEES 

(See  also  Accounts--if  included  in  this  Index.) 


While  sec.  504  (g) 
Management  Act  of  1976, 
indicates  that  the  Seer 
less  than  fair  market  v 
rental,  including  no  ch 
that  provision  reveals 
use  be  restricted  to  ag 
and  to  those  situations 
the  cost  of  collection 


of  the  Federal  Land  Eclicy  and 
43  U.S.C.  $ 1764(g)  (1976), 

etary  of  the  Interior  may  charge 
alue  for  annual  right-of-way 
arge,  the  legislative  history  of 
that  Congress  intended  that  free 
encies  of  the  Federal  Government 
where  the  charge  is  token  and 
unduly  large. 


San_Mj.guel  Power  Association^  Inc.,  71  I EL  A 213 
7 MarT  167”! 98 77 


Sec.  504(g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1764(g),  indicates  that 
under  certain  circumstances  the  Secretary  of  the 
Interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.  How- 
ever, no  reduction  or  waiver  of  the  fee  based  on  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Big  Horn  Canal  Ass'n.  76  IB LA  283  (Oct.  16,  1983) 
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Erovisicns  of  43  CER  3101.5-2(c)  require  tie 
Bureau  cf  Lard  Management  to  confer  with  representa- 
tives of  the  Fish  and  Wildlife  Service  and  the  state 
game  commission  concerned  before  rejecting  oil  and  gas 
lease  offers  in  cases  involving  offers  for  coordination 
lands.  Where  an  agreement  concerning  leasing  cf  coor- 
dination lands  has  teen  made,  lands  within  an  affected 
area  which  are  not  specifically  excepted  from  oil  and 
gas  leasing  remain  subject  to  lease  offers. 

Bct_G_._Hcwe.ll , 75  IELA  328  (Aug.  30,  1983) 


FISH  AND  WILDLIFE  SERVICE 
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(Aug.  30 

, 1983) 

FREEDCM  CF  INFCRMAUCN  ACT  (Act  of  June  5.  1967) 

Final  decisions  and  orders  cf  the  Department  cf 
the  Interior  made  in  the  adjudication  of  cases, 
including  Indian  Child  Welfare  Act  cases,  are  tctl 
available  tc  the  public  and  indexed  in  accordance  with 
the  requirements  of  5 U.S.C.  $ 552(a)(2)  (1976). 

Native  Americans  for  Community  Actjcn  v.  Cenuty 
Assistant_Secretar.y — Indian  Affairs  JCperaticnsp, 

1 1”  I E I A 2 14  (July  1,~983)"  " 90“I.C.  283 


and  gas 
coordination 

43  CFR 
lands. 

GEOTHERMAL 

LEASES 

BLM  confer 

(See  also 

Hearings,  Mineral 

Wildlife 

in  this 

Index.) 

be  rejected. 

ACREAGE 

LIMITATIONS 

D._MJ._ Yates,  70  IELA  240  (Jan.  25,  1983) 


BLM  may  net  summarily  reject  a noncompetitive 
oil  and  gas  lease  offer  under  43  CFR  3101. 3-3  (a),  which 
prohibits  noncompetitive  leasing  within  wildlife 
refuge  lands,  where  the  evidence  on  appeal  establishes 
that  the  lands  are  coordination  lands,  which  may  be 
subject  to  leasing  under  43  CFR  3101.3-3(c). 

Di_Mi_ Yates,  73  IBLA  353  (June  14,  1983) 
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70  IELA  65  (Jan.  10,  1983) 


GEOTHERM AL_LE AS ES — Continued 
APPLICATIONS 
Generally 

A geothermal  lease  application  is  properly 
rejected  where  the  applicant  submits  a proposed  plan  of 
operations  which  includes  the  building  of  homes  and  the 
development  of  mining  claims  on  the  geothermal  lease 
site,  if  a lease  is  issued. 

George_Mi_Wi lkinson , 70  IELA  1 (Jan.  6,  1983) 


Where  lands  in  issue  formerly  were  included 
in  a now  terminated  geothermal  resources  lease,  and 
no  listing  of  units  for  re-leasing  had  been  made  as  cf 
the  time  appellant  filed  a noncompetitive  geothermal 
resources  lease  application,  BLM  properly  rejected  the 
application  in  accordance  with  43  CFB  3210.1. 

Donald  Adamsx  Dorothy  B.  Adams,  71  IBLA  371 
( Bar  .~2  8 ,~1 983  j" 


Amendments 

Normally,  a noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  43  CFR  3210. 2-1  (c),  is  properly  rejected 
as  to  such  sections.  However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  BIB 
leasing  plat,  but  immediately ' thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  emissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  cf  that 
particular  case. 

£aithness_Corpi,  72  IBLA  350  (Apr.  29,  1983) 


Description 

Normally,  a noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  43  CFR  3210. 2-1  (c),  is  properly  rejected 
as  to  such  sections.  However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  cn  the  BLM 
leasing  plat,  but  immediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  emissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  cf  that 
particular  case. 

i t h ness_Cor p. , 72  IBLA  350  (Apr.  29,  1983) 


COMPETITIVE  LEASES 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
geothermal  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  highest  bid 
was  inadequate.  Where  a competitive  lease  bid  is  not 
clearly  spurious  or  unreasonable  on  its  face  and  the 
record  tails  to  disclose  a rational  basis  for  the  con- 
clusion that  the  bid  is  inadequate,  the  decision  must 
be  set  aside  and  remanded  for  compilation  cf  a mere 
complete  record  and  readjudication  of  the  acceptability 
of  the  bid. 


GEOTHERMAL  IFASES — Co ntinued 
CONSENT  CF  AGENCY 

Where  pursuant  to  regulation  43  CFB  32C1.1-3  the 
D.S.  Forest  Service,  the  agency  managing  the  surface 
lands,  refuses  to  consent  to  leasing  for  gectbeimal 
exploration,  the  Department  may  net  issue  a lease. 

francana  Rescurces.  Inc.,  75  IBLA  125  (Aug.  15,  1S83) 


DESCRIPTION  CF  LAND 

Normally,  a ncnccmpetiti ve  geothermal  lease 
applicaticn  which  fails  to  include  all  available  lards 
within  surveyed  or  prctracted  secticns,  as  required  by 
regulaticn,  43  CFR  3210.2-l(c),  is  properly  rejected 
as  to  such  sections.  However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  ELB 
leasing  plat,  but  immediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  ether  lards  are 
available  ir  these  sections,  and  covers  the  omissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  cf  that 
particular  case. 

£aithness_Ccrp. , 72  IELA  350  (Apr.  29,  1983) 


DISCRETION  TC  LEASE 

Where  lands  in  issue  formerly  were  included 
in  a now  terminated  geothermal  resources  lease,  and 
no  listing  cf  units  for  re-leasing  had  teen  made  as  cf 
the  time  appellant  filed  a noncompetitive  geothermal 
rescurces  lease  applicaticn,  ELB  properly  rejected  the 
application  in  accordance  with  43  CEB  3210.1. 

C.  Donald  Adams,  Dcrcthy  B.  Adams.  71  I E I A 371 
(Bar.  287  19837 


LANDS  SOEJECT  TC 

Where  lands  in  issue  formerly  were  included 
in  a now  termi rated  geothermal  resources  lease,  and 
no  listing  cf  units  for  re-leasing  had  teen  made  as  cf 
the  time  appellant  filed  a noncompetitive  geothermal 
resources  lease  application,  ELB  properly  rejected  the 
application  in  accordance  with  43  CFR  3210.1. 

C.  Donald  Adams.  Dorothy  M.  Adams.  71  IELA  371 
"(Mar.  287*19837 


GECTHERBAL_BFSC0RCES 

A ccrpcrate  applicant  for  geothermal  leases  dees 
not  lose  its  priority  as  senior  offeror  because  it  has 
been  temporarily  suspended  by  its  state  of  incorpora- 
tion for  failure  to  pay  taxes,  where  the  state  has  a 
policy  that  a suspended  corporation  may  regain  full 
status,  without  penalty,  upon  payment  of  its  obliga- 
tions. 

Where  a corporation  is  organized  under  the  laws  cf 
a state,  geothermal  leases  may  be  issued  to  it. 

California  Energy  Cc..  Inc.,  70  IELA  221  (Jan.  24, 

198  37 
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70  IBLA  5 (Jan.  6,  1963) 


86 


22MING_M2_22MJNG_LANDS 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  shew 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Buskin  LinesA  Jr4  v.  Bureau  of  Land  Management, 

76  I EL  A 170  (SeptT~30  , 1983“' 


2222 I£G_£ERM ITS_ AN D_ LICENSES 
(See  also  Appeals,  Hearings,  Taylor  Grazing  Act — 
if  included  in  this  Index.) 

GENERALLY 

Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  cf  the 
Interior.  Under  43  CFR  4120.4(d),  BLM  has  discretion- 
ary authority  to  require  marking  and  counting  to  con- 
trol unauthorized  grazing  use  or  to  promote  the  orderly 
administration  of  public  lands.  A decision  requiring 
that  domestic  livestock  be  marked  and  counted  will  be 
sustained  where  the  record  establishes  a rational  basis 
therefor. 

222iS_22®®£_£2I£2Bi {Tr ust  1 , 70  IBLA  348  (Feb.  3,  1983) 


A decision  reached  in  the  exercise  cf  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  cn  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  shew 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management, 

76  IBLA  170  (Sept.  307~1983) 


ADJUDICATION 

A determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  for  a unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

Chris  Claridqe  v._Bureau  of  Land  Management,  71  IELA 
46  (Feb.  18,  1983) 


An  application  for  exclusive  grazing  privileges  in 
a long-established  community  grazing  allotment  is  prop- 
erly rejected  under  43  CFR  4130.6(b)  as  inconsistent 
with  the  cooperative  purposes  and  existing  operations 
of  a community  allotment  with  numerous  other  long-time 
permittees. 

Homer  Smelser  v.  Bureau  of  Land  Management.  75  IELA  44 
(Aug.  5,  1983) 


No  reduction  of  grazing  preference  will  be  set 
aside  on  appeal  if  it  appears  that  it  is  reasonable  and 
that  it  represents  substantial  compliance  with  the  pro- 
visions of  43  CFR  Part  4100.  A determination  of  carry- 
ing capacity  will  not  be  set  aside  in  the  absence  cf 


GRAZING  PERMITS  AND  IICENSES — Cc nticued 
At  JUDIC  ATIC  N — Continued 

substantial  evidence  establishing  error  in  the  deter- 
mination. 

James  E . Bricqs  v.  Bureau  of  land  Management,  75  IELA 
301  (Aug.  29,  1983) 


An  adjudication  cf  grazing  privileges  will  net  be 
set  aside  on  appeal  if  it  is  reasonable  and  substanti- 
ally complies  with  the  provisions  of  43  CFR  Eart  411C. 

Raymond  C.  Auqe  v.  Eureau  of  land  Management.  76  IELA 
£3  “(Sept!  Ill  1 S 83 ) 


AE  E E ALS 

Where  the  Bureau  cf  Land  Management  refers  a com- 
plaint about  the  issuance  of  a crossing  permit  under 
43  CEB  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  cf 
the  Administrative  law  Judge  must  be  vacated. 

Jcnes_6_£and_y_  Lives  tcck_£_Inc_.  , 75  I E I A 40  (Aug.  5,  1S83) 


No  reduction  of  grazing  preference  will  he  set 
aside  on  appeal  if  it  appears  that  it  is  reasonable  and 
that  it  represents  substantial  compliance  with  the  pre- 
visions cf  43  CFR  Eart  41C0.  A determination  cf  carry- 
ing capacity  will  net  be  set  aside  in  the  absence  cf 
substantial  evidence  establishing  error  in  the  deter- 
mination. 

James_E.  Er.jggs_v.  Eureau  of  Land  Management,  75  IELA 
301  (Aug  .~2 9 , 1983J' 


A decision  reached  in  the  exercise  of  adminis- 
trative  discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  cn  any 
rational  basis,  or  where  it  is  shewn  that  it  dees  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  tc  shew 
by  substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

Ruskin  Lines,  Jr.  v.  Eureau  of  Land  Management , 

76~IB  LA  170  (Sept.~30,  1983)“ 


AEECRTIONMENT  CF  FEDERAL  RANGE 

An  application  for  exclusive  grazing  privileges  in 
a long-established  community  grazing  allotment  is  prop- 
erly rejected  under  43  CER  4130.6(b)  as  inconsistent 
with  the  cccperative  purposes  and  existing  operations 
cf  a community  allotment  with  numerous  ether  long-time 
permittees. 

Homer  Smelser  v.  Eureau  cf  Land  Management,  75  IELA  44 
(Aug.  5,  1983) 


BASE  ERCEEETY  (LAND) 

Ownership  cr_Ccr trcl 

Even  if  an  open  range  law  provides  cattle  belong- 
ing to  a grazing  permittee  cr  licensee  with  access  tc 
forage  cn  unfenced  land  owned  by  others  within  an 
allotment,  the  permittee  or  licensee  does  net  have 
ownership  or  control  ever  that  land.  Such  land  carnet 


GRAZING_PERHITS_AND_LICEN SES — Continued 

BASE  PROPERTY  (LAND) — Continued 

Ownership  or_Control--Continued 

be  considered  base  property  for  the  award  cf  grazing 
preference  under  43  CFR  4110.2. 

James_Ei_Eriggs_yi  Bureau  of  Land_Ra nage Bent,  75  IBLA 
30l~  ( Aug . 29,  1983) 


CANCELLATION  OR  REDUCTION 

In  order  to  impose  the  provisions  of  43  CFR 
4170.1-3  the  permittee  or  lessee  must  have  been  con- 
victed or  otherwise  be  found  to  have  been  in  violation 
of  State  or  Federal  laws  or  regulations  concerning 
conservation  or  protection  of  natural  or  cultural 
resources  or  the  environment.  Finding  the  officer, 
agent,  or  employee  in  violation  of  said  laws  or  regu- 
lations will  not  support  an  action  under  this  section 
against  the  principal. 

Houghland  Farms,  Inc,  v.  Bureau  of  Land  Management , 

77  I EL  A 245  "(Nov.  307  19837 


EXCHANGE  OF  USE 

The  District  Manager  has  discretion  to  grant  or 
reject  an  exchange-of-use  application.  Where  the 
District  Manager  considers  the  equities  on  both  sides 
of  a dispute  involving  an  exchange-of-use  application 
and  partially  grants  the  application,  his  decision  will 
not  be  disturbed  on  appeal  if  it  is  reasonable,  within 
the  scope  cf  his  authority,  and  comports  with  sound 
management  practices. 

Harold  J Heath Lawrence  Walker,  73  IELA  147  (May  23, 
1983) 


HEARINGS 

Where  the  Bureau  of  Land  Management  refers  a com- 
plaint about  the  issuance  of  a crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  cf 
the  Administrative  Law  Judge  must  be  vacated. 

do nes_&_Sa ndy_Livestgcki_I nc. , 75  IBLA  4 C (Aug.  5,  1983) 


RANGE  SURVEYS 

A determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  for  a unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

£k£is_Cl a r i dge„v . _B ur e a u of  Land  Management,  71  IELA 
46  (Feb.  18,  1983) 


Although  annual  forage  must  be  given  some  consid- 
eration in  determining  range  capacity,  such  forage 
varies  widely  from  year  to  year  so  only  the  minimum 
amount  that  may  be  expected  in  any  given  year  can 
serve  as  a basis  in  calculating  grazing  preference. 

James  E.,  Eriggs_v.  Bureau  of  Land  Management,  75  IELA 
3 01  "(Aug.  29,  1983) 


GM1I1S_1ERKITS_AND_IICENSES — Continued 
RANGE  SERVE YS— Continued 

Absent  proof  cf  error,  a Bureau  of  Land  Management 
decision  establishing  range  capacity  will  not  te  dis- 
turbed. 

Raymond  C.  Auge  v.  Bureau  of  land  Management,  76  IELA 
63  1 Septl  2l“  19837  ” “ 


HEARINGS 

(See_alsc  Administrative  Procedure,  Federal  Lard  Policy  & 
Management  Act  cf  1976,  Geothermal  Leases,  Grazing  Per- 
mits 6 Licenses,  Indian  Probate,  Pining  Claims,  Multiple 
Mineral  Development  Act,  Rules  cf  Practice,  Surface 
Resources  Act,  Water  Pollution  Ccntrcl--if  included  in 
this  Index.) 

The  obligation  to  establish  a valid  cclcr-cf-title 
claim  is  upon  claimant.  Where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a request  for  a fact-finding  hearing 
pursuant  to  43  CFR  4.415  will  be  denied. 

Eernard  R.  Snyder,  M.  Marie  Snyder.  70  IELA  2C7 
13a n.  24,  19837 


Where  there  are  disputed  facts  determinative  cf 
the  legal  issues  posed  therefrom,  this  Board  has  the 
discretionary  authority  to  order  a bearing  cn  the 
matter  before  an  Administrative  Law  Judge  pursuant  tc 
43  CFR  4.415. 

Patr  i ci a_C._ A 1 ker , 70  IELA  211  (Jan.  24,  1983) 


Where  an  Administrative  law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  cf  assay 
certificates  tc  justify  the  chief  expert  witness*  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  nc  error  was  committed  in  overruling 
objections  tc  admission  in  evidence  cf  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United_States_y._tichard_Si_.Ar  be  , 70  IELA  244 

( Jan7~257~7 S 6 17~" 


No  lease  for  lands  cn  which  there  is  a well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  tc  produce , 
unless  the  lessee  fails  tc  place  the  well  in  a pro- 
ducing status  within  60  days  cf  receipt  of  notice  tc 
do  sc.  Upon  a BLM  determination  that  a lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  cn  the  leasehold  is  not  capable  of  pro  duct icn  in 
paying  quantities,  the  lessees  cf  record  are  entitled 
to  notice  and  an  opportunity  to  request  a hearing  cn 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  cf  fact 
regarding  the  status  cf  the  well. 

C S K Petrcleum.  Inc.,  Twin  irrowi  Inc.,  70  IE1A  354 
(Fetl  3,  19837 


A hearing  before  an  Administrative  Law  Judge  is 
necessary  cnly  where  there  is  a material  issue  cf  fact 
requiring  resolution  through  the  introduction  cf  testi- 
mony and  other  evidence.  In  the  absence  cf  such  an 
issue,  no  hearing  is  required. 

KernCp, Drilling  .Co.  ,et_al. . 71  IELA  53  (Feb.  22,  1S83) 
Alumina  Development  Ccrp.  cf  Utah,  77  IELA  366  (Lee.  7, 

198  37 
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HEARINGS — Continued 

Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  te  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  procedure 
A BLM  decision  informing  appellant  of  its  right  tc  file 
a request  for  a hearing  with  the  Board  of  Land  Appeals 
after  BLM  has  determined  the  rental  does  not  meet  the 
requirements  of  43  CFR  2802.1-7  (e)  (1979). 

While  the  requirement  of  43  CFR  2802.1-7(e)  (1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  te  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L,  Inc_. , 36  IELA  260 
(1978)  . 

. _S teel_ccrpi , 71  IBLA  88  (Feb.  24,  1963) 


A request  for  postponement  made  at  a hearing  is 
properly  denied  where  there  has  been  no  showing  of  an 
extreme  emergency  which  could  not  have  been  antici- 
pated and  which  justifies  beyond  question  the  granting 
of  a postponement.  This  standard  is  net  met  by  a 
request  to  postpone  a hearing  to  obtain  the  testimony 
of  additional  witnesses  when  the  need  for  the  testimony 
was  anticipated  more  than  1 month  prior  tc  the  hearing 
and  the  party  seeking  postponement  failed  to  file  a 
proper  motion  at  that  time. 

Geosearch,  Inc.,  Lloyd  Chemical  Sales.  Inc,  v. 

Resource  Service  Co..  Inc. , Bureau  of  Land  Manage- 
ment, 71  IELA  138  (Mar.~9,  1983) 


Upon  a determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  eppor- 
tunity  to  request  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

I ®£sl_Energy_Cor£i , 71  IBLA  237  (Mar.  18,  1983) 


Pursuant  tc  43  CFR  2650. 4- 7 (b) , a transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a reasonable  alterna- 
tive route  of  transportation  across  publicly  owned 
lands.  Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a BLM  decision  not  tc  reserve  an 
easement  based  on  that  route  is  supported  by  a rational 
basis,  this  Board  has  the  discretionary  authority  to 
order  a hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  to  43  CFR  4.415. 

S tat e_of_ Alaska , 71  IBLA  256  (Mar.  21,  1983) 

DoyonJL_Ltdi (On  Reconsideration)  . 77  IBLA  219  (Nov.  28, 

1983) 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  proce- 
dure . 

The  requirement  of  43  CFR  2802. 1-7  (e)  (1979),  for 

notice  and  opportunity  for  a hearing  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 


BEARINGS — Continued 

with  the  basic  procedural  par amenters  set  forth  in 
Cir cle_l_1_I  no  . , 36  I E I A 260  (1978). 

Denver  S F^c  Grande  Western  jjailrcad  Co.,  71  IE1A  352 
"(Marl  2 87  19637 


Where  the  Bureau  of  Land  Management  has  assessed 
treble  damages  for  a trespass  occurring  in  connection 
with  a contract  for  sale  of  sand  and  gravel  and  the 
purchaser  offers  tc  produce  evidence  to  shew  that 
severance  of  material  net  included  in  the  contract  of 
sale  was  net  grossly  negligent,  contrary  tc  the  finding 
hy  BLM,  a hearing  is  ordered  to  afford  the  purchaser  an 
opportunity  tc  prove  facts  as  claimed. 

Sunrise  Construction  Co..  73  IBLA  185  (May  26,  1983) 


Where  the  lessee  under  a noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  te  within  a known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion hy  the  Geological  Survey,  a hearing  will  te 
ordered  so  that  a complete  record  may  te  developed. 
Only  evidence  pertaining  to  the  period  prior  tc  lease 
issuance  will  be  admissible. 

Celeste  C.  Grynberq,  74  IELA  180  (July  18,  1963) 


No  hearing  is  required  tc  declare  a mining  claim 
invalid  when  it  is  shewn  that  at  the  time  cf  lccaticn 
of  the  claims  the  land  was  not  epen  to  location. 

bjr  ry_Kc Mas t € r_e t_a , 76  IELA  370  (Oct.  25,  1963) 


Where  there  exist  factual  questions  atcut  the 
location  of  a subdi visional  corner  in  a dependent 
resurvey,  the  Ecard  cf  land  Appeals  may  order  a hearing 
pursuant  tc  43  OFF  4.415  tc  rescl ve  these  questions. 

Elmer  A.  Swan  et  ux..  77  IELA  99  (Ncv.  14,  1963) 


In  order  tc  be  entitled  to  an  adjudicative  bear- 
ing, as  an  adjunct  cf  due  process,  a party  must  have  a 
sufficient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Village  C Cjty  Councj.1  of  Aleknaqjk.  May  M.  Clscn, 
wr ence_ Murphya_ Sr . , 77  IEIA  130  (Ncv.  15,  19 6 


Where  a Native  allotment  applicant  alleges  use  and 
occupancy  pricr  tc  the  filing  of  a State  selection 
application,  it  is  improper  tc  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
bearing.  The  Eureau  cf  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  tc  participate  as 
a party  tc  such  contest. 

Walter  T^tus  JCn  Reconsideration ) , 77  IELA  321  (tec.  1, 
19837 


An  application  for  an  exchange  of  land  pursuant  tc 
sec.  206  cf  F IPM A requires  first  a determination  that 
the  public  interest  will  te  well  served  hy  the  exchange 
and,  second,  that  the  tctal  value  cf  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  hy  mere 
than  25  percent.  Where,  during  the  pendency  cf  an 
appeal  frem  the  rejection  cf  a proposal  tc  exchange  cil 
shale  lands,  certain  economic  events  occur  which  teth 
diminish  the  advantage  cf  the  exchange  to  the  public 
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interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  cn  the 
previous  evaluations  of  the  two  properties. 

Superior  Oil  Co. I Appellant]_i_Cleyeland-Cl if f s_Ir cn 

Co.i_6_Sohio_Shale_0j.I_Cg. (Intervenors).,  78  IBLA  68 

"(Dec.~16  ,~1983) 


HOHESTEADS__(gRDINARYi 

Additional  Homesteads,  Enlarged  Homesteads, 
Reclamation  Homesteads,  Soldiers'  Additional  Homesteads, 
Stock-Raising  Homesteads — if  included  in  this  Index.) 

CONTESTS 

BLM  may  net  summarily  dismiss  a private  contest 
complaint  against  a homestead  entry  for  failure  tc 
file  with  BLM  proof  of  service  on  the  ccntestee  within 
30  days  of  service,  as  required  by  43  CFR  4.450-3, 
where  the  evidence  indicates  that  the  contestant 
actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

BLM  may  not  dismiss  a private  contest  complaint 
against  a homestead  entry  for  failure  to  effer  reasons, 
not  a matter  of  public  record,  in  accordance  with 
43  CFR  4.450-1,  where  the  complaint  alleges  failure  tc 
establish  a residence  within  6 months  after  the  date  of 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  BLM 
land  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  examination  of  the  land  prior 
to  the  last  day  on  which  a residence  could  be 
established. 

BLM  must  dismiss  a private  contest  complaint 
against  a homestead  entry  where  it  is  not  supported  by 
the  affidavit  of  a corroborating  witness  which  alleges 
facts  which,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  by  43  CFR  4.45C-4(c). 

Jessie  L._Winegeart_v._Glenn  W.  Price,  74  IBLA  373 
(July  2 97  1983)'  ~ “ 9C  I.B.  338 


INDIAN_ALLQTMENTS_ON_PUBLIC_ECBAIN 

GENERALLY 

An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
amended . 25  U.S.C.  $ 334  (1976) , is  properly  rejected 
where  the  applicant  has  refused  to  provide  a certifi- 
cate of  eligibility  required  by  43  CFR  2531.1(b). 

Howar d_M -_Smi. thson , 70  IBLA  126  (Jan.  13,  1983) 


Where  applications  for  Indian  allotments  are  not 
accompanied  by  a certificate  of  eligibility  of  the 
applicant,  the  applications  are  properly  rejected. 

Suellen  Gay_Stewart_Wilson,  70  IBLA  165  (Jan.  19, 
19837 


Applications  for  Indian  allotment  cn  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  § 334  (1976),  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1,  are  properly  rejected. 

George  L..  Clay  Lee_et_al.,  70  IBLA  196  (Jan.  21, 
1983) 


GENERALLY — Continued 

An  application  for  an  Indian  allotment  filed 
pursuant  tc  sec.  4 cf  the  General  Allotment  Act,  as 
amended , 25  U.S.C.  §§  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  net  accompanied  by  either  the  certificate  cf  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  fer 
classif icatic n required  by  43  CFR  2531.2  is  properly 
rejected . 

Ehyl lis_ I nez . Eastcn  Eartlett.  Daniel  Walker  Taylcr, 

71  IBLA~1  (FebT  9,  19837" 


An  application  fer  Indian  allotment  cn  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  that 
is  unaccompanied  by  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  is  properly  rejected. 

Ellis  Eugene  Hardcastle.  74  IE  LA  20  (June  24,  1S83) 

El la_ Eae_ Jc r es , 76  IELA  205  (Oct.  11,  1983) 


An  application  for  an  Indian  allotment  filed 
pursuant  tc  sec.  4 cf  the  General  Allotment  Act,  as 

25  U.S.C.  $§  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  cf  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  for 
classif icatic n required  by  43  CFR  2531.2(a)  is  properly 
rejected . 

Games_ C^_ Jon es , 75  IELA  192  (Aug.  22,  1983) 


CLASSIFICATICN 

Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  tc  reject  the  applications  cn  the  greurd  that 
the  land  is  not  classified  as  suitable  for  such  dis- 
position without  first  ruling  on  the  petitions. 

Suellen  Gay  Stewart  Wilson . 70  IELA  165  (Jan.  19, 

19637 


When  an  application  is  for  an  allotment  under  the 
provisions  cf  25  U.S.C.  § 337  (1976),  the  applicaticn 
is  referred  tc  the  Secretary  cf  Agriculture  fer  a 
deter ninaticn  as  to  whether  the  lands  are  mere  valuable 
for  agricultural  or  grazing  purposes  than  for  the  timber 
found  tberecn,  the  Department  of  the  Interior  is  bound 
by  the  determination  cf  the  Secretary  of  Agriculture 
and  is  constrained  tc  follow  that  decision. 

Sbir ley_Ai_C lar k,  77  IBLA  51  (Ncv.  7,  1983) 


LANDS  SUEJEC1  TC 


Where  land  has  been 
disposal  under  the  public 
Executive  order,  the  lands 
within  the  meaning  cf  sec. 
Act,  and  are  net  available 


withdrawn  from  lease  cr 
land  laws  pursuant  tc  an 
are  "otherwise  appropriated" 
4 cf  t he  General  Allotment 
for  Indian  allotment. 


George  L -_Clay_Lee_et  a 1 . , 70  IEIA  196  (Jan.  21, 
1983) 
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INDIM_ALLQTMM2S_ON_pyBLlC_DOBflIN — Continued 
LANDS  SUBJECT  TO — Continued 

The  effect  of  the  issuance  of  a legal  patent  is  to 
transfer  legal  title  from  the  United  States  and  tc 
remove  the  land  from  the  jurisdiction  cf  the  Department 
of  the  Interior.  Where  BLM  records  show  lands  have 
been  legally  patented,  an  Indian  allotment  application 
for  such  lands  is  properly  rejected. 

on , 71  IBLA  109  (Feb.  28,  1963) 


Where  land  has  been  designated  for  specific 
disposal  pursuant  to  statutory  authority,  the  land  is 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act,  and  not  available  for 
Indian  allotment. 

El lis_Eugene_Har dcastle,  74  IBLA  20  (June  24,  1983) 
Ella_Mae_ Jones , 76  IBLA  205  (Cct.  11,  1983) 


BLM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4 of  the  General  Allotment  Act, 
as  £™eilded,  25  U.S.C.  §§  334,  336  (1976)  , where  the 

land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3 cf  the  Act  of 
Mar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colorado  Biver  Commis- 
sion of  the  State  of  Nevada.  The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  cf  BLM. 

Regina  Anne  Jones.  Claudie  Lee  Jones.  76  I EL  A 17 
(Sept.  6,  1983) 


When  an  application  is  for  an  allotment  under  the 
provisions  of  25  U.S.C.  § 337  (1976),  the  application 
is  referred  to  the  Secretary  of  Agriculture  for  a 
determination  as  to  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the  timber 
found  thereon,  the  Department  of  the  Interior  is  bound 
by  the  determination  of  the  Secretary  cf  Agriculture 
and  is  constrained  to  follow  that  decision. 

Land  included  in  an  application  for  powersite 
development  under  the  Federal  Power  Act  cf  June  10, 

1920,  16  U.S.C.  $ 818  (1976),  shall  from  the  date  of 
filing  of  the  application  be  reserved  from  entry, 
location,  or  other  disposal  under  the  laws  of  the 
United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.  No  rights  may  be 
acquired  by  a settler  on  the  public  land  who  initiates 
settlement  at  a time  when  the  land  is  net  open  tc  entry. 

Si)i£ I§y_ A . _ Cl aik , 77  IBLA  51  (Nov.  7,  1983) 


INDI AN_CBILD_WELFARE_ACT_CF_J978 
FINANCIAL  GRANT  APPLICATIONS 
Generally 

Although  the  ultimate  decision  on  whether  tc 
select  a particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirements  that  must  be 
followed  in  reaching  that  decision.  An  alleged  viola- 
tion of  these  guidelines  and  requirements  could  serve 


INDIAN_CHILE_WJLFARE_ACT_CF_J978 — Continued 
FINANCIAL  GEANT  APPLICATIONS — Continued 
Generally — Continued 

as  the  basis  for  Eoard  jurisdiction  limited  tc  the 
alleged  violations  cf  law. 

Billings. American  Indian  Council  vT  Eeputy  Assistant 
Secretary — Indian_Af fairs  JCper a tiensj , 11  li I A 142 
~(Apr7  I,  19837"' 


25  CFB  23.25  (c)  (3)  does  not  require  that  an 
organization  providing  Indian  child  welfare  or  family 
assistance  programs  have  previously  received  grant 
funds  under  the  Indian  Child  Welfare  Act  in  order  tc 
qualify  for  its  exemption. 

Bead  in  context,  25  CFB  23.29  (b)  (4)  is  an  integral 
part  of  sec.  23.29,  which  is  intended  to  help  ensure 
that  each  application  for  grant  funds  under  the  Indian 
Child  Welfare  Act  will  ultimately  be  evaluated  cn  its 
merits,  rather  than  disapproved  because  cf  technical 
shortcomings. 

The  remedy  fer  failure  to  meet  the  deadlines 
established  in  25  CFB  23.30,  23.32,  and  23.34  fer  con- 
sideration cf  an  application  for  grant  funds  under 
the  Indian  Child  Welfare  Act  is  provided  in  25  CFF 
23.65  and  is  the  right  to  request  a decision  from  the 
next  higher  official  having  approval  authority. 

Urban  Indian  Council.  Inc,  v.  Acting  Deputy  Assistant 

S ecre tar j;- India n_ Affairs (Opera  tic n§l , 11  I El  A 146 

(Apr!  1983)"' 


Begulaticns  requiring  the  use  cf  "near  reset vaticn" 
designations  for  funding  under  the  Indian  Child  Welfare 
Act  establish  reasonable  procedures  through  which  the 
limited  funds  under  the  Act  can  be  allocated  tc  organi- 
zations operating  cn  or  near  reservations  and  those 
operating  off  the  reservations  tc  ensure  ncnduplicaticn 
of  coverage. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretary — Indian  Affairs (Cper a- 

IIsillT  77  7 E I A~226  ~(Ju7y  5~~798 1J 


If  there  is  no  duplication  of  service  population 
between  a tribe  providing  services  under  the  Indian 
Child  Welfare  Act  and  an  independent  organization  pro- 
viding the  same  types  cf  services,  the  mere  fact  that 
the  organization  is  located  in  an  area  designated  "rear 
reservation"  by  the  tribe  dees  net  render  it  ineligible 
to  seek  grant  funds. 

When  more  than  one  otherwise  eligible  grant  appli- 
cant applies  for  funds  under  the  Indian  Child  Welfare 
Act  tc  provide  services  tc  the  same  Indian  population, 
funding  should  be  given  only  to  the  organization  whese 
proposal  best  promotes  the  purposes  cf  the  Act. 

Seattle  Indian  Center  v.  Acting  Deputy  Assistant 

Secretary — Irdian_Af  fairs [Operations}.,  12  IE  I A 67 

"(DecT  57  798  3)  90  I.C.  515 


Disapproval 

A violation  cf  the  responsibilities  undertaker  by 
the  Bureau  cf  Indian  Affairs  in  25  CFB  23.29  (b)  (4)  is 
not  proven  merely  by  a showing  that  an  application  fer 
grant  funds  under  the  Indian  Child  Welfare  Act  was 
disapproved  without  pricr  notification  cf  pcssitle 
disapproval  and  an  opportunity  to  ccrrect  errors. 
Bather,  the  reasons  fer  disapproval  must  be  examined  tc 
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determine  whether  they  are  the  kinds  of  problems 
addressed  by  the  regulation. 

fi£ban_Indian_Council^_Inc._vi_Act  in^_Dep;uty_  Assist  ant 

Secretary — Indian  Affairs (Operations) . 11  I E I A 146 

(Apr.  4,  19837 


The  failure  of  an  Indian  organization  providing 
Indian  Child  Welfare  Act  services  in  an  area  designated 
"near  reservation"  to  seek  funding  through  the  govern- 
ing body  of  the  tribe  making  the  designation  consti- 
tutes a "special  problem  or  impediment"  to  approval  of 
the  application  within  the  meaning  of  25  CFR 
23.29  (b)  (4)  . 

Uiiited_Indians_of  _ All  _Tr  it  es_  Found  at  ion_v._  Acting 

Deputy_Assis  tan  t_Secre  tar  _y--Indian_  Affair  s (Opera; 

t ion  si,  11  iilA  226  "(July  5,  1983) 


Funding 

An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  no 
right  to  continued  funding  during  a subsequent  fiscal 
year.  There  is  no  analogy  between  the  termination  of 
welfare  benefits  without  a hearing  and  the  expiration 
of  a grant  under  its  own  terms. 

The  Bureau  of  Indian  Affairs  has  promulgated  regu- 
lations in  25  CFR  Part  23  setting  forth  criteria  for 
the  allocation  of  limited  grant  funds  under  the  Indian 
Child  Welfare  Act.  These  regulations,  including  the 
requirement  that  tribes  be  responsible  for  seeking 
funding  for  those  tribal  members  living  off  the  reser- 
vation but  within  areas  designated  "near  reservation" 
by  publication  in  the  Federal  Register , are  reasonable 
attempts  to  conserve  limited  funds  and  ensure  that  dup- 
lication of  benefits  does  not  occur. 

Amer  icans_f  or_Com  m un  i ty_  A c t ion_  v_j_  Dep  u ty 

Assistan t_Secre tary;- Indian  Affairs (Opera ticnsp , 

ll  I E I A 214  (July  1 , ~198  3j~  90  I. I.  283 


So  long  as  a departure  from  prior  practice  is 
clearly  explained  and  shown  to  be  neither  arbitrary  nor 
capricious,  the  Department  has  full  authority  to  cor- 
rect prior  erroneous  interpretations  of  law. 

The  Board  of  Indian  Appeals  will  not  permit  a col- 
lateral attack  on  the  designation  of  an  area  as  "near 
reservation"  in  the  context  of  an  appeal  frcm  the 
denial  of  a grant  application. 

U n i ted_I nd ians_of _All_Tr  i t es_Fou nda tpo n_v Ac t i ng 

2eputy_Assis tan t_Secretary;-Indian_Af fairs (Opera; 

iionsl,-Il  IBIA  226  (July  5,  19837 


Geographic  location  alone  does  not  determine 
whether  a program  seeking  funding  under  the  Indian 
Child  Welfare  Act  is  to  be  characterized  as  "off"  or 
"near"  reservation;  rather  the  client  population  served 
by  the  program  is  the  determinative  factcr. 

The  definition  of  "Indian"  in  25  CFR  23.2(d)  (2) 
specifies  the  type  of  proof  of  Indian  ancestry  neces- 
sary to  qualify  for  receipt  of  services  funded  under 
the  Indian  Child  welfare  Act.  It  does  not  purport  to 
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define  the  client  population  of  "near  reservation" 
programs. 

United  Indians  cf  All  Tribes  Foundation  v . Acting  Deputy 

Assistant  Secretar y--Indian  Affairs (Cperat icn§l )Cn 

Reconsideration) . 11  I E I A 276  (Aug.  15,  19837 

9C  I.D.  376 


3 NDJ  AN_J.ANDS 

(Se e_a lsp  Exchanges  cf  Land,  Indian  Probate, 
Rights-cf-Way--if  included  in  this  Index.) 

ACCOIFED  LANDS 

The  discretion  given  to  the  Secretary  cf  the 
Interior  under  25  U.S.C.  § 409a  (1976)  tc  approve  tbe 
acquisition  cf  certain  lands  in  Indian  trust  or 
restricted  status  encompasses  the  power  tc  reconsider 
the  approval  cf  such  an  acquisition  when  it  appears 
that  approval  may  have  been  granted  through  fraud  cr 
misrepresentation. 

Cnee  reconsideration  of  approval  of  an  acquis  it icn 
of  land  in  Indian  trust  or  restricted  status  in  accord- 
ance with  25  U.S.C.  § 409a  (1976)  is  properly  under- 
taken and  the  requirements  cf  due  process  are  met, 
conclusive  evidence  that  the  transaction  did  net  meet 
the  statutory  cr  regulatory  requirements  provides 
grounds  for  termination  of  the  trust  or  restricted 
status. 

Under  25  U.S.C.  § 409a  (1976),  the  funds  used  tc 
purchase  land  to  be  held  in  trust  in  order  to  replace 
Indian  trust  or  restricted  lands  taken  for  a public 
purpose  cr  voluntarily  sold  by  the  Indian  owner  must 
be  shewn  to  have  teen  derived  frcm  the  prior  takieg  cr 
sale  cf  suck  trust  cr  restricted  lands. 

Dora  Joyce- Irjeto  v.  Acting  Area  Director,  Sacramento 
Ar  ea_  Cf  f ice^  Eureau_gf_Ind_jan_  Affair  s , 11  IEIA  124 
liar  ~ 2 2~,  1963) 


CC  NTR ACTS 
Generally 

Contracts  entered  into  by  an  Indian  trike  and 
approved  by  tbe  Bureau  cf  Indian  Affairs  are  cererally 
subject  tc  the  same  rules  of  construction  as  ccntracts 
between  private  parties.  In  construing  an  Indian 
timker  sale  contract,  the  Board  of  Indian  Appeals  will 
presume  that  the  parties  intended  fer  all  of  its  previ- 
sions tc  have  meaning,  and  will,  therefore,  attempt  tc 
give  effect  to  all  cf  these  provisions. 

Fr  cd  uc  t sx_J  n c A c t i rg_Dep  u t ^ 

Ass_jstant_Secr  etary;;Ind  j.  a n_  Affairs (Cper  a t jensj  , 

1 1~ I E I A 2 9 9 (Sept . 12,  19837”  ~ ~ __90_i.D.  396 


FCBESTRY 

Tim ter_S a les_ Contract 
Generally 

Contracts  entered  into  by  an  Indian  trite  and 
approved  by  the  Bureau  cf  Indian  Affairs  are  generally 
subject  to  the  same  rules  of  construction  as  contracts 
between  private  parties.  In  construing  an  Indian 
timber  sale  contract,  the  Ecard  cf  Indian  Appeals  will 
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presume  that  the  parties  intended  for  all  of  its  provi- 
sions to  have  meaning,  and  will,  therefore,  attempt  to 
give  effect  to  all  of  those  provisions. 

The  Board  of  Indian  Appeals  finds  that  the  par- 
ticular Indian  timber  sale  contract  before  it  imposes 
separate  obligations  upon  the  purchaser  to  meet  a mini- 
mum annual  cutting  requirement  and  to  make  a minimum 
annual  payment. 

whj.te  Sands  Forest  Products,  Inc,  v.  Acting  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) . 

Tl  I E I A 299  (Sept.  127*19837  ” “~90  1. 1.  396 


preach  and  Damages 

The  mitigation  of  damages  resulting  from  the 
breach  of  an  Indian  timber  sale  contract  is  ordinarily 
best  accomplished  through  a resale  of  the  remaining 
timber  on  terms  approximating  these  of  the  original 
contract . 

Decisions  made  by  officials  of  the  Bureau  of 
Indian  Affairs  as  supervisors  of  Indian  leases  will 
be  upheld  when  they  are  reasonable  and  based  upon 
substantial  evidence  in  the  record.  Where  the  Board 
finds  that  BIA  has  calculated  damages  improperly  or  in 
violation  of  contractual  or  regulatory  requirements, 
the  agency's  action  will  be  set  aside. 

Standard  Provision  B6. 12  of  the  standard  Bureau  of 
Indian  Affairs  Indian  timber  sale  contract  applies  when 
a cutting  deficiency  incurred  in  one  contract  term  is 
cured  by  cutting  during  a subsequent  term  or  terms. 

In  calculating  damages  for  breach  of  an  Indian 
timber  sale  contract,  it  is  reasonable  to  apportion  the 
amount  of  timber  required  to  be  cut  evenly  ever  the 
term  or  terms  during  which  logging  was  to  have  occurred. 

In  calculating  damages  for  anticipatory  breach  of 
an  Indian  timber  sale  contract,  it  is  proper  to  deter- 
mine market  value  at  the  time  or  times  set  for  per- 
formance through  the  date  of  trial. 

Expenses  incurred  in  the  expectation  that  an 
Indian  timber  sale  contract  might  be  breached  are  not 
recoverable. 

Expenses  incurred  in  order  to  resell  timber 
remaining  after  the  breach  of  an  Indian  timber  sale 
contract  are  recoverable. 

Recovery  of  reasonable  administrative  costs 
incurred  by  the  Bureau  of  Indian  Affairs  as  a direct 
result  of  the  breach  of  an  Indian  timber  sale  contract 
will  be  allowed. 

The  language  of  Standard  Provision  E2.7  of  the 
standard  Bureau  of  Indian  Affairs  Indian  timber  sale 
contract,  to  the  effect  that  "any  costs  or  expenses" 
incurred  because  of  a breach  of  contract  are  recov- 
erable, will  be  interpreted  in  accordance  with  the 
general  rules  governing  the  determination  of  damages 
unless  it  is  shown  that  all  parties  accepted  a broader 
interpretation  of  the  language. 

Halch  Logging  Co. t Inc.,  Cant  6 Russell.  Inc,  v. 

Assis tan t_Area_ Director (Economic  Development) t 

Portland  Area  Off£Cex  Bureau  of  Indj^n  Affairs. 

II  lilA  85  (Mar.  18,  19837  90  I. I.  88 
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The  Ecard  of  Indian  Appeals  finds  that  the  par- 
ticular Indian  timber  sale  contract  before  it  imposes 
separate  obligations  upon  the  purchaser  to  meet  a mini- 
mum annual  cutting  requirement  and  to  make  a minimum 
annual  payment . 

Under  the  circumstances  of  this  case,  provision 
B6.12  of  the  standard  Bureau  of  Indian  Affairs  timber 
contract  does  net  apply  to  the  calculation  cf  liqui- 
dated damages  resulting  from  failure  to  make  the  mini- 
mum annual  payment  required  by  the  negotiated  sections 
cf  the  contract  and  dees  not  provide  a right  tc  "cure" 
the  failure  tc  make  the  full  payment. 

"kite.  Sands  forest  Products, n )nc.  vT  Actjpg  Deputy 
Assistant  Secretary — Indian  Affairs  jCper at jersj , 
II'lEIA  299~7sept7  1 2, "1 9 8 37  90~1.D.  396 


LEASES  ANE  PERMITS 
Gener  al  ly 

It  is  error  for  the  Eureau  cf  Indian  Affairs  tc 
lease  land  in  the  estate  of  a deceased  Indian  under 
25  CFR  162.2(a)  (3)  on  the  grounds  that  the  heirs  cf 
the  estate  are  "undetermined"  when  an  Administrative 
Law  Judge  has  accepted  a compromise  settlement  cf  the 
estate  entered  into  by  all  possible  heirs  and  meeting 
the  requirements  cf  43  CFR  4.207(a). 

Estate  cf  Eugene  R ». Trust . v, . Acting  Aberdeen  Area 
Director . Eureau  of  Indian  Affairs,  ll  IE IA  2C3 
1 Pay- 277  1963) 


Arbitration 

In  the  absence  of  extenuating  circumstances,  the 
Board  of  Indian  Appeals  will  upheld  an  arbitration 
clause  in  a lease  involving  Indian  trust  land. 

Cancellation  cf  a lease  of  Indian  trust  land  is 
improper  if  arbitration  procedures  required  by  the 
lease  have  net  been  followed. 

Racquet  Erive  Estates.  Inc,  v.  Deputy  Assistant  Secre- 
tary— Indian  Affairs (Operations^ , ll  IE  I A 18  4 (May  24, 

19837  * 90  I.E.  243 


Finer als 

Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
aaticn,  which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  ether  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
the  Surface  Mining  Ccntrol  and  Reclamation  Act,  the  tax 
imposed  by  the  Elack  Lung  Benefits  Revenue  Act  cf  1977, 
and  the  Arizona  State  mining  tax,  since  the  sellitg 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  for  that  amount  by  the  buyer. 

It  is  proper  tc  deduct  the  amount  cf  fixed  minimum 
royalty  from  the  gross  sales  price  cf  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a coal  purchase  agreement  provides  that  the 
purchase  price  cf  ccal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  cf  variation  from  an  agreed  minimum  heat 
value  of  ccal,  and  where  the  adjustment  alsc  reduces 
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the  purchase  price  by  an  amount  reflecting  the  costs  of 
transporting  noncalorific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a result,  the  royalty  due  to  Indian  tribes  which  own 
the  coal,  because  the  low  heat  value  of  the  coal  is 
intrinsic  to  the  material  being  "sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  of  the 
coal  to  transport  low  heat  value  coal. 

Owing  to  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  to  impose 
late  payment  charges  where  equity  requires  them.  Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  but 
not  paid.  Accordingly,  they  may  be  imposed  even  where 
the  lessee  tiles  a bona  fide  appeal  of  the  underlying 
royalty  determination.  The  lessee  is  protected  from 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Peabody_Coal  Coijl_Ho£j;_Jngian_Tr j b e,  72  IELA  3 37 
7 Apr.  29,  1983) 


Although  an  application  for  a mining  lease  may 
result  from  exploration  under  a mineral  prospecting 
permit,  the  application  does  not  seek  a continuation  of 
existing  rights  within  the  meaning  of  5 U.S.C.  $ 558(c) 
(1976)  . 

The  expiration  of  a mineral  prospecting  permit 
does  not  affect  the  right  of  the  permittee  to  receive  a 
mining  lease  for  which  timely  application  was  made. 

The  term  of  the  prospecting  permit  is  not  extended  by 
the  filing  of  an  application  for  a mining  lease. 

I da  ho_11i  n ing_Cor  £2__vi_Dep  u ty_  Ass  is  t an  t_Sec  re  tary^I 

Indian_Af f airs_7o£erationsX,  11  IEIA  249  (July  29, 

1983)  “ 90  I.E.  329 


Revocat ion_or  Cancellation 

The  Secretary  of  the  Interior  has  authority  to 
cancel  a lease  of  Indian  trust  land  and  tc  review 
administratively  a decision  of  a subordinate  official 
that  such  a lease  should  be  canceled. 

Departmental  regulations  in  25  CFR  Part  2 and 
43  CFR  Part  4,  Subpart  D,  ensure  that  due  process  is 
accorded  to  all  parties  to  a lease  of  Indian  trust  land 
before  such  a lease  is  canceled. 

Cancellaticn  of  a lease  of  Indian  trust  land  is 
improper  if  arbitration  procedures  required  by  the 
lease  have  not  been  followed. 

Racjuet_Dr  iye_EstatesJL_Inci_vi_Deputy_Assistant_Secre; 
tary— India n Affairs  JOper ationsp,  11  IBIA  184  (May  24, 
1983)  ” 9 C I.E.  243 


Cancellaticn  procedures  established  in  a prospec- 
ting permit  of  Indian  trust  land  are  not  applicable 
when  the  permit  expires  by  its  own  terms. 

I da ho_Mi ning_Cor£i_vi_De£uty_ Assist an t_ Secret ary 2Z 

Indian_Af fairs [Operations^,  11  IBIA  249  (July  29, 

19837  “ - - - gc  j.  ^ 329 
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It  is  improper  for  the  Eureau  cf  Indian  Affairs  tc 
reinstate  a canceled  lease  of  Indian  trust  lands  when 
the  lessee  fails  to  show,  after  an  opportunity  for 
curing  defaults,  that  the  defaults  have  teen  cured  or 
that  they  will  be  cured  in  the  immediate  future. 

Sam  Day  IV  v.  Area  Director,  Navajo  Area  Office , 

Bureau,  of  Indian  Affairs  S Hj.ndgw.gock  Mall,  Ltd,  v. 
Acting  Area  Director,  Navajo  Area  Cff iceA_Eur eau_cf 
liillin.Af  fIIri7~12~IEIA~9  (Oc  t7”67_198  3) 


Secretarial  Approval 

Regardless  cf  expectations  existing  at  the  time  a 
prospecting  permit  covering  trust  lands  is  approved,  by 
approving  the  permit  the  Secretary  does  not  relinquish 
his  responsibility  tc  review  any  subsequent  mining 
lease  application  in  order  to  determine  whether  the 
proposed  lease  is  in  the  best  interest  of  the  Indians 
involved . 

The  Eureau  of  Indian  Affairs  properly  disapproved 
a mining  lease  application  when  the  applicant  had 
failed,  without  explanation,  to  comply  with  a signifi- 
cant provision  cf  its  prospecting  permit. 

Idaho  Mining  Corp.  v.  Deputy  Assistant  Secretary-- 
Indian  Jf f aqr s_J Operatic nsj , II  IEIA  249  (July  29, 

19637  ~ 90  I.E.  329 


MIKING  LEASES 
Generally 

Where  ccal  leases  for  Indian  lands  state  that  the 
applicable  rcyalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  ether  business  expense , gross  realization 
incl udes  t he  amounts  cf  the  reclamation  fee  imposed  by 
the  Surface  Mining  Control  and  Reclamation  Act , the  tax 
imposed  by  the  Elack  Lung  Eenef its  Revenue  Act  cf  1977, 
and  the  Arizcna  State  mining  tax,  since  the  selling 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  fer  that  amount  by  the  buyer. 

It  is  proper  tc  ded uct  the  amount  of  fixed  minimum 
royalty  from  the  gross  sales  price  cf  ccal  before  ca 1- 
culr ting  rcyalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former . 

Where  a ccal  purchase  agreement  provides  that  the 
purchase  price  cf  ccal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  cf  variation  from  an  agreed  minimum  beat 
value  of  coal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  ccsts  cf 
transporting  noncalorific  material , this  adjustment  is 
properly  allowed  tc  reduce  the  gross  realization  and, 
as  a result,  the  royalty  due  to  Indian  tribes  which  cwn 
the  coal,  because  the  lew  heat  value  of  the  ccal  is 
intrinsic  tc  the  material  being  "sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  cf  the 
coal  to  transport  low  heat  value  coal. 

Cwing  tc  its  fiduciary  obligation  to  protect  the 
interests  cf  the  Indian  tribes , the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  tc  impose 
late  payment  charges  where  equity  requires  them.  Late 
payment  charges  are  net  penalties ; rather,  they  repre- 
sent the  time  value  cf  mcney  owed  to  the  tribes,  tut 
not  paid.  Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a bena  fide  appeal  of  the  underlying 
royalty  determination.  The  lessee  is  protected  from 
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overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Peabody  Coal  Co.x  Hopi  Indian_Trite,  72  IELA  337 
1 A prT  29,  1983" 


Royalties 

Adjustment  of  royalty  is  not  required  where  there 
is  no  lease  provision  or  applicable  regulation  either 
permitting  or  requiring  an  adjustment. 

M°bil_Oil_Cor£. , 78  IBLA  107  (Dec.  20,  1983) 


PATENT  IN  FEE 
Jurisdiction 

The  Department  of  the  Interior  has  no  authority  to 
hold  land  in  Indian  trust  status  for  non-Indians.  When 
non-Indians  acquire  Indian  trust  land  thrcugh  inheri- 
tance or  devise,  fee  patent  title  should  normally  be 
transferred  immediately  to  such  individuals  pursuant  to 
25  CFR  152.6. 

Estate_of_ Eugene_Ri_Trust_v ._Actjn£_Aberdeer_^rea 
Director,  Bureau  of  Indian  Affairs.  11  IBI A 203 
"(May  21~  1983) 


RESTRICTED  ALLOTMENT 

The  repeal  of  43  U.S.C.  § 733  (1970)  (formerly 
48  U.S.C.  § 355a  (1952))  by  sec.  703(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  was  intended  to 
have  future  effect  and  not  to  alter  rights  cr  restric- 
tions that  had  accrued  under  the  provisions  of  the 
Alaska  Native  Townsite  Act. 

There  is  no  indication  of  congressional  intention 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Townsite  Act  be  terminated  upon  a gift  of 
that  land  from  one  Alaska  Native  to  another. 

Juanita  Melsheimer  v.  Assistant  Secretary  for  Indian 
Affairs,  11  IBI  A 155  1 Apr7~147~I 96 77  9C_I7c."l65 


RIGHTS-OF-WAY 

In  plain  and  unambiguous  regulations  codified  at 
25  CFR  Part  169,  the  Secretary  of  the  Interior  has 
required  tribal  consent  for  any  right-of-way  across 
tribal  land,  not  just  those  sought  under  25  U.S.C. 

95  323-328  (1976). 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Navajo,  June  1,  1868  (15  Stat.  667),  in  which  the  tribe 
agreed  not  to  oppose  "the  construction  of  railroads, 
wagcnroads,  mail  stations,  or  other  works  of  utility 
or  necessity  which  may  be  ordered  cr  permitted  by  the 
laws  of  the  United  States,"  may  not  be  interpreted  as 
bestowing  tribal  consent  to  all  applications  for 
rights-of-way  across  the  Navajo  Indian  Reservation. 

Transwestern  Pipeline  Co.  v.  Acting  Deputy  Assistant 
Sec re ta ry-^I ndian_ Af f airs_ JOper at ionsp , 12  IBIA  49 
(Oct.  28,  1983)  ” ~ 9 C I.D.  474 


JNCJAN_PRCEATE 

(See  also  Appeals,  Eureau  of  Indian  Affairs,  Bearings, 
Indian  lands,  Indian  Trikes,  Rules  of  Eractice--if 
included  in  this  Index.) 

ADCETICN  (See  also  CBILIREN,  ACOPTED — if  included  in 
this  Index. 7 

Generally 

The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  most  significant  ccrtacts 
with  the  individual  cr  in  which  the  relationship  at 
issue  was  created.  Laws  governing  the  status  of  an 
individual  must  be  distinguished  from  laws  governing 
inheritance. 

Estate_cf  Ricbard_Dcyle  Two  Eulls,  11  IEIA  77  (Ear.  15, 
198  37 


An  adoption  is  net  normally  considered  a testamen- 
tary act  and  is  net  subject  to  the  rules  governing  the 
execution  cf  testamentary  instruments.  An  otherwise 
proper  adoption  decree  showing  that  the  requirements  cf 
the  jurisdiction  rendering  it  were  met  will  be  recog- 
nized. 

Estate_of_James_Wer my_Pekah,  11  IBIA  237  (July  6,  1963) 


APPEAL  (See  also  PLEADING,  RECONSIDERATION — if 
included  in  this  Index.) 

Batters  Consider ed_on  Appeal 

Ordinarily  the  Ecard  cf  Indian  Appeals  will  net 
consider  an  issue  raised  for  the  first  time  cn  appeal. 
Hcwever,  the  Ecard  has  held  that  jurisdiction  is  a 
fundamental  question  and  will  be  considered  cn  appeal 
whether  cr  net  it  was  previously  raised.  This  same 
reasoning  will  be  applied  whether  it  is  the  Depart- 
ment's jurisdiction  that  is  being  challenged  cr  the 
jurisdiction  cf  another  judicial  or  quasi- judicial  body 
upon  whose  decision  the  Department  has  relied. 

Estate  of  James  Hermy  Pekah.  11  IBIA  237  (July  6,  1983) 


Standing_tc  Appeal 

A party  to  an  Indian  probate  proceeding  may  file  a 
notice  cf  appeal  with  the  Ecard  cf  Indian  Appeals  under 
43  CFR  4.320  from  an  order  denying  rehearing  even 
though  the  petition  for  rehearing  before  the  Adminis- 
trative Law  Judge  was  filed  by  another  party. 

Estate  of  James  Hermy  Pekah.  11  IEIA  237  (July  €,  1983) 


CHILDREN,  ADOPTED  (See  also  ADCETICN,  INHERITING — if 
included  in  this  Index.) 

Ri^ht  tc_ Inherit 

Generally 

The  inheritance  rights  of  an  adopted  child  are 
determined  by  the  law  of  the  state  in  which  trust  real 
property  is  located. 

Estate_cf  Richard  Dcyle  Two  Eulls,  11  IEIA  77  (Bar.  15, 

198  37 
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INDIAN_PROBATE — Continued 

CHILDREN,  ILLEGITIMATE  (See  also  INHERITING — if 
included  in  this  Index.) 

Generally 

The  status  of  an  Indian  child  as  illegitimate 
and  the  required  proof  of  paternity  are  questions  of 
Federal  law. 

Larri_Ei_Ruf f_vi_Area_Dir ectorx_Pgr tland_ Area_Of f ice^ 
Bureau_of_Indian_Af fairs,  11  IBIA  267  (Aug.  8,  1983) 


Riqht  to_Inher it 
Child_f rom_Father 

Under  25  U.S.C.  § 371  (1976),  an  illegitimate 
Indian  child. is  entitled  to  inherit  from  the  person 
shown  to  be  his  father. 

Estate  of  Richard  Doyle  Two  Bulls,  11  IBIA  77  (Mar.  15, 
1983) 


CLAIM  AGAINST  ESTATE  (See  also  DIVORCE,  LIEN,  LIMITATION 
Index .) 

Sour ce_of  Funds  for  Payment 

Under  43  CFR  4.252,  land  remaining  in  Indian  trust 
status  after  inheritance  is  liable  for  the  payment  of 
claims  against  the  estate  of  the  decedent  only  tc  the 
extent  of  income  from  its  use.  Trust  funds  held  ty  the 
decedent  or  accrued  to  the  estate  at  the  time  cf  death 
can  be  applied  against  claims  regardless  of  whether 
that  money  will  remain  in  trust  after  inheritance. 

Estate_of_Eugene_Ri_Tr  us  t_v_._  Act  injg_  Aberdeen.  Area 
Directorx  Bureau  of  Indian  Affairs,  11  IEIA  203 
(May  277  19837 


COMPROMISE  SETTLEMENTS 

The  Board  of  Indian  Appeals  will  accept  a preposed 
settlement  agreement  when  it  appears  that  the  require- 
ments of  43  CFR  4.207  have  been  met. 

Estate  of  Dennis  Gail_Beaver,  11  IBIA  135  (Mar.  28, 
1983) 


The  acceptance  ty  an  Administrative  Law  Judge 
of  a compromise  settlement  meeting  the  requirements  cf 
43  CFR  4.207(a)  constitutes  a final  determination  of 
the  heirs  of  a deceased  Indian. 

Estate  of  Eugene  R.  Trust  v.  , Act jng  Aberdeen  Area 
Director^  B urea u_of_ India n_Affairs,  11  IBIA  203 
"(May”  27 , 19837" 


DETERMIN ATION  OF  HEIRS  BY  WAIVER  OR  AGREEMENT 

The  acceptance  by  an  Administrative  Law  Judge 
of  a compromise  settlement  meeting  the  requirements  cf 
43  CFR  4.207  (a)  constitutes  a final  determination  of 
the  heirs  of  a deceased  Indian. 

It  is  error  for  the  Bureau  of  Indian  Affairs  to 
lease  land  in  the  estate  of  a deceased  Indian  under 
25  CFR  162.2(a)  (3)  on  the  grounds  that  the  heirs  cf 
the  estate  are  "undetermined"  when  an  Administrative 
Law  Judge  has  accepted  a compromise  settlement  of  the 


INEIA N_P RCEAT E — Continued 

DETERMINATION  CF  HEIRS  ES  WAIVER  CR  AG  HE E M E N T - -C C n t i n ue d 

estate  entered  intc  by  all  possitle  heirs  and  meeting 
the  requirements  cf  43  CFR  4.207(a). 

Estate  of  Eugene  R.  Trust  v.  Acting  Aberdeen  Area 
Director^  Eureau  of  Indian  Affairs,  11  IeIa  2C3 
(Kay  277  1 9£ 17 


DIVORCE  (£ee  also  CLAIM  AGAINST  ESTATE — if  included  in 
this  Index.) 

Generally 

The  Beard  has  ccnsistently  followed  the  rule  that 
the  status  cf  an  individual  is  determined  ty  the  law  cf 
the  jurisdiction  having  the  most  significant  contacts 
with  the  individual  cr  in  which  the  relaticnship  at 
issue  was  created.  Laws  governing  the  status  cf  an 
individual  must  be  distinguished  frem  laws  governing 
inheritance. 

Esta te_o f Richard_Dcyle_Two  Eulls,  11  IEIA  77  (Mar.  15, 
1983) 


EVIDENCE 

Insufficiency  of 

The  burden  cf  proving  that  the  initial  decision  in 
the  probate  cf  a deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

£ § t a t e_c  f _ Jcs  e_p  h_  Wy  a 1 1 , 11  IEIA  244  (July  15,  1983) 


Proof  cf_Barriage 

Under  Ecntana  law,  the  burden  cf  proving  that  a 
relationship  illicit  in  its  inception  changed  intc  a 
lawful  common  law  marriage  is  on  the  person  asserting 
the  validity  cf  the  marriage.  Where  there  is  preef 
showing  a couple  entered  into  a valid  common  law 
marriage  following  the  divorce  cf  one  of  the  parties, 
the  Board  will  find  a marriage. 

Estate  of_Rqchard  Doyle  Two  Bulls,  11  IEIA  77  (Mar.  15, 
1983)  '" 


HEARING  (See  also  ADMINISTRATIVE  ERCCEEURE,  BEEEABING — 
if  included  in  this  Index.) 

Gener ally 

Notice  cf  a hearing  is  not  defective  when  notice 
was  sent  to  the  appellant  at  his  last  knewn  address 
more  than  a month  before  the  hearing,  the  letter  was 
not  returned,  testimony  of  other  individuals  attending 
the  bearing  shewed  that  appellant  knew  of  the  hearing, 
and  appellant's  notice  of  appeal  shews  on  its  face  that 
he  knew  of  the  hearing. 

Estate  cf  Andrew  Jackson,  12  IEIA  39  (Cct.  18,  1983) 


Notice 

The  failure  of  an  Administrative  law  Judge  tc  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

Estate  of_Bqchard_Eyans  Walker,  12  IEIA  44  (Cct.  28, 

1 98  37 
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INDIAN- PROBATE — Continued 

INHERITING  (See  also  CHILDREN,  ADOPTED;  CHILDREN, 
ILLEGITMATE;  WILLS — if  included  in  this  Index.) 

Generally 

The  Eoard  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  most  significant  contacts 
with  the  Individual  or  in  which  the  relationship  at 
issue  was  created.  Laws  governing  the  status  of  an 
individual  must  be  distinguished  from  laws  governing 
inheritance. 

Estate_of_Richard_Doyle  Two_Bu 11s , 11  IBIA  77  (Mar.  15, 
1983) 


Non-Indian 

The  Department  of  the  Interior  has  no  authority  to 
hold  land  in  Indian  trust  status  for  non-Indians.  When 
non-Indians  acquire  Indian  trust  land  through  inheri- 
tance or  devise,  fee  patent  title  should  normally  be 
transferred  immediately  to  such  individuals  pursuant  to 
25  CFR  152.6. 

Estate  of  Eugene  R . Trust  v.  Acting  Aberdeen  Area 
Director.  Bureau  of  Indian  Affairs,  11  IEIA  203 
lHay  27,  1983) 


MARRIAGE 

Generally 

The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  most  significant  contacts 
with  the  individual  or  in  which  the  relationship  at 
issue  was  created.  Laws  governing  the  status  of  an 
individual  must  be  distinguished  from  laws  governing 
inheritance. 

Estate  of  Richard  Doyle  Two  Bulls,  11  IBIA  77  (Mar.  15, 
1983) 


Com mon_Law 

Under  Montana  law,  the  burden  of  proving  that  a 
relationship  illicit  in  its  inception  changed  into  a 
lawful  common  law  marriage  is  on  t he  person  asserting 
the  validity  of  the  marriage.  Where  there  is  proof 
showing  a couple  entered  into  a valid  common  law 
marriage  following  the  divorce  of  one  of  the  parties , 
the  Board  will  find  a marriage. 

Estate  of_Richard  Doyle  Two_Bulls,  11  IBIA  77  (Mar.  15, 
1 9 83)”  “ 


NON-RESTRICTED-  PROPERTY 

The  Department  of  the  Interior  has  no  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  time 
of  death.  A finding,  made  in  the  context  of  a De  par t- 
mental  probate  proceeding , that  the  will  of  an  Indian 
holding  non-trust  assets  is  a valid  testamentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.  Such  property  must  be  probated  through  the 
appropriate  state  or  tribal  court . 

Esta tes_of _Ed win (Edward)  J.  Scarborough  S 

Nora  Scarborough  Brignone.  11  IBIA  179  (May  10,  1983) 


iijblA  N_ERCEATE — Continued 

REHEARING  (See  also  ADMINISTRATIVE  PRCCEDURE,  HEARING 
if  included  in  this  Index.) 

Generally 

An  appellant  who  attended  the  original  Indian 
prolate  hearing  intc  a decedent's  estate,  raised  rc 
objection  tc  decedent's  will  at  that  bearing,  and  fails 
tc  present  tc  the  Administrative  Law  Judge  cr  tc  the 
Board  of  Indian  Appeals  any  substantiation  fcr  later 
objections  cr  explanation  for  the  lack  cf  such  sub- 
stantiation has  net  shown  adequate  grounds  fcr 
rehearing  under  43  CFR  4.241. 

Estate  cf  Andrew  Jackson.  12  IBIA  39  (Oct.  18,  1963) 


REOPENING 
General ly 

Under  the  previsions  of  43  CFR  4.242(h),  the 
burden  cf  proving  entitlement  tc  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner. 

Estates  of  Edwin (Edward)  J.  Scarborough  6 

Nora  Scarborough  Erignone , II  IEIA  179  (Kay  1C,  1983) 


Reopening  cf  closed  Indian  probate  proceedings  is 
granted  tc  allow  the  Department  to  investigate  whether 
allegations,  raised  by  a person  who  did  net  have  knowl- 
edge of  t he  original  hearing  and  has  diligently  pursued 
the  case  since  learning  of  potential  rights,  support 
the  conclusion  that  the  prior  determination  consti- 
tutes a manifest  injustice  that  can  be  administratively 
corrected . 

The  Eoard  cf  Indian  Appeals  has  consistently  held 
that  petitions  to  reopen  closed  Indian  trust  estates 
require  compelling  proof  that  delay  in  requesting 
relief  was  net  occasioned  by  lack  cf  diligence  cn  the 
part  cf  the  petitioning  party. 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  cf  a deceased  Indian's  trust  estate  was 
incorrect  is  cn  the  person  seeking  reopening. 

Estate  of  Joseph  Wyatt.  11  IEIA  244  (July  15,  1983) 


The  timely  filing  of  a notice  cf  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent's 
estate  is  a jurisdictional  prerequisite. 

Estate  cf  Ralph  James (Elmer)  Hail.  12  IEIA  62 

( No vT~ 1 o7~ 1 9 6 3j~" 


£tanding_to  Pet i t ion_f or_Recpen i n g 

The  Superintendent  is  a proper  party  tc  seek 
reopening  of  a closed  Indian  estate  under  43  CER  4.242. 

Estate, of  Helen  Ward  Willey,  11  IBIA  43  (Jan.  31,  1983) 


A persen  who  participated  in  the  original  prelate 
proceeding  lacks  standing  tc  petition  tc  reepen  the 
estate. 

Estates  of  Edwin (Edward)  J.  Scarborough  6 

Nora  Scarborough  Erignone,  11  IEIA  179  (May  1C,  1983) 
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INDI AN_PROE ATE — Continued 
REOPENING — Continued 

Standing_to  Petition_fqr_ Reopening — Continued 

An  adult  who  participated  in  the  original  prcfcate 
hearing  into  a deceased  Indian's  estate  lacks  standing 
to  petition  for  reopening. 

Istate_gf_Julj.a_Tie.Yah  , 11  IB  I A 211  (June  8,  1983) 


SECRETARY'S  AUTHORITY 
Generally 

The  Department  of  the  Interior  has  nc  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  time 
of  death.  A finding,  made  in  the  context  of  a Depart- 
mental probate  proceeding,  that  the  will  of  an  Indian 
holding  non-trust  assets  is  a valid  testamentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.  Such  property  must  be  probated  through  the 
appropriate  state  or  tribal  court. 

Estates  of  Edwin (Edward)  J.  Scarborough  S 

Nora  Scarborough  Briqnone.  11  IB  I A 179  (Kay  10,  1983) 


The  Secretary  of  the  -Interior,  pursuant  to  the 
statutory  duty  to  determine  the  heirs  of  deceased 
Indians  for  whom  the  United  States  holds  property  in 
trust,  has  the  power  to  determine  whether  a state  court 
had  jurisdiction  to  enter  a decree  apparently  affecting 
the  determination  of  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circumstances. 

Estate_gf_J ames_Wermy_Pekah,  11  IBIA  237  (July  6,  1983) 


STATE  LAW 
Genera  11 1 

The  Department  of  the  Interior  has  no  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  time 
of  death.  A finding,  made  in  the  context  of  a Depart- 
mental probate  proceeding,  that  the  will  of  an  Indian 
holding  non-trust  assets  is  a valid  testamentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.  Such  property  must  be  probated  through  the 
appropriate  state  or  tribal  court. 

Est  at  es_gf_  Edwin (Ed  war  d£_  J-._Scar  bgrgugh_S 

Nora  Scarborough  Briqnone.  ll  IBIA  179  (Hay  10,  1983) 


The  Secretary  of  the  Interior,  pursuant  to  the 
statutory  duty  to  determine  the  heirs  of  deceased 
Indians  for  whom  the  United  States  holds  property  in 
trust,  has  the  power  to  determine  whether  a state  court 
had  jurisdiction  to  enter  a decree  apparently  affecting 
the  determination  of  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circumstances. 

Estate_gf_James_Wermy_£ekah,  11  IBIA  237  (July  6,  1983) 


WILLS  (See  also  CONTRACT  TO  MAKE  WILL,  INHERITING — 
if  included  in  this  Index.) 

Disapproval  of _will 

without  some  physical  act  by  the  testator 
expressly  changing  or  revoking  an  Indian  will,  the 
Department  is  without  authority  to  disapprove  the  will 
on  the  grounds  that  the  testator  intended  to  or  did 
revoke  the  will. 


INDIAN  FRCBATE — Continued 

WILLS  (See  also  CONTRACT  TC  HAKE  WILL,  IN  DEBITING — 
if  included  in  this  Index.)  — Continued 

Disapproval  of_Wgl 1 — Continued 

The  Department  does  not  have  tbe  authority  tc 
disapprove  a technically  valid  Indian  will  that  evi- 
dences a rational  testamentary  scheme  even  though  that 
scheme  appears  inequitable  tc  an  outsider. 

Estate  of  Helen  Ward  Willey,  11  IBIA  93  (Jan.  31,  1983) 


Holographic  Will 

A holographic  will  that  is  not  attested  by  two 
disinterested  witnesses  is  not  valid. 

Estate  of  Julja  Tjeyah.  11  IBIA  211  (June  8,  1983) 


Revccat ic n 

Without  seme  physical  act  by  the  testator 
expressly  changing  cr  reveking  an  Indian  will,  the 
Department  is  without  authority  to  disapprove  the  will 
on  the  grounds  that  the  testator  intended  tc  cr  did 
revoke  the  will. 

Estate  of  Helen  Ward  Wjlley , 11  IBIA  43  (Jan.  31,  1983) 


Test a men tar y_Capacity 
Generally 

The  burden  of  proof  as  tc  testamentary  incapacity 
in  Indian  probate  proceedings  is  cn  those  contesting 
the  will. 

To  invalidate  an  Indian  will  for  lack  of  testa- 
mentary capacity,  the  evidence  must  show  that  the 
decedent  did  not  knew  the  natural  objects  cf  bis 
bounty,  the  extent  of  his  property,  or  the  desired 
distribution  cf  that  property.  furthermore,  the 
evidence  must  shew  that  this  condition  existed  at  the 
time  of  the  execution  of  the  will. 

Estate  of  Samuel  Tsccdle.  11  IBIA  163  (Apr.  14,  1983) 


Undue  influence 

When  the  evidence  does  not  show  that  influence  was 
exerted  on  the  testator  at  the  time  of  tbe  executicc 
cf  the  will  cr  that  the  will  was  contrary  tc  the  testa- 
tor's wishes,  undue  influence  in  the  executicn  cf  the 
will  cannot  be  found. 

Under  the  circumstances  of  this  case,  tbe  written 
statement  of  the  scrivener  of  an  Indian  will  ccrcerring 
whether  the  testatcr  was  acting  under  undue  influence, 
made  at  the  time  of  the  executicn  of  the  will,  shall  be 
given  great  weight  in  determining  the  testatcr's  state 
of  mind. 

Estate  of  Samuel  Tsccdle.  11  IBIA  163  (Apr.  14,  1983) 
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I NDI AN_TBIEES 

(Sce_also  Appeals,  Indian  Probate — if  included  in  this 
Index.) 

TREATIES 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Navajo,  June  1,  1868  (15  Stat.  667),  in  which  the  trite 
agreed  not  to  oppose  "the  construction  of  railroads, 
wagonroads,  mail  stations,  or  other  works  cf  utility 
or  necessity  which  may  be  ordered  or  permitted  by  the 
laws  of  the  United  States,"  may  not  be  interpreted  as 
bestowing  tribal  consent  to  all  applications  for 
rights-of-way  across  the  Navajo  Indian  Reservation. 

Ambiguities  in  Federal  treaties  or  statutes 
dealing  with  Indians  must  be  resolved  favorably  to  the 
Indians. 

Act  ing_Deputy_  Assist  ant 

Sec  re  tary2i:Indian_  Affair  s JOper  at  ions)_ , 12  I E I A 49 
(Oct . _28 , 1983)  ~ ” — — g()  474 


INDIANS 

GENERALLY 

The  fundamental  principle  of  statutory  con- 
struction that  words  are  to  be  taken  in  their  ordinary 
meaning  unless  they  are  technical  terms  or  words  cf  art 
is  particularly  applicable  in  the  construction  of 
statutes  concerning  Indians. 

Juanita  Melsheimer_v.  Assistant_Secretar,y  f or_Ind i an 
Affairs,  11  IEIA  l55~lApr  .“l4  ,_1983)  " 90  I.c”l65 


ADOPTION 

An  adoption  is  not  normally  considered  a testamen- 
tary act  and  is  not  subject  to  the  rules  governing  the 
execution  of  testamentary  instruments.  An  otherwise 
proper  adoption  decree  showing  that  the  requirements  of 
the  jurisdiction  rendering  it  were  met  will  be  recog- 
nized. 

Estate_gf_James_Werm^_Pekah,  11  IEIA  237  (July  6,  1983) 


EDUCATION 

Unless  or  until  the  Office  of  Indian  Education 
Programs  promulgates  regulations  providing  for 
administrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CFR  Part  2.  These 
regulations  include  an  appeal  to  the  Board  cf  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is  based  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Programs  within  30  days  from  the  expiration 
of  the  time  for  the  filing  of  all  pleadings,  the  Board 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Djane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
Education  Programs,  II  IBIA  174  (Apr.  21,  1983) 

9C  I.E.  172 


FISCAL  AND  FINANCIAL  AFFAIRS 

Under  25  U.S.C.  $ 409a  (1976),  the  funds  used  to 
purchase  land  to  be  held  in  trust  in  order  tc  replace 
Indian  trust  or  restricted  lands  taken  for  a public 
purpose  or  voluntarily  sold  by  the  Indian  owner  must 


INDIANS — Continued 

FISCAL  AND  FINANCIAL  AFFAIRS — Continued 

he  shewn  tc  have  been  derived  from  the  prior  taking  cr 
sale  of  such  trust  cr  restricted  lands. 

Dora  Joyce  Erjetc  v.  Acting  Area  Director,  Sacramento 
Area  Office*  Eureau  of  Indian  Affairs,  11  IEIA  124 
l«arT  22,  1913"’ 


The  Beard  cf  Indian  Appeals  is  without  juris- 
diction to  grant  a request  for  attorney's  fees  that  is 
not  supported  by  a properly  approved  contract  cr  statu- 
tory basis  therefor. 

Edmcnd_Hi_Bur ns_6_Nar k_Hammcns_ v ._ Anadar kc_ Ar e a 

Director.  Bureau  cf  Indian  Affairs JCn  Beccps jdera- 

tignl,  II  IEIA  133“Mar.  2 27~  1 9 8 


WELFARE 

An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  nc 
right  to  continued  funding  during  a subsequent  fiscal 
year.  There  is  nc  analogy  between  the  termination  cf 
welfare  benefits  without  a hearing  and  the  expiraticn 
cf  a grant  under  its  own  terms. 

Native  Americans  for. Community  Action  v.  [eputy 
Assistant  Secretary — Indian  Affairs  JCperaticnsi, 
ll~ I E I A~ 2 1 4 ( J u 1 y~ l7  19837  90“l.D.  283 


Because  the  list  of  specific  types  of  assistance 
provided  by  the  Eureau  of  Indian  Affairs  under  the 
general  assistance  program  is  not  a rule  within  the 
meaning  of  5 U.S.C.  § 551(4)  (1976),  the  general  assis- 

tance eligibility  criteria  published  in  25  CFE  Part  20 
may  be  used  in  determining  eligibility  for  custodial 
care  assistance,  even  though  Fart  20  does  net  specifi- 
cally indicate  custodial  care  as  a type  of  assistance 
available  through  the  general  assistance  pregram. 

Wilbur...  Barton  v.  Area  Director,  Nava-jc  Area  Office. 
Eureau  of  Indian  Affairs,  12  IEIA  IlO  (Dec.  9,  1963) 

90  I.I.  536 

Hatthew  Allen  v.  Area  Director.  Navajo  Area  Cffice. 
Bureau  of  Indian  Affairs.  12  IBIA  116  (Dec.  9,  1963) 


Speculation  cr  presumptions  concerning  an 
individual's  circumstances  are  insufficient  tc  suppert 
a finding  under  25  CFR  20.21(a)  that  the  individual  is 
not  eligible  for  receipt  of  general  assistance  from  the 
Bureau  cf  Indian  Affairs  cn  the  grounds  that  his  cr  her 
needs  are  met  by  ether  resources. 

The  requirement  in  25  CFR  20.11(h),  that  a recipi- 
ent cf  assistance  from  the  Eureau  of  Indian  Affairs 
report  any  change  in  circumstances,  is  an  administra- 
tive procedure,  not  an  eligibility  requirement. 

Individuals  may  not  be  deprived  cf  custodial  care 
benefits  provided  by  the  Eureau  of  Indian  Affairs 
solely  cn  the  basis  cf  eligibility  requirements  set 
forth  only  in  the  Bureau  of  Indian  Affairs  Fanual. 

The  Eoard  cf  Indian  Appeals  will  net  fcrce 
individuals  tc  accept  assistance  from  the  Eureau  cf 
Indian  Affairs  that  they  have  net  shown  they  desire. 

Henry  W.  Eegay  v.  Area  Director.  Nava  jo  . Area . Cffice* 
Eureau  of  Indian_ Affairs , 12  IEIA  119  (Dec.  9,  1963) 

90  I.I.  539 
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LACHES 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  cr 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law . 

James  11.  W.  Tseng.  69  IBLA  387  (Jan.  4,  1983) 
Howard_Ki_ JDavis,  70  IBLA  7 (Jan.  6,  1983) 

Ji_Pat_Kauf man , 71  IBLA  183  (Mar.  10,  1983) 


The  authority  of  the  Department  to  enforce  its  cil 
and  gas  leasing  regulations  is  net  vitiated  cr  lest 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

D._ni_Yates,  70  IBLA  134  (Jan.  14,  1983) 


The  authority  of  the  United  States  tc  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  cr  by 
their  laches,  neglect  of  duty,  failure  tc  act,  or 
delays  in  the  performance  of  their  duties. 

Gerard_Ci_Barrgws,  71  IBLA  262  (Bar.  22,  1983) 

Warren_Li_Jacobs,  71  IBLA  385  (Bar.  29,  1983) 

Alison  A._AllisonA_James_N.  Allison  III,  72  IBLA  333 
1 Apr . 29,  19837 


30  CFK  250.49  authorizes  Binerals  Management 
Service  to  impose  a late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.  The  authority  of  the  United 
States  to  enforce  a public  right  or  to  protect  a public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 
officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

Amgco_Prgductign_Cgi , 78  IBLA  93  (Dec.  19,  1983) 


LIEU_S ELECTION S 

An  application  for  a quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a conveyance  to 
the  United  States  of  land  as  a basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  frem  utilizing 
the  1930  Act  for  that  purpose. 

£asgnic_ Hgmes_g f _Cal i f gr nga , 70  IBLA  46  (Jan.  10,  1983) 
Bi_K_._Her  ndgn,  76  IBLA  353  (Oct.  24,  1983) 


An  application  for  a recordable  disclaimer  cr  a 
quitclaim  deed  of  the  Government's  interest  in  a parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6 cf  the 
Act  of  Apr.  28,  1930,  based  upon  a conveyance  in  1900 
to  the  United  States  of  the  parcel  in  anticipation  of 
making  a lieu  selection  under  the  Act  of  June  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 


L_I EU_  SE LEC1 1 C N S — Continued 

never  completed,  because  the  Act  of  July  6,  196C,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  tc  the  United  States  in  1961  as  part  cf  the 
national  forest  in  which  the  lands  are  lccated. 

The  Federal  Land  Policy  and  Management  Act  cf  1976 
did  not  repeal  the  Act  cf  July  6,  1960.  Therefore,  the 
provisions  cf  the  former  do  not  provide  authority  tc 
grant  a disclaimer  where  doing  so  is  contrary  tc  the 
provisions  cf  the  latter.  Further,  the  Federal  Land 
Policy  and  Management  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  tc  issuing  a disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  cf 
the  affected  lands  within  a national  forest,  expresses 
strong  opposition  tc  issuing  a disclaimer,  ELM's 
refusal  to  exercise  the  discretionary  authority  tc  dc 
so  is  proper. 

The  legislative  history  of  the  Act  of  July  6, 

1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality cf  the  compensation  provisions  contained 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

Soda_Flat_Cc.x_Inc. , 75  IELA  388  (Sept.  2,  1983) 


An  application  for  a recordable  disclaimer  cr 
quitclaim  deed  cf  the  Government's  interest  in  a parcel 
cf  land  in  the  Sierra  National  Forest  under  sec.  6 cf 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  tc 
the  Government  in  1899  in  contemplation  cf  selecting 
another  parcel  in  lieu  thereof  pursuant  tc  the  Act  cf 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  cf 
July  6,  1960,  repealed  the  Department's  authority  tc  dc 
sc  and  provided  that  title  to  the  lands  was  quieted  tc 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  lccated. 

The  legislative  history  cf  the  Act  cf  July  6, 

I960,  shews  the  Congress  fully  considered  the  consti- 
tutionality cf  the  compensation  provisions  contained 
therein.  The  Department  is  bound  tc  follow  these 
prov isiens . 

C._Jj._Shaw_et_al.,  75  IELA  396  (Sept.  2,  1983) 


BILISITES 

(See  also  Mining  Claims — if  included  in  this  Index.) 
GENERAI LY 

The  failure  of  a holder  of  a millsite  claim  which 
has  teen  properly  recorded  under  43  U.S.C.  § 1744  (t) 
(1976)  to  file  an  annual  notice  cf  intention  tc  held 
the  millsite  is  a curable  defect  and  the  millsite  may 
not  be  deemed  tc  have  been  abandoned  absent  a failure 
tc  comply  with  a notice  of  deficiency. 

lie bar d_Hgl land,  74  IELA  167  (July  12,  1983) 


Sec.  15  cf  the  Act  of  Bay  10,  1872,  30  U.S.C.  § 42 
(1976),  requires  that  a millsite  be  used  cr  occupied 
for  mining  cr  milling  purposes.  The  use  cf  improve- 
ments on  millsites  as  a base  for  occasional  sampling 
cr  testing  activities  on  associated  patented  lode 
claims  and  the  intent  to  use  the  millsites  in  the 
future,  when  and  if  market  conditions  are  favcratle, 
do  not  satisfy  the  statutory  requirements. 

United  States_v ._Louis  L.  Osmer^  J r e t al.,  76  IELA 
59  1 Sept . 21,  1983) 


100 


MILLSITES — Continued 
GENERALLY — Continued 

Where  it  is  confirmed  that  a locator  cf  a millsite 
claim  had  filed  a formal  abandonment  of  the  millsite 
claim  with  the  local  county  recorder's  office,  the 
original  millsite  location  no  longer  is  a valid  mill- 
site  requiring  annual  filings  of  a notice  of  intention 
to  hold  the  site  under  FLPMA , and  BLM  properly  declared 
the  claim  invalid. 

Matthews  Scientific  Corp.,  76  IBLA  280  (Oct.  18,  1983) 


DETERMINATION  OF  VALIDITY 

Sec.  15  of  the  Act  of  May  10,  1872,  30  U.S.C.  § 42 
(1976) , requires  that  a millsite  be  used  or  occupied 
for  mining  or  milling  purposes.  The  use  cf  improve- 
ments on  millsites  as  a base  for  occasional  sampling 
or  testing  activities  on  associated  patented  lode 
claims  and  the  intent  to  use  the  millsites  in  the 
future,  when  and  if  market  conditions  are  favorable, 
do  not  satisfy  the  statutory  requirements. 

United  States  v.  Louis  L*  Osmer*  Jr.*  et_ah,  76  IBLA 
59  (SeptT  2l7~i983“— 
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DEIERBINA1ICN  CF  CHARACTER  CF— Continued 

A previous  determination  by  the  repartment  cf  the 
Interior  in  a proceeding  different  from  a mining  claim 
contest  that  land  was  mineral  in  character  is  net  evi- 
dence of  a discovery  of  a valuable  mineral  depcsit  in  a 
mining  contest. 

United  States  v.  Lee  H.  Rice*  Goldie  E*  Rjce,  73  1ELA 
128  (Bay  23,  19837 


The  filing  of  a phosphate  prospecting  permit 
application  creates  nc  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  provisions  cf  the  Eineral  Leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  pricr  tc  the  ascertainment  cf  the  extent  cr 
workability  cf  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  cf  the  land. 

Christian_F._ Purer , 75  IELA  232  (Aug.  23,  1983) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 

an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  cf  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  tc  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  cf  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina  Development  Corp>.  of  Utah,  77  IBLA  366  (Dec.  7, 
1983)“ 


kineral_lands 

GENERALLY 

An  application  for  an  exchange  of  land  pursuant  to 
sec.  206  of  FLPMA  requires  first  a determination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  second,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  more 
than  25  percent.  Where,  during  the  pendency  of  an 
appeal  from  the  rejection  of  a proposal  tc  exchange  oil 
shale  lands,  certain  economic  events  occur  which  both 
diminish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

Superior  Oil  Co. (((ppell^nt)  , Cleveland-Cljf f s Iron 

Co..  S Sohio  Shale  Oil  (jo. (Intervenorsf.  78  IBLA  68 

(Dec?  lb,  1983) 


DETERMINATION  OF  CHARACTER  OF 

Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  cf  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 


A conveyance  fer  public  lands  carries  with  it  an 
implied  affirmation  cf  every  necessary  prerequisite. 
After  the  Secretary  of  the  Interior  has  decided  that 
any  particular  land  is  not  mineral  in  character  ard  has 
approved  conveyance  thereof  on  that  basis,  the  transfer 
of  title  is  not  vitiated  by  the  subsequent  disccvery  cf 
minerals. 

George  Antuncvich*  John  E.  Curran,  76  IELA  3C1 

lect.  1S7~1 9£ 3)  “ 9C  I.C.  464 


LEASES 

Eureau  cf  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  fchiskeytewn  Unit  cf  the 
Whiskey tcwn-Shasta-Tr inity  National  Recreation  Area 
that  are  net  epen  to  mineral  leasing  under  43  CEF 
3566.2-2. 

Dayjd_Brittgn.  74  IELA  271  (July  25,  1983) 


The  filing  cf  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  tc  be  within 
a known  phosphate  leasing  area  and  to  be  subject  tc  the 
competitive  leasing  previsions  cf  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  pricr  tc  the  ascertainment  of  the  extent  cr 
workability  cf  the  underlying  phosphate  ted,  which  find- 
ing requires  competitive  leasing  of  the  land. 

John_D._ Arc her_et_al . , 75  IELA  128  (Aug.  15,  1963) 


MINERAL  RESERVATION 

The  removal  cf  sand  and  gravel  for  ccmirercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended,  43  U.S.C.  § 291  (197C)  , 
constitutes  a trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

Browne-Tankersley (Trust) . 76  IELA  48  (Sept.  19,  1983) 


Billy  Morry.  72  IBLA  13  (Apr.  4,  1983) 


1C1 


MINERAL  LANDS — Con t inued 
NONMINERAL  ENTRIES 

Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  of  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

B il ly_M.gr ry,  72  IBLA  13  {Apr.  4,  1983) 


Bureau  of  Land  Management  properly  rejects  a 
desert  land  entry  as  to  land  within  a material  site 
because  such  land  is  known  to  contain  minerals  and 
mineral  lands  are  excluded  from  desert  land  entry. 

Nor ma_L_._Mc Bride , 73  IBLA  165  {May  24,  1983) 


PROSPECTING  PERMITS 

"Extension."  An  extension  of  a prospecting  permit 
is  a prolongation  of  the  term  of  the  previous  interest. 
Accordingly,  it  commences  as  of  the  expiration  date  of 
the  primary  term  of  the  permit. 

AsarcoA_InCi,  70  IBLA  91  (Jan.  11,  1983) 


Where,  pursuant  to  43  CFR  Part  3510,  BLM  grants 
2-year  extensions  to  hardrock  mineral  prospecting 
permits  on  certain  acquired  lands  within  a national 
forest,  but  delays  approval  of  the  extensions  until 
from  9 to  19  months  have  elapsed  after  the  expiration 
of  the  original  permits,  and  then  dates  the  extensions 
from  the  terminal  date  of  the  original  permits,  the 
permits  will  be  deemed  to  have  been  suspended  during 
the  period  between  the  expiration  date  of  the  original 
permits  and  the  granting  of  the  extensions,  so  that  the 
permittee  may  have  a full  2-year  term  for  prospecting. 

ASARCOA_Inc. , 72  IBLA  110  (Apr.  14,  1983) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Manage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

l£vin_p._Birdx_Jrir  73  IBLA  210  (Bay  27,  1983) 


Where,  pursuant  to  43  CFR  3510,  BLM  grants  a 
2-year  extension  to  a hardrock  mineral  prospecting 
permit,  but  delays  approval  of  the  extension  for 
15  months  after  the  expiration  of  the  original  permit 
and  then  dates  the  extension  from  the  terminal  date  of 
the  original  permit,  the  permit  will  be  deemed  to  have 
been  suspended  during  the  period  between  the  expiration 
date  of  the  original  permit  and  the  granting  of  the 
extension,  so  that  the  permittee  may  have  a full  2-year 
term  for  prospecting. 


MINERAL  LANCS — Continued 

PROSPECTING  PERMITS — Continued 

Where  a regulation  authorizes  Elf’s  request  f cr 
certain  information  regarding  a competitive  phosphate 
lease  application  and  a notice  to  the  applicant  states 
that  failure  to  file  such  information  within  6C  days 
will  sub  ject  the  application  to  rejection,  EL  f may 
reject  the  application  at  the  conclusion  of  the  6C-day 
term  in  the  absence  of  a filing  extension. 

GeoBesources,  Inc.,  74  I EL A 236  (July  19,  1983) 


Bureau  cf  land  Management  properly  rejects 
combination  {respecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytcwn  Unit  cf  the 
Whiskey  tow n-Shasta-Trinity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CIF 
3566.2-2. 

£iviJ_Brittcn,  74  IELA  271  (July  25,  1963) 


where,  pursuant  to  43  CFR  Part  351C,  ELM  giants  a 
2-year  extension  to  a hardrock  mineral  prospecting 
permit  on  certain  acquired  lands  within  a national 
forest,  tut  delays  approval  of  the  extension  until 
17  months  have  elapsed  after  the  expiration  cf  the 
original  permit,  and  then  dates  the  extension  from  the 
terminal  date  of  the  original  permit,  the  permit  will 
be  deemed  tc  have  been  suspended  during  the  period 
between  the  expiration  date  of  the  original  permit  and 
the  granting  cf  the  extension,  so  that  the  permittee 
may  have  a full  2-year  term  for  prospecting. 

Czar k-Ma hen irg_Cc.  , 74  IELA  355  (July  28,  1983) 


The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  tc  the 
competitive  leasing  provisions  cf  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  tc  the  ascertainment  cf  the  extent  cr 
workability  cf  the  underlying  phosphate  ted,  which  find- 
ing requires  competitive  leasing  cf  the  land. 

Jqhn_Dx_ Archer_et_ali , 75  IBLA  128  (Aug.  15,  1983) 


The  Department  of  the  Interior  has  no  authority  tc 
issue  permits  cr  leases  for  the  exploration  cr  mining 
cf  hard  reck  minerals  in  land  acquired  by  and  held 
under  the  jurisdiction  of  the  Department  cf  the  Army. 

George  S.  Crawford,  75  IELA  290  (Aug.  26,  1983) 


BLM  may  properly  reject  a hardrock  prospecting 
permit  application  where  the  land  description  by  legal 
subdivision  is  inaccurate  (as  well  as  ambiguous)  in 
that  the  applicant  refers  to  the  NW  1/2  SE  1/ 4 S E 1/4 
and  the  SE  1/2  SE  1/4  and  the  land  has  teen  surveyed 
under  the  rectangular  system  of  public  land  surveys  and 
the  description  can  be  conformed  thereto , as  provided 
by  43  CF  E 35C1.2-4  (a) . 

Czar k;Ka hon j. ng_Cq_.  , 76  IB1A  294  (Cct.  18,  1 983) 


U0Px_Inc. , 74  IBLA  54  (June  29,  1983) 
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MINEMi_iEASING_ACT 

(§f!®_also  Bureau  of  land  Management,  Coal  Leases  & 

Permits,  Geothermal  Leases,  Cil  & Gas  Leases,  Phosphate 
Leases  6 Permits,  Potassium  Leases  6 Permits,  Sodium 
Leases  6 Per mits--if  included  in  this  Index.) 

GENERALLY 

Where  notice  of  intent  to  readjust  a coal  lease  is 
given  to  a lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  ELM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

Coal  leases  issued  prior  to  Aug.  4,  1976,  the  date 
of  enactment  of  the  Federal  Coal  Leasing  Amendments  Act 
of  1976,  are  at  the  time  of  readjustment  subject  to  the 
requirements  of  that  Act  and  regulations  promulgated 
pursuant  to  that  Act. 

Where  coal  leases  issued  under  the  previsions  of 
sec.  7 of  the  Mineral  Leasing  Act  of  192C,  as  amended, 

30  U.S.C.  § 207  (1976),  provide  that  the  Uni ted~States 

may  readjust  their  terms  and  conditions  at  the  end  of 
20  years,  a decision  by  BLM  to  include  additional 
requirements  will  be  affirmed  where  the  readjusted 
provisions  objected  to  by  the  lessee  are  mandated  by 
statute  and/or  regulation  or  where  such  provisions  are 
in  accordance  with  the  proper  administration  of  the 
lands. 

Coast a l_St a tes_£ nergi_Co. , 70  IBLA  386  (Feb.  9,  1983) 


Where  a potassium  lease  issued  under  the  provi- 
sions of  sec.  3 of  the  Act  of  Feb.  7,  1927,  as  amended, 
30  U.S.C.  § 283  (1976),  provides  that  the  Secretary  may 

readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terms  and  conditions,  at  the  end  of  20  years  from 
the  date  of  issuance  of  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 
continuance  of  the  lease,  notice  to  the  lessee  of  read- 
justment in  the  royalties  and  other  terms  and  condi- 
tions must  be  made  when  the  20-year  period  expires  and 
not  at  some  later  time. 

Noranda  Exploration,  Inc.  . 71  IBLA  9 (Feb.  10,  1983) 


Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
§ 207  (1976),  provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  frem  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

EEanJsiiD-Ee  al_Es  t at  e_Coi , 71  IBLA  13  (Feb.  10,  198  3) 

her n_M i nera ls_Coijt_Nor t her n_Coa l_Coi , 71  IBLA  129 
"(Mar 7 7,  19837 


Where  coal  leases  issued  under  the  provisions  of 
sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 

$ 207  (1976),  provide  that  the  United  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a decision  by  BLM  to  include  additional  requirements 
will  be  affirmed  where  each  of  the  readjusted  provi- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/or  regulation. 

Eone_Star_Steel_Co. , 71  I ELA  92  (Feb.  24,  1983) 


MINERAL  LEASING  ACT — Con t i n ue d 
GENERALLY — Continued 

The  Combined  Hydrocarbon  Leasing  Act  cf  1981, 

P.L.  97-7e,  S5  Stat.  1070,  amended  the  Mineral  leasing 
Act  cf  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lards 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  ncrccmpet- 
itive,  must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  fer  a Federal  cil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  tc  him.  BLM  must  reject  a simult anecus , non- 
competitive application  where,  before  issuance  cf  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  tc  the  Combined  Hydrocarbon 
Leasing  Act  cf  1981. 

F.  C.  Hinkler.  71  IELA  328  (Mar.  23,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1981, 

F.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  cf  1 92  C , sec.  17(b),  30  U.S.C.  § 226(h)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  laEds 
within  special  tar  sand  areas,  and  appellant's  neneem- 
petitive  over-the-ccunter  oil  and  gas  lease  offer  fer 
a parcel  within  a special  tar  sand  area  must  be 
rejected . 

An  offerer  for  a Federal  oil  and  gas  lease  has  nc 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  cf  the  Intericr  is  net 
required  tc,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  ELM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
cf  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  cf  1981.  The  fact  that  appellant  filed  its  offer 
before  the  enactment  cf  the  Combined  Hydrccaricr  leas- 
ing Act  and  ELM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  cf  the  Combined  Hydrocarbon 
Leasing  Act  dees  not  entitle  appellant  to  a lease. 

CAF_Cc. , 73  IELA  203  (May  27,  1983) 


A decision  by  the  Eureau  of  Land  Management  tc 
readjust  a ccal  lease  will  be  affirmed  where  the 
readjusted  previsions  appealed  by  the  lessee  are  man- 
dated by  statute  or  regulation,  cr  where  such  previ- 
sions are  in  accordance  with  proper  administration  cf 
the  lands. 

Where  notice  of  intent  tc  readjust  a ccal  lease  is 
given  tc  a lessee  prior  to  expiration  cf  the  peried 
allcwed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  ELM  nay 
subsequently  provide  the  specific  terms  cr  conditions 
for  readjustment. 

The  Federal  Coal  Leasing  Amendments  Act  cf  1S76, 

30  U.S.C.  §§  201-209  (1976),  governs  the  terms  and 
conditions  that  the  Eepartroent  may  impose  upen 
readjustment  cf  leases  issued  prior  to  the  amendments. 

It  is  proper  tc  include  in  a readjusted  ccal  lease 
a provision  requiring  the  lessee  tc  conduct  at  its  cwn 
expense  a survey  and  inventory  cf  archaeological  and 
paleontological  values  prior  to  approval  cf  a mining 
plan  or  any  activity  that  would  disturb  the  surface  cf 
the  land. 

It  is  proper  tc  include  a prevision  in  a read- 
justed ccal  lease  which  reserves  tc  the  United  States 
the  right  tc  authorize  other  uses  cf  the  leased  lands 
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niNERAL_LEASING_ACT — Con  t inued 
GENERALLY — Continued 

that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee. 

Under  43  CFR  3451.2,  readjustment  of  a coal  lease 
becomes  effective  60  days  after  the  lessee  is  notified 
of  the  readjusted  terms,  except  where  the  authorized 
officer  has  required  the  lessee  tc  furnish  information 
specified  in  43  CFR  3422.3-4  for  review  by  the  Attorney 
General.  While  compliance  may  be  postponed  pending 
review  of  a lessee's  objections,  liability  for 
increased  rental  or  royalty  accrues  from  60  days  after 
initial  notification  of  the  readjusted  terms. 

Gulf  Oil  Corp..  Pittsburg  S Midway  Coal  Mining  Co. , 

73  IBL A 328  (June  8,  19837“' 


Where,  on  appeal,  the  fair  market  valuation  of  an 
area  involved  in  a competitive  phosphate  lease  offer  is 
challenged  in  general  terms,  but  no  specific  evidence  of 
error  is  presented,  and  the  record  supports  the  evalua- 
tion, that  evaluation  will  not  be  disturbed. 

Archer,  74  IBL A 323  (July  28,  1963) 


Coal  lease  issued  prior  to  the  enactment  cf  the 
Federal  Coal  Leasing  Amendments  Act  is  at  the  time  of 
readjustment  subject  to  the  requirements  cf  that  Act 
and  regulations  promulgated  pursuant  to  that  Act.  A 
decision  by  BLM  to  readjust  coal  leases  to  include 
requirements  mandated  by  statute  and  regulation  will  be 
affirmed. 

Where  the  Bureau  of  land  Management  has  provided 
the  lessee  with  a notice  of  intent  tc  readgust  a ccal 
lease  and  specific  terms  and  conditions  cf  the  read- 
justed lease,  and  has  established  that  the  effective 
date  of  those  readjustments  shall  be  the  twentieth 
anniversary  date  of  the  lease,  postponing  administra- 
tion of  those  terms  and  conditions  pending  review  of 
the  lessee's  protest  is  net  inconsistent  with  require- 
ments for  readjustment  or  untimely  application  of  the 
terms  and  conditions  by  BLM. 

fHC.Corpi,  74  IELA  389  (July  29,  1983) 


The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  tc  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  cf  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

J°hn_pji_Archer_et_al . , 75  IBLA  128  (Aug.  15,  1983) 


A sodium  prospecting  permittee  who  applies  fer  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a valuable  deposit  of 
sodium  and  that  the  land  is  chiefly  valuable  for 
sodium,  as  required  by  sec.  24  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C.  § 262  (1976),  is 
entitled  to  a hearing  conducted  in  accordance  with 
sec.  5 of  the  Administrative  Procedure  Act,  5 U.S.C. 

§ 554  (1976),  before  his  lease  application  may  be 

finally  rejected  for  failure  to  prove  such  a discovery. 

M r i ne_K ine r a ls_ Corp ._ , 76  IBLA  68  (Sept.  21,  1983) 


£I1!I1AL_IE  ASING_ACT — Continued 
GENERALLY — Continued 

When  deciding  whether  issuance  cf  a sedium 
prospecting  permit  is  appropriate,  the  Eureau  cf  Lard 
Management,  as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  Minerals 
Management  Service  as  its  technical  expert.  A n i rera  1 
determination  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  absence  cf  a clear  and  definite 
showing  cf  error. 

Del ta_Che mica l_Cc. , 76  IELA  111  (Sept.  21,  1963) 


A decision  by  the  Eureau  of  Land  Management  tc 
readjust  a ccal  lease  will  be  affirmed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  cr  regulation,  or  where  such  previsions  are 
in  accordance  with  proper  administration  cf  the  lands. 

The  Beard  cf  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  ccal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  3C  U.S.C. 

§ 209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  cf  1976, 

30  U.S.C.  $$  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  tc  the  amendments. 

It  is  proper  to  include  a prevision  in  a read- 
justed ccal  lease  which  reserves  tc  the  United  States 
the  right  tc  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 

Mid-Continent  Coal  6_£cke  Co.,  76  IELA  312  (Cct.  19, 

lielj 


Where  a notice  cf  intent  tc  readjust  a ccal  lease 
is  given  tc  a lessee  prior  to  expiration  cf  the  period 
allowed  for  readjustment,  such  notice  satisfies  tie 
statutory  requirements,  and  ELM  may  subsequently  pro- 
vide the  specific  terms  cr  conditions  for  readjustment. 

Coal  leases  issued  pricr  tc  enactment  cf  the 
Federal  Ccal  leasing  Amendments  Act  of  1976  are,  at  the 
time  of  readjustment,  subject  to  the  requirements  cf 
that  Act  and  regulations  promulgated  pursuant  tc  that 
Act . 

When  notice  of  intent  to  readjust  a ccal  lease  is 
given  tc  a lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  and  such  notice  prescribes  a 
specific  date  when  readjusted  lease  terms  shall  be 
transmitted  tc  the  lessee,  BLM's  subsequent  failure  tc 
transmit  the  readjusted  lease  terms  within  the  time 
specified  in  the  notice  constitutes  a waiver  cf  the 
right  to  readjust  the  lease. 

Kaiser_Steel  Ccr^.,  76  IELA  387  (Oct.  27,  1963) 

SO  I.C.'  47C 


COMBINED  HYDRCCARECN  LEASES 

The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

E.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  192C,  sec.  17(b),  30  U.S.C.  § 226(h)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  a noncompetitive  cil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  cf  the  legislation. 


Dorcthy  Langley.  70  IELA  324  (Jan.  31,  1963) 
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MIN E B AL_L E AS IN G_ ACT — Con  t i n u e d 

COMBINED  HYDROCARBON  LEASES — Continued 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920 , sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  BLM  must  reject  a simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

F_5._C_._Mi nkler , 71  IBL A 328  (Mar.  23,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
re  jected . 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.  The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  BLM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a lease. 

CAF_Co.,  73  IBL A 203  (May  27,  1983) 


Although  oil  and  gas  leases  issued  prior  to  the 
enactment  of  the  Combined  Hydrocarbon  Leasing  Act  cf 
1981,  95  Stat.  1070  (1981),  and  located  completely 
within  special  tar  sand  areas  may  be  converted  to  com- 
bined hydrocarbon  leases,  that  Act  did  not  affect  oil 
and  gas  leases  issued  prior  to  the  Act  which  are 
located  outside  such  areas.  The  Department  has  no 
authority  to  convey  any  rights  to  tar  sand  on  oil  and 
gas  leases  issued  prior  to  Nov.  16,  1981.  A lessee 
seeking  to  develop  the  tar  sand  on  such  a lease  must 
relinquish  its  lease  and  seek  a new  oil  and  gas  lease. 

Cooper _£etrp leu mA_Inc_. , 7 3 IBLA  295  (June  7,  1983) 


CONSENT  OF  AGENCY 

The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1947,  as  amended,  30  U.S.C.  §§  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

Altex_Oil_CorpA,  73  IBLA  73  (May  17,  1983) 


eiNEPAL_IEASING_ACT — Continued 
CONSENT  CF  AGENCY — Continued 

The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.  16  U.S.C.  § 460v-4  (1976).  Where  ELM  con- 
ditions the  grant  of  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas_F_._Str  cock , 77  IELA  137  (Ncv.  15,  1963) 


ENVIRONMENT 

Allegations  that  stipulations  included  in  a notice 
of  a competitive  phosphate  lease  offer  improperly 
favored  cne  bidder  ever  all  other  potential  bidders 
will  not  serve  as  a basis  for  disturbing  the  lease  sale 
where  the  record  does  not  support  such  allegations,  but 
does,  in  fact,  support  a finding  that  the  stipulations 
were  reasonably  directed  toward  environmental  protec- 
tion. 

Jc h n_D ._ Arc  her  , 74  IELA  323  (July  28,  1983) 


LANDS  SUEJECT  TC 

The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

E.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  cf  1920,  sec.  17(b),  30  U.S.C.  5 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  a noncompetitive  cil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  tc  the  passage  of  the  legislation. 

Dorothy  Langley.  70  IELA  324  (Jan.  31,  1963) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

F.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  cf  192C , sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

F_._C_._M_i  nkler , 71  IELA  328  (Mar.  23,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

F.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  cf  1920,  sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  rcnccrn- 
petitive  over-the-ccunter  oil  and  gas  lease  offer  fer 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

CAF_Co. , 73  IELA  203  (May  27,  1983) 


An  asphalt  prcspecting  permit  application  which 
was  pending  at  the  time  cf  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1C7C  (1981), 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  cf  1920,  30  U.S.C.  § 181  (Supp.  V 1981),  tc 
include  a definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  tc  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a "special  tar 
sand  area"  must  file  a noncompetitive  oil  and  gas  lease 
offer.  The  holder  cf  an  oil  and  gas  lease  issued  cn  cr 
after  Nov.  16,  1981,  may  develop  all  nongasecus  hydro- 
carbon substances  ether  than  these  substances  leasable 
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as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons). 

Coo£er_Petroleu Inc^,  73  IBLA  295  (June  7,  1983) 


Lands  situated  within  the  herders  of  incorporated 
cities  and  towns  are  excluded  from  leasing  by  the 
express  terms  of  sec.  1 of  the  Mineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  § 181  (Supp.  V 1981). 

The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertence  of  his  subordinates.  This 
authority  is  properly  invoked  to  cancel  a lease  errone- 
ously issued  for  land  which  is  the  subject  of  a prior 
contract  of  sale  and  which  has  thus  been  withdrawn  from 
mineral  leasing  under  the  terms  of  the  Public  Land 
Sales  Act  of  196U,  43  U.S.C.  §§  1421-1427  (1976). 

D._M._ Yates,  76  IBLA  208  (Oct.  11,  1983) 


MINERAL_LEASING_ACT_FOR_AC£UIRED_LANDS 

GENERALLY 

An  acquired  lands  oil  and  gas  lease  offeror  may 
properly  be  required  to  furnish  the  Bureau  of  Land 
Management  with  certain  title  information  from  the 
county  recorder's  offices  as  a precondition  to  lease 
issuance  if  the  Bureau  has  insufficient  title  informa- 
tion. However,  where  the  oil  and  gas  plat  bears  the 
notation  that  the  United  States  holds  a 50  percent 
mineral  interest,  it  is  unreasonable  for  the  Bureau  to 
require  the  offeror  to  submit  information  from  the 
county  records  to  establish  the  50  percent  mineral 
interest  in  the  United  States  without  first  attempting 
to  verify  its  records. 

Ja®es_Mi_Chudnow,  70  IBLA  150  (Jan.  18,  1983) 


CONSENT  OF  AGENCY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947 , as  amended,  30  U.S.C.  §$  351-359  (197b), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

Joseph_Ci_Manga,  71  IBLA  187  (Mar.  10,  1983) 
02£§!!ce_Went worth,  72  IBLA  248  (Apr.  27,  1983) 

Sober t_G_._L^nn,  72  IBLA  355  (Apr.  29,  1983) 

J oe_Ei_She 1 t on , 73  IBLA  250  (June  2,  1983) 


Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended,  30  U.S.C.  §$  351-59  (1976  and 
Supp.  V 1981)”,  if  the  lands  embraced  within  an  oil  and 
gas  lease  application  are  under  surface  jurisdiction  of 
a bureau  within  the  Department  of  the  Interior,  such  as 
the  Bureau  of  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

Where  the  Bureau  of  Land  Management,  based  cn  the 
recommendation  of  the  Bureau  of  Reclamation,  requires 
the  execution  of  a special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a condition  to  issuance  of  an  oil  and  gas 
lease,  the  record  must  reflect  that  such  stipulation  is 
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supported  by  valid  reasons  weighed  with  due  regard  for 
the  public  interest,  including  evidence  that  less 
stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

£MXJC-_Jskins,  74  I EL  A 12  (June  24,  1983) 


The  Mineral  teasing  Act  for  Acquired  Lands  cf 
1947,  as  amended,  30  U.S.C.  §§  351-359  (1976), 
requires  that  the  consent  of  the  administrative  acency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  cf 
leases  for  such  land.  Where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  ncncompetit  i vely,  but 
indicates  a willingness  tc  lease  competitively,  tbe 
Department  cf  the  Interior  is  without  authority  tc 
lease  the  lands  ncnccmpetitively. 

§am_|._Jcnes,  74  IELA  242  (July  19,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  cr 
permit  be  issued  only  with  the  consent  cf  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  be  may 
prescribe.  16  U.S.C.  § 460v-4  (1976).  Where  EIP  con- 
ditions the  grant  of  a lease  upen  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  tbe  Act. 

Thomas  F.  Strccck.  77  IELA  137  (Nov.  15,  1963) 


The  Mineral  Leasing  Act  for  Acquired  Lands  cf  1947, 
as  amended . 3C  U.S.C.  §$  351-359  (Supp.  V 1981),  autho- 
rizes the  Secretary  of  the  Interior  to  lease  all  depos- 
its cf  oil  and  gas,  inter  alia,  which  are  cwned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.  Where  the  mineral  interest  in 
lands  sought  by  appellant  is  cwned  by  tbe  State  cf 
Colorado,  ELM  may  not  issue  a lease  pursuant  tc 
30  U.S.C.  § 352,  even  though  the  United  States  ewes 
the  surface.  ELM's  management  of  the  public  lands 
pursuant  to  sec.  302  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1732  (1976),  dees 
not  extend  tc  lands  whose  mineral  estate  is  cwned  by 
the  State  of  Colorado  and  whose  surface  is  managed  by 
the  Army. 

Donald  Ernest  Willkens.  77  IELA  144  (Nov.  15,  1983) 


LANDS  SUBJECT  TC 

Acquired  lands  situated  within  tbe  boundaries  cf 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  cf  1947,  30  U.S.C.  § 352  (1976). 

C ._Ha_Nichols on , 75  IELA  234  (Aug.  23,  1983) 


FILING, ..CLAIMS 

(Se e_ a 1 so  Hearings,  Millsites,  Multiple  Mineral 
Development  Act,  Surface  Resources  Act — if  included 
in  this  Index.) 

GENERALLY 

An  amended  lecation  notice  generally  relates  tack 
to  the  date  cf  the  original  location  notice,  that  is, 
tc  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a prior  subsisting  location  and  dees 
not  embrace  additional  or  new  land,  withdrawal  cf  land 
subject  to  existing  rights  prior  to  the  filing  cf  the 
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amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 

R h in ehar t_Berg , 71  IBLA  131  (Bar.  9,  1983) 


The  Bureau  of  Land  Banagement  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976  (FLPflA) , 43  U.S.C.  $ 1782(c)  (1976),  to 

manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPBA  (Oct.  21, 
1976)  is  allowed.  Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

J2liil_L2§JS2t » IBLA  165  (Bar.  10,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  43  U.S.C.  $ 1782(c)  (1976),  to  manage 

lands  under  review  for  wilderness  suitability  so  as 
to  prevent  the  impairment  of  the  wilderness  charac- 
teristics of  those  lands.  Where  the  Bureau  cf  Land 
Banagement  denies  a mine  plan  of  operations  for  mining 
claims  located  in  a wilderness  study  area  on  the  basis 
that  the  proposed  open  pit  operation  would  impair  the 
naturalness  of  the  study  area,  the  denial  will  be 
upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 

Keit h_Ri_Kummer f eld , 72  IBLA  1 (Apr.  4,  1983) 


The  discovery  of  a valuable  mineral  deposit  is 
essential  to  a valid  claim.  Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a valuable  mineral 
deposit,  the  discovered  deposits  must  be  cf  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a prima  facie  case  on 
the  evidence  that  a discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim.  The 
mining  claimant  has  the  ultimate  burden  tc  overcome  the 
case  by  establishing  the  discovery  of  a valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.  The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

H.Qited_States  v._Connor  et  al.,  72  IBLA  254  (Apr.  27, 
1983) 


Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  notice,  cr 
hearing  is  required  preliminary  tc  a decision  holding 
that  such  claims  are  invalid. 

J2h  n_A_._Ross_1_Md  xi  ne_Lidke , 73  IBLA  16  (May  5,  1983) 

B^_ Wi_Copel a nd , 75  IBLA  87  (Aug.  11,  1983) 

Shiny  Rock  Mining  Corp.  JOn  Reconsideration!,  77  IBLA 
261  (Nov.  30,  1983) 
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Unless  the  statute  creating  the  area  specifically  . 
provides  otherwise,  areas  within  the  national  park 
system  are  net  open  for  location  cf  mining  claims. 

The  provision  of  the  Wilderness  Act  cf  1964, 

16  U.S.C.  § 1133(d)  (3)  (1976),  which  allows  mining 

claims  tc  be  located  in  "wilderness  areas"  until 
Dec.  31,  1963,  applies  only  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness. It  is  net  applicable  tc  lands  such  as  the 
Buffalo  National  River  which  are  part  cf  the  naticnal 
park  system,  not  national  forest  lands. 

H ._E ._Bi ngha m_et_al . , 73  IBLA  19  (Bay  9,  1963) 

Tcm_Erown,  74  IELA  34  (June  27,  1983) 


It  is  net  the  function  of  the  Eoard  cf  land 
Appeals  to  make  an  inquiry  into  the  motivation  cf  any 
Government  agency  which  has  initiated  a contest  against 
mining  claims.  The  fact  that  such  contest  challenges 
the  validity  cf  certain  mining  claims,  and  not  cf 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.  The  Board  cf  land  Appeals 
cannot  abnegate  its  respensibility  tc  determine  tie 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  prcperly  are  declared  null  and  void  upen 
a showing  of  lack  of  discovery  cf  a valuable  mineral 
deposit  upon  the  claims. 

United_States_y . Lee_Bi  Jicex  £oldie  Ea  Rice,  73  IELA 
128” Bay  2 37” 9 8 3) 


A decision  by  El B disapproving  plans  of  operations 
concerning  mining  claims  located  within  wilderness 
study  areas  will  be  upheld  where  ELB's  determination, 
pursuant  to  43  Subpart  3802,  that  proposed  operations 
would  impair  the  suitability  cf  the  study  areas  fer 
preservation  as  wilderness  is  reasonable  based  cn  the 
record  and  the  mining  claimant  fails  to  present  any 
new,  relevant  information  in  support  of  an  appeal  from 
BLfl's  decision. 

Mining  plans  cf  operations  concerning  claims  cr 
portions  thereof  located  outside  a wilderness  study 
area  are  prcperly  evaluated  under  the  surface  manage- 
ment provisions  of  43  CFR  Subpart  38C9,  rather  than 
under  the  provisions  governing  lands  under  wilderness 
review  contained  in  43  CER  Subpart  3802. 

Keith  R.  Kummerfeld.  74  IELA  106  (June  30,  1963) 


Where  a corporation  seeking  a mineral  patent  files 
a certificate  showing  incorporation  under  the  laws  cf  a 
state,  such  corpora ticn  has  established  its  citizenship 
within  the  meaning  cf  the  Mining  Law  cf  1872,  and  a 
conclusive  presumption  thereby  arises  that  all  stock- 
holders cf  the  corporation  are  citizens  of  the  United 
States,  regardless  of  whether  this  is  true  cr  net. 

In  re  Pacific  Coast  Bclybdenum  Cc.,  75  IELA  16  (Aug.  5, 
1983)  ” SC  I.D.  352 


The  Secretary  cf  the  Interior  is  required  by 
sec.  603(c)  cf  the  Federal  land  Eolicy  and  Banagement 
Act  cf  1976,  43  U.S.C.  § 1782(c)  (1976),  tc  manage 

lands  under  review  for  wilderness  suitability  sc  as 
tc  prevent  the  impairment  of  the  wilderness  character- 
istics of  these  lands.  Where  the  Eureau  cf  Land 
Management  rejects  a plan  of  operations  for  drilling 
on  mining  claims  located  in  a wilderness  study  area  cn 
the  basis  that  the  proposed  operation  wculd  impair  the 
naturalness  cf  the  study  area,  the  rejection  will  be 
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upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 

Golden_ Triangle  Exploration  Cox,  76  IELA  245  (Oct.  17, 
1983) 


Where  the  Bureau  of  Land  Management  declares 
various  lode  mining  claims  null  and  void  because  the 
owner  of  record  is  not  a United  States  citizen  and,  cn 
appeal,  evidence  is  submitted  shewing  that  the  claims 
are  currently  owned  in  part  by  United  States  citizens, 
the  decision  will  be  reversed. 

Ji_Garth_Wood worth,  78  IBLA  112  (Dec.  22,  1983) 


ABANDONMENT 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  noncompliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

Ja®es_ Ax_Huf f x__Elg.zabeth  H.  Young,  69  IBLA  368  (Jan.  3, 
1983) 

Dayid_Fi_Matuszak , 70  IBLA  11  (Jan.  6,  1983) 

l^I!£_2ii]!!bsr _5i_Inci , 70  IBLA  14  (Jan.  6,  1983) 

Erna  Je lie nx_S u zan ne_ K. _ Marco,  70  IBLA  29  (Jan.  6, 

1983) 

W il 1 id m_Ci_ Nied er er_et_ali , 70  IBLA  55  (Jan.  10,  1983) 

Gerw in_Blake_Ri ding,  70  IBLA  59  (Jan.  10,  1983) 

Robert_Paolucciox  IIX  et  al.,  70  IBLA  118  (Jan.  13, 
19837 

Zadg_  A nder  son_e  t_al , 70  IBLA  122  (Jan.  13,  1983) 

Eugene_W ._Walckx_Jr. , 72  IBLA  30  (Apr.  5,  1983) 

i!]ji£e_Rose_Cor£i , 72  IBLA  80  (Apr.  13,  1983) 

Add ison_Gir a r d_Cl ar k , 72  IBLA  321  (Apr.  28,  1983) 

Wgllia m_Ex _ Day , 72  IBLA  364  (May  2,  1983) 

Dea n_Wi_Fr a zier , 73  IBLA  13  (May  5,  1983) 

Sit ha_Ti_Navo , 73  IBLA  277  (June  7,  1983) 

Hdrold_Hi_Blcck,  74  IBLA  156  (July  12,  1983) 

Shirley_Pomerinke , 74  IBLA  210  (July  18,  1983) 

Les_Saulsberry,  74  IBLA  223  (July  18,  1983) 

Andersenx_ Art_Rutashx_Est a te_gf_Dcn_lJ_ Andersen , 
75  IBLA  71  (Aug.  10,  19837” 

Zl2I<L-Ri_Eekinsx_Jri,  75  IBLA  80  (Aug.  10,  1983) 

Sham roc k_Mining_Incx , 75  IELA  110  (Aug.  11,  1983) 

John_Di llinghamx_M a bel_D£l 1 in jha m , 75  IBLA  146 
7 A ugT  17,  1983) 

lh£§®_ Eiyer s_M i n ing_Cox , 75  IBLA  176  (Aug.  19,  1983) 
John_Dx_ Dowers,  75  IBLA  266  (Aug.  26,  1983) 
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Wal ter_E._Ne lscnx_Tbcmas_C._Nelscn , 75  IBLA  269 
"(Aug. *26,  1983) 

Jst a t e_c f_S t a r ley_ S ty les , 75  IELA  272  (Aug.  26,  1983) 

Edmund_G._Rich,  75  IELA  275  (Aug.  26,  1983) 

Ex_R._Mcnrce , 75  IELA  325  (Aug.  30,  1983) 

Henry_A._Hal lx_Earbara_Hall,  75  IELA  339  (Aug.  30, 

1983) 

C liff_Sas.se Hi , 76  IELA  8 (Sept.  6,  1983) 

Ellgot t_G lasser , 76  IELA  11  (Sept.  6,  1983) 

hen ry_ A 1 1 enx_ Ha r c ld_ Di Is , 76  IEIA  14  (Sept.  6,  1983) 

£dwar d_H ._Eec k , 76  IELA  80  (Sept.  21  , 1983) 

1X3  ij_Dar le ne_Shear s , 76  IELA  148  (Sept.  26,  1983) 
Iarrell_D._Clcntz,  76  IELA  180  (Cct.  3,  1983) 
i'ichagl_  Jx_  Ecuse,  76  IELA  183  (Cct.  3,  1983) 

C_._G._  Rhine  hart , 76  IELA  228  (Cct.  17,  1983) 

Gr ace_P._Cr cc ker , 76  IELA  231  (Cct.  17,  1983) 

H iko_  Bel  1_  Mg  r i ng_6_Cj.  l_Co.  , 76  IELA  254  (Cct.  17,  158  3) 
«en£y_Gx_ Zacher , 77  IELA  1 (Cct.  31,  1983) 

Jx_Neil_ Smith , 77  IELA  239  (Nov.  29,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
cf  performance  cf  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively tc  ccnstitute  an  abandonment  cf  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  cf  the  Federal  Land  Policy  and  Manage- 
ment Act  cf  1S76  that  evidence  cf  assessment  werk  cr 
notice  of  intention  tc  held  mining  claims  be  filed  teth 
in  the  office  where  the  notice  cf  location  is  recorded 
and  in  the  proper  office  of  ELM  is  mandatory,  net 
discretionary . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  cf  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccmpliance  with  the  statute,  cr  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

Mi ne xcox_ I nc.  , 69  IELA  379  (Jan.  4,  1983) 

Myron_S_._Keny cn , 73  IELA  10  (May  5,  1983) 

Las  Vegas  Portland  Cement.  Inc..  75  IELA  104  (Aug.  11, 
1983) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  5 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  dees 
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not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute,  Ccngress  did 
not  invest  the  Secretary  with  authority  tc  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


constitutes  an  abandonment  of  the  mining  claim  ty  the 
owner  . 

Vance_W.  Digbansx  Lecn_S.  Wright,  69  IELA  394  (Jan.  4, 
1983) 


Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  $ 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 


Es t a te_of_Wggdie_ Nichols , 69  IBLA  382  (Jan.  4,  1983) 

IS§z_McDgrmanJt_Audre^_Pilger , 72  IBLA  383  (May  5,  1983) 

James  D.  Ross.  Maria  J.  Ross,  72  IBLA  395  (May  5,  1983) 

Gegrge_Pi_Newcomb,  73  IBLA  104  (May  23,  1983) 

Humbug_Mining_Coi , 73  IBLA  270  (June  7,  1983) 

Harold_L._Long,  73  IBLA  280  (June  7,  1983) 

Bex  Mining  Co..  73  IBLA  284  (June  7,  1983) 

^ay_McKee_t_Cher y l_McKee , 73  IBLA  311  (June  7,  1983) 

Pau 1_PX_S mi t h_e t_alx , 73  IBLA  336  (June  8,  1983) 

MiL3h_S£r  ague , 73  IBLA  386  (June  15,  1983) 

Page  Investment  Co..  74  IBLA  163  (July  12,  1983) 

Bruce  Naylorx_Bi ll_Barney_1  Darrell  Taylor,  74  IBLA 
201  (July'lB,  1983)“' 

Legnard_Ei_Snider^_Sri,  74  IBLA  213  (July  18,  1983) 

Hughes  Minerals.  Inc.,  74  IBLA  217  (July  18,  1983) 

F r d n k Ee # 74  IBLA  367  (July  28,  1983) 

£arke_Potter , 74  IBLA  397  (Aug.  2,  1983) 

Mackay_Bar_Ccr£i,  75  IBLA  57  (Aug.  5,  1983) 

Paul_Ti_Ryanx_Melyin_Vi_Lunt,  75  IBLA  76  (Aug.  10,  1983) 

BoonHd lkerx_I nc.  , 76  IBLA  53  (Sept.  19,  1983) 

R obert_W. _ Hughe s , 76  IBLA  99  (Sept.  21,  1983) 

Char les_Maygx  Marie_G.  Mayo,  76  IELA  107  (Sept.  21, 

198  3) 

John-ii- Eliding,  76  IBLA  218  (Oct.  17,  1983) 

Crownite  Cor£.x  Amer ican_Pumice  Productsx  Inc.,  76  IBLA 
236  (OctT“l7,“l983)“‘ 

*dolf _Dieckm§nn (Trusty , 76  IBLA  357  (Oct.  24,  198  3) 

Homestake  Mining  Co. « 77  IBLA  235  (Nov.  29,  1983) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 


nhardt , 73  IELA  207  (May  27,  1983) 


Under  43  CFB  3833.1-2(b),  the  owner  of  an  unpat- 
ented  miring  claim,  millsite,  or  tunnel  site  located 
after  Cct.  21,  1976,  cn  Federal  land  shall  file  within 
25  days  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a copy  cf  the 
official  record  cf  the  notice  or  certificate  cf  loca- 
tion cf  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  in  the  proper  Bureau 
cf  land  Management  office  within  the  time  pericds  pre- 
scribed therein  conclusively  constitutes  abandonment  cf 
the  mining  claim  by  the  owner. 

Deary  1_ ft i ley , 7C  IELA  33  (Jan.  7 , 1983) 


Under  sec.  314  cf  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  before  Cct.  21,  1976,  must 
file  a notice  of  intention  to  held  or  evidence  cf  per- 
formance cf  annual  assessment  work  cn  the  claim  with 
the  proper  office  of  the  Eureau  of  land  Management  cn 
or  before  Cct.  22,  1979,  and  prior  tc  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  and  renders  the  claim  vcid. 
The  recordation  requirement  of  sec.  314(a)  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  cf  assessment  work  or  notice  of  intenticr  tc 
hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  cf  location  is  recorded  and  in  the  preper 
office  cf  BIM  is  mandatory,  net  discretionary. 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  ty  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  dees 
net  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute,  Ccngress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  noncompliance  with  the  statute,  cr  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

Dcna 1 d_Cx_ S b rgder , 70  IELA  36  (Jan.  7,  1963) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  tte  cwner 
cf  a mining  claim  located  after  Cct.  21,  1976,  must 
file  a notice  of  intention  to  hold  the  claim,  evidence 
of  assessment  work  performed  cn  the  claim,  cr  a 
detailed  repert  provided  by  30  U.S.C.  § 28-1  (1976), 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  ccnclu- 
sively  tc  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  vcid.  The  recordation  requirement  cf 
sec.  314  (a)  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976,  that  evidence  cf  assessment  work,  nctice 
of  intention  tc  hold  the  mining  claim,  cr  a detailed 
repert  provided  by  30  U.S.C.  $ 28-1  (1976),  be  filed 
both  in  the  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  the  Eureau  cf  Land 
Management  is  mandatory,  not  discretionary. 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  ty  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  dees 
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not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Bi_Ri_KeitlerjL_Alf red_BabineauA_H2el_Crum , 70  IBLA  42 
(Jan.  10,  1983f 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31, of  each  year.  This  requirement  is  manda- 
tory, and  failure  to  comply  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim  and  renders  the 
claim  void.  The  recordation  requirement  of  sec.  314(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  location  notice  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  neglects  to  file 
with  the  Bureau  of  Land  Management  his  affidavit  of 
annual  assessment  work,  which  otherwise  was  properly 
recorded  in  the  county,  the  claim  must  be  deemed  con- 
clusively to  be  abandoned  under  provisions  of  sec.  314, 
Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
5 1744  (1976) . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

G eor  c[G_  t.cpe  jih  of  f , 70  IBLA  49  (Jan.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976) , the 
owner  of  a mining  claim  located  on  public  land  before 
Oct.  21,  1976,  must  file  a copy  of  the  location  notice 
and  evidence  of  assessment  work  with  the  proper  office 
of  the  Bureau  of  Land  Management  on  or  before  Oct.  22, 
1979,  and  evidence  of  assessment  work  performed  c r a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30  of  every  year  hereafter.  This  requirement  is 
mandatory,  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  and  renders 
the  claim  void.  The  recordation  requirement  of 
sec.  314 (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  that  evidence  of  assessment  wcrk  or  a 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
d iscreticnary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences . 

M iner a l_In vestigation_6_De velopme n t Co.,  71  IBLA  398 
(Mar.  31,  1983) 
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The  failure  tc  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  and  43  CfR  3633.1  and 
3833.2  in  the  proper  Bureau  of  land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  ly  the 
owner. 

A presumption  cf  regularity  supports  the  official 
acts  cf  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  tare  assertion  that  proof  of  later  was 
timely  filed  is  insufficient  to  retut  the  presumption. 

Bober  t_J.  King.*  L.  K._Hollenteak , 72  IEIA  75  (Apr.  12, 
1983) 


H here  a mining  claim  was  located  in  Sept.  1 98C , 
the  owner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976 , 43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Dec.  30,  1981,  a notice  cf 
intention  tc  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1981,  both  in  the  ccunty  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  cf  Land  Management.  Failure  tc 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  tc  constitute  an  abandon- 
ment cf  the  claim. 

with  respect  tc  unpatented  mining  claims  located 
after  Oct . 21  , 1976 , the  fact  that  the  requirement  f cr 
performing  assessment  work  under  the  mining  law  has  net 
yet  accrued  dees  net  cbviate  the  necessity  cf  filing 
either  a notice  of  intention  to  hold  the  claim  cr  evi- 
dence of  assessment  wcrk  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded , and  in 
the  proper  ELM  office,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976 , 4 3 U.S.C.  § 1744 
(1976)  . 

Jack  De v aul t_1_Eorcthy  Ee vault , 72  IBLA  324  (Apr.  28, 

198  3 J 

Raymond  J.  Garcia,  75  IBLA  346  (Aug.  31,  1983) 
Wiilia5!_li_«anley,  76  I EL  A 93  (Sept.  21,  1983) 


Where  a mining  claim  was  located  In  Eec.  1S8C, 
the  earner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Dec.  30,  1981,  a notice 
of  intention  tc  held  the  claim  cr  evidence  cf  assess- 
ment work  performed  during  1981,  fceth  in  the  ccunty 
where  the  lccaticn  notice  is  cf  record  and  in  the 
proper  office  cf  the  ELM.  Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  tc  constitute  an  abandonment  of  the  claim. 

With  respect  tc  unpatented  mining  claims  located 
after  Get.  21 , 1976 , the  fact  that  the  requirement  for 
performing  assessment  wcrk  under  the  mining  law  has  net 
yet  accrued  dees  net  cbviate  the  necessity  cf  filing 
either  a notice  of  intention  to  held  the  claim  cr  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  cf  location  is  recorded , and  in 
the  proper  office  of  BLM,  prior  to  Eec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 , 43  U.S.C.  § 1744 
(1976) . 

Cletius  G.  Bcqers.  73  I EL  A 1 (May  5,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  claims  from  his  affidavit  of  annual  assess- 
ment work  which  otherwise  was  properly  recorded  bcth  in 
the  county  and  with  BLM,  the  omitted  claims  must  be 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Wilbur  B . Parsons,  73  IBL A 6 (May  5,  1983) 


Where  a mining  claim  was  located  in  Lee.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  or  before  Dec.  30,  1978,  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  BLM.  Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLM,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976)  . 

Homestake_Mining_Coi , 73  IBLA  117  (May  23,  1983) 


Where  a mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  cf  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
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are  regular.  Eut  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  ELM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepen- 
derance  cf  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  shew- 
ing inccntrc vertibly  that  BLM  received  the  documents. 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A natter  cf  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive  official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccnpliance  with  the  statute,  cr  tc  afferd 
claimants  any  relief  frem  the  statutory  consequences. 

Herbert  Clark.  73  IELA  195  (May  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976), 
the  owner  of  a mining  claim  located  on  or  before 
Cct . 21,  1976,  must  file  a notice  of  intention  tc 
hold  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  on  cr  before  Cct.  22,  1979,  and  pricr 
to  Dec.  31  cf  each  year  thereafter.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  ccnclu- 
sively  tc  ccnstitute  an  abandonment  cf  the  claim  and 
renders  the  claim  vcid.  The  recordation  requirement 
of  sec.  314(a)  cf  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  that  evidence  cf  assessment  work  cr 
notice  of  intention  tc  held  mining  claims  be  filed  both 
in  the  office  where  the  notice  cf  location  is  recorded 
and  in  the  proper  office  cf  the  EIM  is  mandatory,  net 
discretionary . 

Where  the  claimant  inadvertently  omits  the  name  cf 
a mining  claim  from  the  affidavit  of  annual  assessment 
work,  which  ctherwise  was  properly  recorded  both  in 
the  county  and  with  BLM,  the  omitted  claim  must  be 
deemed  conclusively  tc  be  abandoned  under  previsions  cf 
sec.  314,  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccmpliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

William_J._Eccth,  73  IELA  274  (June  7,  1963) 

Norma_Hi_Ca mp bell , 73  IELA  390  (June  15,  1963) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  cr  decision  cf  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccmpliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  atanden  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Eclicy 
and  Management  Act  cf  1976  (43  U.S.C.  § 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant tc  shew  that  the  claim  has  not  teen  abandoned  by 
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his  compliance  with  the  Act's  requirements,,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  net  be 
considered  in  such  cases. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 

Way ne_Mi_Hunt , 73  IBLA  315  (June  7,  1983) 

S®von_Mi_ Hurst,  75  IBLA  149  (Aug.  18,  1983) 

Dale_Hossi_t_ Judy_Rossi , 75  IBLA  262  (Aug.  26,  1983) 

Bet  ty_E_._Bax  ter , 76  IBLA  188  (Cct.  6,  1983) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  fer 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocation  of 
a claim  following  a rival  claimant's  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976) . 

i M CO_Servi.ce s,  73  IBLA  374  (June  15,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  mining  claims  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  assessment  work  on  the  claims  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claims  were  located.  Pursuant  to  43  CEP 
3833. 0-5 (m),  a proof  of  labor  or  notice  of  intention  to 
hold  will  be  deemed  as  timely  filed  if  it  is  mailed  in 
an  envelope  bearing  a clearly  dated  postmark  affixed 
by  the  United  States  Postal  Service  prior  to  Dec.  31, 
the  period  prescribed  by  law,  and  is  delivered  to  the 
proper  BLM  office  by  Jan.  19  immediately  following. 

Ji_ Br ad ley_Sm i t h , 73  IBLA  398  (June  15,  1983) 

J._ Li_ Shinn , 74  IBLA  226  (July  18,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.  The  filing  must  be  made 
both  in  the  county  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  BLM.  Where 
evidence  is  introduced  showing  that  the  notice  of 
intention  to  hold  was  recorded  timely  in  the  county 
and  with  BLM,  a BLM  decision  declaring  the  unpatented 
mining  claim  abandoned  and  void  will  be  vacated. 

The  failure  of  a holder  of  a millsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  § 1744(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  millsite  is  a curable  defect  and  the  millsite  may 
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not  be  deemed  to  have  been  abandoned  absent  a failure 
to  comply  with  a notice  of  deficiency. 

£ichar d_Hol la nd  , 74  IELA  167  (July  12,  1983) 


Under  sec.  314  of  the  federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  mining  claims  located  before  Cct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  assessment  work  on  the  claims  with  ILK  by 
Cct.  22,  1979,  and  prior  to  Dec.  31  of  each  year 
thereafter.  Pursuant  to  43  CEB  383  3.0-5  (m)  , a preef  of 
labor  or  notice  of  intention  to  hold  will  be  deemed  as 
timely  filed  if  it  is  mailed  in  an  envelope  bearing  a 
clearly  dated  postmark  affixed  by  the  United  States 
Postal  Service  prior  to  Dec.  31,  the  period  prescribed 
by  law,  and  is  delivered  to  the  proper  El P office  by 
Jan.  19  immediately  following. 

Art hur_A._Tccze,  74  IELA  221  (July  18,  1983) 


Where  a mining  claim  was  lecated  in  Lee.  1S78, 
the  owner  was  required  by  sec.  314  of  the  Federal  land 
Eolicy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  cn  or  before  Dec.  30,  1979,  a nctice  cf 
intention  tc  hold  the  claim  or  evidence  cf  the  pezfcr- 
mance  cf  assessment  work,  both  in  the  county  where  the 
location  nctice  is  cf  record  and  in  the  proper  office 
of  ELM.  Failure  to  file  the  required  instruments 
within  the  prescribed  time  is  conclusively  deemed  tc 
constitute  an  abandonment  of  the  claim. 

With  respect  tc  an  unpatented  mining  claim  lecated 
after  Cct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  law  has  net 
yet  accrued  dees  not  obviate  the  necessity  cf  filing 
either  a notice  of  intention  to  hold  the  claim  cr  evi- 
dence cf  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  ELM  prior  to  Dec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976). 

Robert  E.  Eauer.  75  IELA  62  (Aug.  5,  1983) 
Ii_C._Carter_et_al. , 76  IELA  90  (Sept.  21,  1963) 


Where  a mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  cf  the  Federal  Land 
Eolicy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Dec.  30,  197e,  a nctice 
of  intention  tc  held  the  claim  or  evidence  cf  assess- 
ment work,  both  in  the  county  where  the  locaticn  is  cf 
record  and  in  the  proper  office  of  EIM.  failure  tc 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment cf  the  mining  claim. 

With  respect  tc  an  unpatented  mining  claim  lecated 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  laws  bas 
not  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a notice  of  intention  to  hold  the  claim 
or  evidence  cf  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  locaticn  is 
recorded  and  in  the  proper  office  cf  ELM,  prior  tc 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  lecated,  as  required  by  sec.  314 
cf  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  $ 1744  (1976)  . 

Gust in_Ccrp_._t_H._ R._Casper sen , 75  IELA  ICC  (Aug.  11, 
1983) 
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Where  mining  claims  were  located  in  May  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976) , to  file  on  or  before  Dec.  30,  1981,  a notice  of 
intention  to  hold  the  claims  or  evidence  cf  assessment 
work  performed  on  the  claims  during  1981,  both  in  the 
county  where  the  location  notices  are  of  record  and  in 
the  proper  office  of  BLM.  Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claims. 


With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
either  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLM,  prior  to  Dec.  31  cf  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976)  . 

f££dr ick_Ai_Rogers,  75  IBLA  332  (Aug.  30,  1983) 


Where  a mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976) , to  file  on  or  before  Dec.  30,  1979,  and  cn  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  cf 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  cf  reccrd 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  tc  consti- 
tute an  abandonment  of  the  claim. 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  tc  afford 
claimants  any  relief  from  the  statutory  consequences. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  Eut  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder’s  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant’s  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 


by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  cf  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncnccmpliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  frem  the  statutory  consequences. 

With  respect  tc  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a notice  cf  intention  tc  held  the  claim 
or  evidence  cf  assessment  work  both  in  the  lccal 
recording  office  where  the  notice  cf  location  is 
recorded,  and  in  the  proper  ELM  office,  prior  tc 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
cf  the  Federal  Land  Fclicy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976) . 

Ja.Ses_Cam£,  76  IBLA  96  (Sept.  21  , 1983) 


Where  a mining  claim  was  located  in  Mar.  198C,  the 
cwner  was  required  by  sec.  314  of  the  Federal  land 
Eolicy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976),  tc  file  cn  cr  befere  Dec.  30,  1981,  a nctice  cf 
intention  tc  hold  the  claim  or  evidence  cf  assessment 
work,  both  in  the  county  where  the  location  is  cf 
record  and  in  the  proper  office  of  EIM.  Failure  tc 
file  the  required  instruments  within  the  prescribed 
time  is ' conclusivel y deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  laws  has 
net  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a nctice  cf  intention  to  held  the  claim 
or  evidence  cf  assessment  werk  betb  in  the  lccal 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  cf  EIM,  pricr  tc 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  214 
cf  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976)  . 

W._J._Glass,  76  I E L A 215  (Oct.  17,  1983) 


Where  a mining  claim  was  lccated  in  Apr.  1981,  the 
cwner  was  required  by  sec.  314  cf  the  Federal  Lard 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Dec.  30,  1982,  a nctice  cf 
intention  tc  held  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  during  1982,  tetb  ir  the 
county  where  the  lccaticn  notice  is  cf  reccrd  and  in 
the  proper  office  of  ELM.  Failure  tc  file  the  required 
instrument  within  the  prescribed  time  is  conclusively 
deemed  tc  ccnstitute  an  abandonment  cf  the  claim. 


l2S££„0ii§Il§  * 75  IBLA  '335  (Aug.  30,  1983) 


John_ Milner,  76  IELA  221  (Cct.  17,  1983) 


Where  a mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  on  or  before  Dec.  30,  1980,  and  cn  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  cr  evidence  of 
performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  cf  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. Failure  to  tile  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  tc  consti- 
tute an  abandonment  of  the  claim. 


Where  a mining  claim  was  lccated  in  Feb.  1979,  the 
cwner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  cr  before  Dec.  30,  1980,  and  cr  cr 
befere  Dec.  3C  cf  every  calendar  year  thereafter  a 
notice  of  intention  tc  hold  the  claim  or  evidence  cf 
the  performance  cf  assessment  work  cn  the  claim,  tetb 
in  the  county  where  the  location  nctice  is  cf  reccrd 
and  in  the  proper  office  of  the  Eureau  of  Land  Manage- 
ment. Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  tc  ccnsti- 
tute an  abandonment  of  the  claim. 


The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  to  file  an  instrument  required 


The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
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by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  ccnsequences. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 

Bal£h_Kubinski,  76  IBLA  224  (Oct.  17,  1983) 


Where  mining  claims  were  located  in  Sept,  and 
Oct.  1979,  the  owner  was  required  by  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976),  to  file  on  or  before  Dec.  30, 
1980,  and  on  or  before  Dec.  30  of  every  calendar  year 
thereafter  a notice  of  intention  to  hold  the  claims  or 
evidence  of  performance  of  assessment  work  on  the 
claims,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  the  Bureau  of 
Land  Management.  Failure  to  file  the  required  instru- 
ments within  the  prescribed  time  is  conclusively  deemed 
to  constitute  an  abandonment  of  the  claim.  For  mining 
claims  located  in  Aug.  1981,  the  requirement  for  first 
recordation  of  a notice  of  intention  to  held  the  claim 
or  proof  of  assessment  work  performed  with  the  Bureau 
of  Land  Management  became  effective  in  1982. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  ccnsequences. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  office  of  Bureau  of  Land 
Management,  prior  to  Dec.  31  of  the  year  following  the 
calendar  year  in  which  the  claim  was  located,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976) . 

Ed  mu nd_ Ji_Cc wan , 76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1S76) , the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must  file 
with  the  Bureau  of  Land  Management  within  90  days  after 
location  of  the  claim  a copy  of  the  notice  of  location. 
This  requirement  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a claimant  to  file  an  instrument 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  is 
imposed  by  the  statute  itself.  A matter  of  law,  it  is 
self-operati ve  and  does  not  depend  upon  any  act  cr 
decision  of  an  administrative  official.  In  enacting 
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the  statute.  Congress  did  not  invest  the  Secretary  cf 
the  Interior  with  authority  tc  waive  the  requirements 
cf  the  Act,  cr  tc  afford  claimants  any  relief  from  the 
statutory  ccnsequences. 

Harold_A.  Hgnkle^  Michael  B._Hinklea_Ihcmas  J.  Potter, 
7 7 IE  LA  1 52  "( Nov  „_1 6 , 198  3)' 


Where  copies  of  location  notices  of  mining  claims 
were  filed  with  the  Eureau  of  Land  Management  in  1977 
before  promulgation  of  regulations  pursuant  tc  sec.  314 
cf  the  Federal  Land  Policy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1744  (1976) , and  where  ELM  later  called 
upon  the  claim  owner  to  pay  the  required  filing  fees, 
without  setting  a time  limit  for  compliance,  it  is 
error  for  BIM  tc  reject  the  mining  claim  filings 
because  the  first  check  submitted  fer  payment  cf  the 
filing  fees  was  returned  as  uncollectible,  although 
the  claim  owner  had  replaced  that  check  with  a guar- 
anteed remittance  upon  notification. 

Bamcc  Exrlcraticn.  Inc..  77  I EL A 226  (Ncv.  28,  1963) 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lode  or  placer  claim  located  pricr  tc 
Cct.  21,  1976,  shall  file  in  the  office  of  the  Eureau 
of  Land  Management  a copy  of  the  official  record  cf  the 
notice  cf  location  cr  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  cf  lccaticn 
might  be  a certificate  cf  amendment  cr  relocaticn. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  tc  be  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  preef 
that  the  document  is  something  ether  than  that  which 
it  purper ts  tc  be . 

Alumina  Development  Ccr.p.  cf  Utah,  77  IELA  366  (Dec.  7 , 
198  37 


ASSESSMENT  HCBK 

A petition  for  deferment  of  assessment  werk  may 
only  be  granted  pursuant  to  4 3 CF  B 3852.1,  where  "legal 
impediments"  exist  which  affect  the  right  cf  a mining 
claimant  to  enter  upon  the  claim.  A petition  will  net 
be  granted  where  a claimant  alleges  that  it  would  be 
financially  impractical  because  cf  pending  legislaticn 
or  alleges  that  public  sentiment  is  against  such  entry. 

Minerals  Engineering  Co..  71  IBLA  402  (Mar.  31,  1983) 


The  Federal  Land  Policy  and  Management  Act  cf  1976 
requires  that  for  each  mining  claim  located  pricr  tc 
Cct.  21,  1976,  the  required  filing  cf  evidence  cf 
assessment  work  or  notice  of  intention  to  held  the 
claim  must  be  made  with  both  the  BLM  and  local  office 
cf  the  state  where  the  notices  cf  location  were  tiled. 

Ar t h ur_ B . _F ie 1 dsA_ Sr . , 73  IBLA  52  (May  12,  1982) 


Under  sec.  2 of  the  Act  of  June  21,  1949, 

30  U.S.C.  § 28c  (1976) , annual  assessment  werk  f cr 
mining  claims  may  cnly  be  deferred  for  2 years,  and  a 
petition  for  deferment  beyond  the  authorized  2-year 
peried  is  properly  denied. 

J.  H.  Glenn  d.b.a.  Northwest  Mineral  Explcraticn, 

73  lilA~323  "(June  77~l9837~' 
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The  Department  is  not  estopped  from  contesting  the 
validity  of  a mining  claim  on  a charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  § 28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  bad  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impurity 
and  still  demand  the  benefits  of  the  General  Mining  Law. 

The  accomplishment  of  the  minimum  of  the  $500 
worth  of  improvements  on  a mining  claim,  as  required  by 
30  U.S.C.  § 29  (1976),  neither  terminates  nor  substan- 
tially satisfies  the  requirement  of  30  U.S.C.  $ 28 
(1976)  that  $100  worth  of  labor  be  performed  on  the 
claim  each  year  until  patent  issues.  Nor  is  there  sub- 
stantial compliance  with  sec.  28  where  for  considerably 
more  than  half  of  the  total  number  of  years  in  which 
the  performance  of  annual  labor  was  required,  none  was 
done. 

In  a government  contest  of  an  association  placer 
mining  claim  on  a charge  of  nonperformance  cf  annual 
labor  as  required  by  30  U.S.C.  § 28  (1976) , each 
co-owner  of  the  claim  is  an  indispensable  party  to  the 
proceeding,  and  a failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a mere  nullity  and  of  no  effect.  Union  Oil  Cc.  of 
Califor nia_iSu££i)_ , 72  I.D.  313  (1965)  is  overruled  and 
rescinded  on  this  point. 

U ni  ted  _States_vi_  Energ_y_  Resour  ces_Tech  no  logy  _Land_t_  I nci-t 
et_al. , 74  IBLA  117  ( June~307~1983 j" 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a notice  of  intention  to  hold  the  claim 
applies,  such  filing  must  be  made  within  each  calendar 
year,  i,.^,  on  or  after  Jan.  2,  and  on  or  before 
Dec.  30. 

Ci_Gi_ Rh ineh ar t , 76  IBLA  228  (Oct.  17,  1983) 


COMMON  VARIETIES  OF  MINERALS 
Generally 

The  standards  set  forth  in  U ni_ted_Sta tes  v. 

U.S.  Minerals  Development  Corp..  75  I.D.  127  (1968), 
as  modified  by  McClar ty  v.  Seer et ary_of _I nter ior , 

408  F.2d  907  (9th  Cir.  1969),  are  applicable  in  deter- 
mining whether  a particular  substance  is  a common 
variety  of  mineral. 

££M]£_!!*®II)!zzo,  71  IBLA  178  (Mar.  10,  1983) 


Deposits  of  common  varieties  of  stone  were  with- 
drawn from  location  by  sec.  3 of  the  Act  of  July  23, 
1955,  30  U.S.C.  § 611  (1976).  The  locator  cf  a claim 
for  stone  after  that  date  must  establish  that  the 
mineral  deposit  has  a unique  property  giving  it  a 
distinct  and  special  value  reflected  in  a higher  market 
price  or  reduced  cost  of  production. 

Jga  nne_Mi_Massir  io_vi_  Wes  ter  n_  Hill  s_  Mini  ng_AssJ.n 
et_al.,  78  IBLA  155  (Dec.  29,  1983) 


£™ING_CL  AIMS  — Continued 
CONTESTS 

When  the  Government  contests  the  validity  cf  a 
mining  claim  on  the  basis  of  lack  cf  discovery  cf  a 
valuable  mineral  deposit,  it  has  the  burden  cf  geing 
forward  with  sufficient  evidence  tc  establish  a prima 
facie  case  as  tc  that  charge;  hewever,  the  mining 
claimant  has  the  ultimate  burden  of  refuting  the 
Government's  case  by  a prepender ance  cf  evidence. 

United_States_y ._ Richard_S_._Ar be , 70  IBLA  244 
( JanT~257~ 1 96 IJ 


Absent  a patent  application,  in  a mining  claim 
contest  hearing  there  is  no  requirement  that  a miring 
claimant  shew  that  a contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  cn  the  issues 
raised  ty  the  evidence. 

When  the  Government  contests  a mining  claim  cn 
the  basis  cf  lack  of  discovery  cf  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  tc 
that  charge;  hewever,  the  mining  claimant  has  the  ulti- 
mate burden  cf  refuting  the  Government's  case  ty  a pre- 
ponderance cf  the  evidence. 

United  States  v.  Florence  Cannon,  70  IBLA  328  (Feb.  1, 
19837' 


Where  the  Government  contests  the  validity  cf  a 
mining  claim  cn  a charge  of  lack  of  discovery,  it  tears 
only  the  burden  of  establishing  a prima  facie  case  that 
a discovery  has  not  been  made.  The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  discovery 
of  a valuable  mineral  deposit  within  the  limits  cf  the 
claim  by  a preponderance  of  the  evidence.  The  ccr- 
testee  in  a mineral  contest  must  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upon  any 
weakness  of  the  Government's  case. 

United  Statgs  y,  Mary  Belen  Rosenberger,  71  I EL  A 195 

1 Ma r7'l 47' 19 6 37' 


Where  evidence  presented  by  claimants  shews  that 
no  significant  amounts  of  gold  have  been  produced 
either  from  a lede  claim  or  placer  claim  over  a period 
of  13  years,  a prima  facie  case  of  invalidity  is 
created. 

Mineral  examiners  are  not  required  tc  blast  cr  dc 
any  extensive  discovery  work  beyend  the  workings 
exposed  ty  the  claimants.  Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  tc  have  the  mest  mineralization  and,  as  near 
as  possible,  to  be  at  a previously  designated  discovery 
point,  and  presents  ccrroborated  testimony  and  evidence 
showing  the  absence  of  any  significant  ameunt  cf  geld 
in  these  samples,  the  Government  has  established  a 
prima  facie  case  cf  invalidity. 

Where  lede  mining  claimants  fail  tc  keep  their 
alleged  discovery  pcint  in  a winze  free  of  water,  they 
assume  the  risk  that  the  Government  mineral  examiner 
will  not  be  able  to  verify  the  alleged  discovery.  In 
these  circumstances,  claimants  may  not  object  tc  any 
lack  of  representativeness  cf  the  samples. 

Where  placer  mining  claimants  refuse  tc  direct 
Government  mineral  examiners  to  representat ive  placer 
material  removed  frem  their  claim,  and  assert  that 
their  alleged  discovery  pcint  is  at  the  tettem  cf  a 
deep  hole  in  an  active  river  beneath  many  large 
boulders,  they  admit  that  they  have  made  nc  discovery 
on  the  claim.  In  these  circumstances,  the  examiner  is 
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justified  in  taking  no  sample,  since  none  could  te 
representative,  and  his  testimony  about  the  claimants’ 
admission  is  enough  to  establish  a prima  facie  case  of 
invalid ity . 

Evidence  that  a claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  recovery 
of  gold  is  insufficient  to  establish  that  the  claim  is 
not  invalid. 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claims, at  any  time;  no  permission  need  be  sought 
from  the  claimants. 

Unit ed_S ta tes_v_. _Ly  1 e_Oi_Coo k_e t_a  1^ , 71  IELA  268 
Iflar.  22,  198ij~ 


Where  a Government  mineral  examiner  examines  a 
mining  claim  and  takes  samples  there,  and,  after  con- 
sidering the  amount  and  value  of  mineralization  and  the 
costs  of  conducting  a mining  operation,  testifies  to 
the  effect  that,  in  his  opinion,  a prudent  person  would 
not  be  justified  in  expending  his  labor  and  means  with 
a reasonable  prospect  of  success  in  developing  a valu- 
able mine  on  the  claim  the  Government  has  established  a 
prima  facie  case  of  no  discovery. 

Where  the  record  of  a mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a valuable  discovery,  and 
where,  on  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  wculd  strongly  support 
a finding  that  a discovery  has  been  made,  it  is  appro- 
priate to  reopen  the  record  to  give  the  claimant  the 
opportunity  to  establish  these  tacts. 

Where  the  owner  of  an  interest  in  a mining  claim 
dies  prior  to  the  filing  of  a contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

Suit  ed_States_vi_Joseph_Laczkowski_C_Eula_G_._  Jones 
jHontnei).,  71  IELA  364  (Mar7  28,  1983) 


A request  by  a raining  claimant  to  drill  on  mining 
claims  after  the  land  has  been  withdrawn  from  mining  is 
properly  denied  where  the  work  would  be  an  effort  to 
make  a discovery  of  a valuable  mineral  deposit  within 
the  claim  rather  than  simply  a confirmation  or  cor- 
roboration of  a discovery  prior  to  the  withdrawal. 

Evidence  presented  by  the  claimant  which  shows 
that  a discovery  had  not  been  made  may  support  a 
determination  of  invalidity  because  when  a claimant 
introduces  evidence  the  determination  must  te  made  on 
the  basis  of  the  whole  record,  not  just  a part  of  it. 

Unit ed_ States  v.  Ti_Ji_Jonesx  Rgbert_EL_ Jones , 72  IELA 
52  (Apr.  12, *1983) 


When  the  United  States  contests  a miring  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values 
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insufficient  to  support  the  discovery  of  a valuable 
deposit. 

United_St at es  v_.  William_Lavcn  Chappell  et  al., 

7 2~ I E I A 88“  (Apr.  71 ,~ 198  31 


It  is  net  the  function  of  the  Board  of  lard 
Appeals  to  make  an  inquiry  into  the  motivation  of  ary 
Government  agency  which  has  initiated  a contest  acairst 
mining  claims.  The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  not  cf 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.  The  Ecard  cf  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  void  upon 
a showing  of  lack  of  discovery  cf  a valuable  mineral 
deposit  upon  the  claims. 

when  the  Government  contests  the  validity  cf  a 
mining  claim  cn  the  basis  of  lack  of  discovery  cf  a 
valuable  mineral  deposit,  it  has  the  burden  cf  geing 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case  as  to  that  charge;  however,  the  mining 
claimant  has  the  ultimate  burden  of  refuting  the 
Government's  case  by  a preponderance  cf  evidence. 

United  States  v.  Lee  H.  Bicex  Gcld.je_E.  Rice,  73  IELA 
128  (Kay“ 2 37“ 7 98  3 ) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  net  fer 
this  Department  to  decide  whether  cne  claimant  has  a 
tetter  right  tc  a claim  by  virtue  cf  his  relccaticn  cf 
a claim  follcwing  a rival  claimant's  alleged  failure  tc 
file  the  documents  required  under  sec.  314  cf  tte 
Federal  Land  Eclicy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1744  (1976)  . 

IKCC_ Services,  73  IELA  374  (June  15,  1983) 


If  a lode  mining  claim  is  supported  by  a dis- 
covery, it  necessarily  follows  that  the  land  is  mineral 
in  character.  If  a claim  is  not  supported  by  a dis- 
covery, it  is  invalid  and  it  would  te  immaterial 
whether  the  land  is  mineral  in  character.  In  any 
event,  the  tests  for  determining  the  mineral  character 
of  land  and  whether  a discovery  cf  a valuable  mineral 
deposit  has  been  made  are  essentially  the  same. 

In  erder  tc  teceme  entitled  tc  a mining  claim,  a 
claimant  must  establish  the  presence  cf  a valuable 
mineral  deposit.  30  U.S.C.  § 22  (1976).  A valuable 
mineral  deposit  exists  where  the  mineral  feund  is  cf 
such  quality  and  quantity  that  a person  cf  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prospect  cf 
success  in  developing  a valuable  mine.  Castle  v. 
Hcmble,  19  I.D.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Ccurt  in 
Chr isman  v.  Miller,  197  U.S.  313  (1905).  It  has  teen 

refined  tc  require  a showing  of  marketability,  i^e^ , 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a profit.  U n i t e d_ S t a t es  v.  Ccleman, 

39C  U.S.  599  (1968).  where  a c7aim  is  7ocated  cn  7ar,d 
subsequently  withdrawn  frem  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a disccvery 
at  the  time  cf  withdrawal,  as  well  as  the  date  cf  the 
hearing  into  its  validity.  Cameron  v.  United  Stages, 
252  U.S.  4 5 C (1S2C) . 

When  the  Government  contests  the  validity  cf  a 
mining  claim,  it  bears  only  the  burden  cf  going  ferward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  If  a prima  facie  case  is  presented,  the  mining 
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claimant  then  has  the  burden  of  overcoming  this  showing 
by  a preponderance  of  the  evidence. 

United  States  v.  Eva  M.  Pool  et  al.,  74  I EL A 37 
"(June  27,  198  3)" 


Where  a stipulation  as  to  the  admissibility  cf 
various  assay  results  is  made  by  the  Government  and  a 
mineral  contestee , and  the  contestee  clearly  asserts 
his  view  as  to  the  scope  of  the  stipulation,  it  is  the 
obligation  of  the  attorney  for  the  Government,  if  his 
interpretation  differs,  to  clearly  state  his  view  so  as 
to  put  the  contestee  on  notice  as  to  this  conflict. 
Where  this  is  not  done,  the  stipulation  will  be 
enforced  in  accordance  with  the  contestee ' s under- 
standing . 

United  States  v.  J.  Gary  Feezor  et  al. , 74  IBL A 56 
(June  29,  1983)  * 90  I.L.  262 


The  Department  is  not  estopped  from  contesting  the 
validity  of  a mining  claim  on  a charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  § 28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  Mining  Law. 

In  a government  contest  of  an  association  placer 
mining  claim  on  a charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  $ 28  (1976) , each 
co-owner  of  the  claim  is  an  indispensable  party  to  the 
proceeding,  and  a failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a mere  nullity  and  of  no  effect.  Union  Oil  Co.  of 
California  (Supp.).  72  I.D.  313  (1965)"  is  overruled  and 
rescinded  on  this  point. 

Where  in  a government  contest  of  certain  associa- 
tion placer  mining  claims  the  contestant  charges  and 
proves  prima  facie  that  specific  10-acre  tracts  are 
nonmineral  in  character  and  thus  subject  to  exclusion 
from  the  claims,  a finding  by  the  Administrative  Law 
Judge  that  such  tracts  are  mineral  in  character  will  be 
reversed  on  appeal  where  the  basis  for  that  finding  was 
mere  unsupported  conjecture  by  an  expert  witness  that 
there  is  "a  strong  possibility"  that  beds  of  rich  oil 
shale  underlie  those  tracts.  Such  evidence  is  insuffi- 
cient to  rebut  the  prima  facie  showing  by  a preponder- 
ance of  evidence. 

United  States  v.  Energy  Resources  Technology  Land,  Inc.. 
I£_aI77  74  IELA~ll“  (June  30, “9817 


If,  prior  to  summary  dismissal  of  a mining  contest 
complaint,  a contestee  answers  without  questioning  the 
service,  any  defect  in  service  will  be  deemed  waived  as 
to  such  answering  contestee. 

An  owner  of  a mining  claim  who  purports  to  repre- 
sent the  interests  of  other  co-owners  may  only  properly 
represent  the  interests  of  other  claim  holders  if  such 
owner  meets  one  of  the  qualifications  set  out  in  43  CFR 
1.3  (b)  . 

Where  the  Government  contests  a mining  claim  on 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a prima  facie  case  as  to  that  charge;  however. 
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the  mining  claimant  has  the  ultimate  burden  cf  estab- 
lishing a discovery  cf  a valuable  mineral  deposit  by  a 
preponderance  cf  the  evidence. 

Uni t e d_ S t a_t e s v.  Norman_Mcntgcmery  et  al.,  75  IELA  356 
llugl  31,  1963)  “ “ 


The  Government  has  established  a prima  facie  case 
cf  the  lack  cf  discovery  of  a valuable  mineral  deposit 
on  mining  claims  where  a Government  mineral  examiner 
testifies  that,  based  on  assays  cf  his  samples  taken 
from  the  claims,  the  mineral  deposit  is  not  cf  suffi- 
cient quality  to  justify  expenditure  of  capital  with 
a reasonable  prospect  cf  success  in  developing  a 
valuable  producing  mine.  Such  an  opinion  is  suffi- 
cient to  establish  a prima  facie  case  where  it  is 
based  in  part  upon  comparison  with  the  minimum  accept- 
able grade  cf  ore  at  an  operating  mine  and  in  part  upcn 
an  analysis  cf  prior  reports  cf  exploration  cf  the 
claims. 

A mining  claimant  has  not  preponderated  cn  the 
question  of  discovery  cf  a valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  cf  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a reasonable  pzcspett 
of  success  in  developing  a valuable  mine. 

United  States  v.  James  A . Walper,  77  IEIA  90  (Ncv.  14, 
1983) 


Where  the  facts  and  the  law  are  properly  set 
forth  and  applied  in  an  Administrative  law  Judge's 
decision  holding  a placer  mining  claim  null  and  vcid 
for  a lack  cf  discovery  of  a valuable  mineral  deposit, 
and  appellant  has  made  no  showing  that  the  decision  is 
in  error,  the  decision  may  be  adopted  by  the  Ecard  cf 
Land  Appeals  and  affirmed. 

United  States  v_._ Jack  R._6  Ruth_V.  Niece,  77  IEIA  2C5 
1nov7  22~  1S63) 


Patentees  under  the  Stock- Raising  Eocestead  Act  cf 
1916  have  an  adverse  interest  sufficient  tc  brirg  a 
private  contest  against  allegedly  invalid  mining  claims 
located  for  minerals  reserved  tc  the  United  States, 
which  claims  threaten  to  destroy  the  value  cf  the  sur- 
face of  their  patented  lands. 

Where  the  evidence  in  a private  contest  cf  that 
part  of  a placer  mining  claim  embraced  in  land  patented 
under  the  Stcck-Raising  Homestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  ncnmineral  in 
character,  the  claim  is  properly  declared  null  and  vcid 
as  tc  such  land. 

Joanne  M.  fiassirio  v.  iiestern_Hil  Is  F4njn_g  Ass 1 r 
et^a l77~7 8~ I 77  A~155  (Eec7~29“  1 98  37” 


DETERMINATION  CE  VALIDITY 

The  requirements  for  location  cf  a mining  claim  cn 
the  public  domain  are  governed  by  relevant  statutes  cf 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  conflict  with  Federal  mining  law.  Where 
recordation  cf  a certificate  of  location  within  9C  days 
of  location  cf  a claim  is  a required  element  cf  a 
mining  claim  location  under  state  law  and  the  certifi- 
cate of  location  is  net  recorded  until  2 years  after 
segregation  cf  the  land  from  appropriation  under  the 
mining  law,  the  claim  is  properly  declared  null  and 
void  ab  initic  as  having  been  located  on  the  land  at  a 
time  when  it  is  net  open  to  location,  regardless  cf  the 


in 
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fact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

Thomas_S toe 1 t i ng_et_ali#  70  IBLA  231  (Jan.  25,  1983) 


A discovery  of  a valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  cf 
the  claims  before  making  a commitment  to  develop  a 
profitable  mine.  There  must  be  physically  exposed 
within  the  limits  of  the  claim  the  vein  or  lode  tearing 
mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a mine  and 
the  extraction  of  the  mineral. 

United_Stafes_vi_Richar d_Si_Arbo,  70  IBLA  244 
75a n.  25,  1983)" 


Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  tc 
adjudication  of  Federally  created  interests,  dc  net 
apply  to  unpatented  mining  claims  and  the  Bureau  cf 
Land  Management  is  not  required  tc  adjudicate  mining 
claims  before  conveyance.  Pursuant  to  the  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a Native  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

Doyon_Ltd. , 70  IBLA  302  (Jan.  28,  1983) 


Absent  a patent  application,  in  a mining  claim 
contest  hearing  there  is  no  requirement  that  a mining 
claimant  show  that  a contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  cn  the  issues 
raised  by  the  evidence. 

When  the  Government  contests  a mining  claim  on 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
mate burden  of  refuting  the  Government's  case  by  a pre- 
ponderance of  the  evidence. 

2nited_States_v.  Florence  Cannon,  70  IBLA  328  (Feb.  1, 
1983) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a prior  subsisting  location  and  does 
not  embrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 

R h i neh a r t_Be rg , 71  IBLA  131  (Mar.  9,  1983) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Ji_Pat_Kauf man,  71  IBLA  183  (Mar.  10,  1983) 
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Where  the  Government  contests  the  validity  cf  a 
mining  claim  on  a charge  of  lack  cf  discovery,  it  bears 
cnly  the  burden  of  establishing  a prima  facie  case  that 
a discovery  has  not  been  made.  The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  disccvery 
of  a valuable  mineral  deposit  within  the  limits  cf  the 
claim  by  a preponderance  cf  the  evidence.  The  cen- 
testee  in  a mineral  contest  must  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upon  any 
weakness  of  the  Government's  case. 

United  States  v.  Mary  Eelen  Bosenberger,  71  IEIA  195 
liar  ,“l4,“l96  3) 


Where  evidence  presented  by  claimants  shews  that 
nc  significant  amounts  of  gold  have  teen  produced 
either  from  a lode  claim  or  placer  claim  over  a period 
of  13  years,  a prima  facie  case  of  invalidity  is 
created. 

Mineral  examiners  are  not  required  tc  blast  cr  dc 
any  extensive  discovery  work  teyend  the  workings 
exposed  by  the  claimants.  Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  tc  have  the  most  mineralization  and , as  near 
as  possible , to  be  at  a previously  designated  disccvery 
point,  and  presents  ccrrcbcrated  testimony  and  evidence 
showing  the  absence  cf  any  significant  amount  cf  geld 
in  those  samples,  the  Government  has  established  a 
prima  facie  case  of  invalidity. 

Where  lede  mining  claimants  fail  to  keep  their 
alleged  disccvery  point  in  a winze  free  cf  water,  they 
assume  the  risk  that  the  Government  mineral  examiner 
will  not  be  able  to  verify  the  alleged  disccvery.  In 
these  circumstances,  claimants  may  not  ctject  tc  any 
lack  of  representativeness  cf  the  samples. 

Where  placer  mining  claimants  refuse  tc  direct 
Government  mineral  examiners  to  representative  placer 
material  relieved  from  their  claim,  and  assert  that 
their  alleged  discovery  point  is  at  the  bettem  cf  a 
deep  hole  in  an  active  river  beneath  many  large 
boulders,  they  admit  that  they  have  made  nc  disccvery 
on  the  claim.  In  these  circumstances , the  examiner  is 
justified  in  taking  no  sample,  since  none  cculd  be 
representative,  and  his  testimony  about  the  claimants' 
admission  is  encugh  tc  establish  a prima  facie  case  cf 
invalidity. 

Evidence  that  a claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  reccvery 
cf  gold  is  insufficient  to  establish  that  the  claim  is 
not  invalid. 

The  Department  of  the  Interior,  which  retains  the 
authority  tc  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Fcrest  Service  as 
to  lands  within  the  boundaries  cf  national  forests. 
Agents  cf  the  Fcrest  Service  have  the  right  tc  enter 
such  claims  at  any  time;  nc  permission  need  be  scugbt 
from  the  claimants. 

ifnif  ®^_St a tes_vi_ Iy le_C_._Cook_et_ a 1 . , 71  IBLA  268 
(Kar1~22,  198  37"” 


Where  a Government  mineral  examiner  examines  a 
mining  claim  and  takes  samples  there,  and,  after  con- 
sidering the  ameunt  and  value  of  mineralizaticn  and  the 
costs  of  conducting  a mining  operation,  testifies  tc 
the  effect  that,  in  his  opinion,  a prudent  persen  wculd 
not  be  justified  in  expending  his  labor  and  means  with 
a reasonable  prospect  of  success  in  developing  a valu- 
able mine  cn  the  claim  the  Government  has  established  a 
prima  facie  case  of  nc  discovery. 

Where  the  record  of  a mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a valuable  discovery,  and 
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where,  on  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  would  strcngly  support 
a finding  that  a discovery  has  been  made,  it  is  appro- 
priate to  reopen  the  record  to  give  the  claimant  the 
opportunity  to  establish  these  facts. 

Dnited_States_vi_Jose£h_Laczkowsk^_6_Eula_Gi_ Jones 
JMcntneyf,  71  IBLA~364  7fiar7_28,“l983) 


When  the  Government  contests  a mining  claim  on 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  to 
that  charge.  A prima  facie  case  has  been  made  when  a 
Government  mineral  examiner  testifies  that  he  has 
examined  the  exposed  workings  on  a claim  and  has  found 
the  evidence  of  mineralization  insufficient  to  support 
a finding  of  discovery  of  a valuable  mineral  deposit. 
The  mining  claimant  has  the  ultimate  burden  of  refuting 
the  Government's  case  by  a preponderance  of  evidence. 

A discovery  exists  where  minerals  have  teen  found 
in  sufficient  quantity  and  of  sufficient  quality  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing  a valuable 
mine. 

Where  the  land  on  which  a mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.  If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  claim  could  not  become 
valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a later  date. 

Evidence  presented  by  the  claimant  which  shows 
that  a discovery  had  not  been  made  may  support  a 
determination  of  invalidity  because  when  a claimant 
introduces  evidence  the  determination  must  be  made  on 
the  basis  of  the  whole  record,  not  just  a part  of  it. 

Hilited_States_yi_T._J._JgnesA_Robert_E._J ones,  72  IDLA 
52  (Apr.  12,  1983) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Robert  Ji_K inqi_L. _K_._ Hoi len beak , 72  IBLA  75  (Apr.  12, 
1983) 

M.  Joan_Bryanx  Michael_Rabatich,  76  IBLA  192  (Oct.  6, 
198  3) 


When  the  United  States  contests  a mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values 
insufficient  to  support  the  discovery  of  a valuable 
deposit . 

United  S ta t es_vx  Hillj.am_Laygn_Chappell._et  a 1 . , 

72  IBLA  88~ (Apr . 13,  19837“' 
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The  validity  of  mining  claims  located  for  deposits 
of  tar  sand  must  be  established  under  the  general  prin- 
ciples of  the  mining  laws,  including  these  related  to 
abandonment  and  performance  of  annual  assessment  work. 
Congress  provided  no  special  recognition  of  tar  sand 
as  a valuable  mineral  deposit.  If  tar  sand  mining 
claims  are  found  to  be  placer  locations  for  lede 
deposits,  the  owner  may  apply  for  conversion  to  a 
combined  hydrocarbon  lease  under  30  U.S.C.  § 226  (k) 
if  the  claims  are  otherwise  valid. 

Crem  Development  Co.  v.  leo  C alder  JCn  Eeccnsidera- 
IliiT”  A-266C4_7Apr.  25,  198  37  “ 90“*  1- eT~ 2 2 3 


The  discovery  of  a valuable  mineral  deposit  is 
essential  to  a valid  claim.  Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a valuable  mineral 
deposit,  the  discovered  deposits  must  be  cf  such  a 
character  that  "a  person  cf  ordinary  prudence  wculd  be 
justified  in  the  further  expenditure  cf  labor  and  means 
with  a reasonable  prospect  cf  success  in  developing  a 
valuable  mine." 

Where  the  Government  contests  the  validity  cf  a 
mining  claim  on  a charge  of  lack  cf  discovery,  it  tears 
only  the  burden  cf  establishing  a prima  facie  case  cn 
the  evidence  that  a discovery  has  not  teen  made  and 
does  not  exist  within  the  boundaries  cf  the  claim.  The 
mining  claimant  has  the  ultimate  burden  tc  overcome  the 
case  by  establishing  the  discovery  cf  a valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  cf  the  evidence.  The  contestee  in  a 
mineral  centest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

United  States  vx_Ccnncr  et  al.,  72  IBLA  254  (Apr.  27, 

198  37 


A mining  claim  located  on  land  previcusly  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  cf  sec.  17(d)  (1)  cf  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  vcid  ab  initic. 

Allan  Kaiser.  72  IBLA  387  (Bay  5,  1983) 


It  is  net  the  function  of  the  Board  cf  Land 
Appeals  to  make  an  inquiry  into  the  motivation  cf  ary 
Government  agency  which  has  initiated  a ccntest  against 
mining  claims.  The  fact  that  such  ccntest  challenges 
the  validity  cf  certain  mining  claims,  and  net  cf 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.  The  Eoard  of  land  Appeals 
cannot  abnegate  its  responsibility  tc  determine  tie 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  vcid  upon 
a shewing  cf  lack  of  discovery  of  a valuable  mineral 
deposit  upon  the  claims. 

A previous  determination  by  the  Department  cf  the 
Interior  in  a proceeding  different  from  a mining  claim 
contest  that  land  was  mineral  in  character  is  net  evi- 
dence cf  a discovery  cf  a valuable  mineral  depcsit  in  a 
mining  ccntest. 

A discovery  cf  a valuable  mineral  depcsit  cces 
not  exist  where  the  available  evidence  is  cf  such  a 
character  that  a persen  cf  ordinary  prudence  wculc 
only  be  justified  in  conducting  further  exploration  cf 
the  claims  before  making  a commitment  tc  develop  a 
profitable  mine.  There  must  be  physically  exposed 
within  the  limits  of  the  claim  the  vein  cr  lede  bearing 


IIS 


M IN IN G_ CL A I MS — Continued 

DETERMINATION  OF  VALIDITY — Continued 

mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  cf  a mine  and 
the  extraction  of  the  mineral. 

The  prudent  man  test  cannot  be  satisfied  by  a 
claimant’s  assertion  that  he  is  willing  to  accept  a 
meayer  income  from  the  claim.  Determination  of  the 
validity  of  a mining  claim  can  rest  only  cn  objective 
criteria,  not  subjective  considerations. 

United_States_vi_Lee_H.  RiceA_Goldge  E._Rice,  73  IBLA 
128  iMay  23,  1983) 


A mining  claim  located  on  land  segregated  from  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a small  tract  classification  order  is 
null  and  void  ab  initio. 

Ernest  L.  Brewington.  73  IBLA  167  (May  24,  1983) 


In  order  to  become  entitled  to  a mining  claim,  a 
claimant  must  establish  the  presence  of  a valuable 
mineral  deposit.  30  U.S.C.  § 22  (1976).  A valuable 
mineral  deposit  exists  where  the  mineral  found  is  of 
such  quality  and  quantity  that  a person  cf  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prospect  of 
success  in  developing  a valuable  mine.  Castle  v. 
Womble,  19  L.D.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
Chrisman  v.  Miller,  197  U.S.  313  (1905) . It  has  been 
refined  to  require  a showing  of  marketability,  i.e_», 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a profit.  Unrted_St ates  v.  Coleman, 

390  U.S.  599  (1968).  Where  a claim  is  located  on  land 
subsequently  withdrawn  from  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a discovery 
at  the  time  of  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity,  gamercn  v.  United  States, 
252  U.S.  450  (1920) . 

When  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  If  a prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a preponderance  of  the  evidence. 

United  States  v.  Eva  M._Pcol  et  a 1^ , 74  IBLA  37 
"(June  277  1983) 


The  accomplishment  of  the  minimum  of  the  $500 
worth  of  improvements  on  a mining  claim,  as  required  by 
30  U.S.C.  § 29  (1976),  neither  terminates  nor  substan- 
tially satisfies  the  requirement  of  30  U.S.C.  § 28 
(1976)  that  $100  worth  of  labor  be  performed  cn  the 
claim  each  year  until  patent  issues.  Nor  is  there  sub- 
stantial compliance  with  sec.  28  where  for  considerably 
more  than  half  of  the  total  number  of  years  in  which 
the  performance  of  annual  labor  was  required,  none  was 
done. 

A discovery  of  oil  shale  can  be  based  upon  a sur- 
face exposure  or  outcrop  of  even  "lean"  kerogen  content 
provided  that,  based  upon  geologic  inference,  such 
exposure  reasonably  may  be  followed  within  the  limits 
of  the  claim  to  rich  deposits  at  depth.  Unless  part  of 
the  Parachute  Creek  member  of  the  Green  River  Formation, 
however,  rock  which  will  not  yield  3 gallons  cf  oil  per 
ton  cannot  be  regarded  as  "oil  shale,"  as  distinguished 
from  other  common  forms  of  oil-bearing  rock,  and  sur- 
face exposures  of  such  material  will  not  constitute  a 
discovery  of  oil  shale. 
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Where  pretests  to  a mineral  patent  application  are 
denied  and  an  appeal  is  taken,  pretestants  have  the 
burden  cf  affirmatively  establishing  that  patent  should 
not  issue  and  that  ELM’S  decision  was  in  error. 

The  quantum  cf  evidence  necessary  to  prove  a dis- 
covery does  not  change  because  the  land  on  which  the 
claim  is  located  may  have  other  values.  Ead  faith  in 
locating  a claim,  hewever,  where  proved,  requires 
invalidation  cf  a claim  even  where  it  is  supported  ty  a 
discovery . 

In_re_Pacif io  Coast  Molybdenum  Co.,  75  1EIA  16  (Aug.  5, 
1983)  ~ 9 C I.I.  352 


The  Government  has  established  a prima  facie  case 
cf  the  lack  cf  discovery  of  a valuable  mineral  deposit 
on  mining  claims  where  a Government  mineral  examiner 
testifies  that,  based  cn  assays  of  his  samples  taken 
from  the  claims,  the  mineral  deposit  is  net  cf  suffi- 
cient quality  to  justify  expenditure  of  capital  with 
a reasonable  prospect  of  success  in  developing  a 
valuable  producing  mine.  Such  an  opinion  is  suffi- 
cient to  establish  a prima  facie  case  where  it  is 
based  in  part  upon  comparison  with  the  minimum  accept- 
able grade  cf  ere  at  an  operating  mine  and  in  part  upon 
an  analysis  cf  prior  reports  of  exploration  cf  the 
claims. 

A mining  claimant  has  not  preponderated  cn  the 
question  of  discovery  of  a valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  cf  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a reasonable  prospect 
cf  success  in  developing  a valuable  mine. 

United  States  v.  James_A.  Walter,  77  1EIA  9C  (Ncv.  14, 
198  3”' 


When  lard  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a mining 
claim,  the  claim  must  be  supported  ty  discovery  at  the 
date  of  withdrawal. 

U£iied_States_v._Jack_R._E_Ruth_y._Njece,  77  IELA  2C5 
(Nov.  22,  1963) 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lode  or  placer  claim  located  prior  to 
Cot.  21,  1976,  shall  file  in  the  office  of  the  Eureau 
cf  Land  Management  a copy  of  the  official  record  cf  the 
notice  of  location  or  certificate  cf  location.  A cer- 
tificate which  purperts  tc  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation . 
However,  the  document  filed  with  the  Bureau  cf  land 
Management  is  presumed  tc  be  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  tc  come  forward  with  preef 
that  the  document  is  something  other  than  that  which 
it  purports  tc  be. 

Alumina  Development  Ccrp.  of  Utah,  77  IELA  366  (Dec.  7, 
1 96*3 ) 


Deposits  cf  common  varieties  cf  stone  were  with- 
drawn from  location  by  sec.  3 of  the  Act  cf  July  23, 
1955,  30  U.S.C.  § 611  (1976).  The  locator  cf  a claim 
for  stone  after  that  date  must  establish  that  the 
mineral  deposit  has  a unique  property  giving  it  a 


2Bit£d_Sta  t es_v_.  _Energy_R  esour  ces_Tec  hnc  1 cgy_  La  ndx_Inc_._t 
I£_al.,  74  IELA  117  (June  30,  1983) 
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distinct  and  special  value  reflected  in  a higher  market 
price  or  reduced  cost  of  production. 

Where  the  evidence  in  a private  contest  cf  that 
part  of  a placer  mining  claim  embraced  in  land  patented 
under  the  Stock-Raising  Homestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  nonmineral  in 
character,  the  claim  is  properly  declared  null  and  void 
as  to  such  land. 

Joanne  M.  Massirio  v.  Western  Hills  Mining  Ass'n 
It~al. , 78  IBL A 155  (Dec. *297  1903) 


DISCOVERY 
Ge nerally 

Isolated  showings  of  high  gold  and  silver  values 
are  not  sufficient  by  themselves  to  establish  the  dis- 
covery of  a valuable  mineral  deposit. 

U nited_S ta tes  v.  Albert_J.  Wells.  69  IBLA  3b3  (Jan.  3, 
1983) 


Mineralization  that  only  warrants  further  prospec- 
ting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  might  be  found  to  justify 
mining  or  development  does  not  constitute  a valuable 
mineral  deposit,  He.^  a valuable  mineral  deposit  has 
not  been  found  simply  because  the  facts  might  warrant  a 
search  for  such  a deposit. 

A discovery  of  a valuable  mineral  deposit  dees 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  cf 
the  claims  before  making  a commitment  to  develop  a 
profitable  mine.  There  must  be  physically  exposed 
within  the  limits  of  the  claim  the  vein  or  lode  bearing 
mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a mine  and 
the  extraction  of  the  mineral. 

United  States  v.  Richard  S.  Ar bo,  70  IBLA  244 
(Jan.  257  19837 


When  the  Government  contests  a mining  claim  on 
the  basis  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
mate burden  of  refuting  the  Government's  case  by  a pre- 
ponderance of  the  evidence. 

United_States_v_.  Flore nce_Can non , 70  IBLA  328  (Feb.  1, 
1983) 


where  the  Government  contests  the  validity  cf  a 
mining  claim  on  a charge  of  lack  of  discovery,  it  bears 
only  the  burden  of - establ ishing  a prima  facie  case  that 
a discovery  has  not  been  made.  The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  discovery 
of  a valuable  mineral  deposit  within  the  limits  cf  the 
claim  by  a preponderance  of  the  evidence.  The  ccn- 
testee  in  a mineral  contest  must  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upen  any 
weakness  of  the  Government's  case. 

Uni t ed_S t a tes_ vi_Mary  Helen  Rosenberger,  71  IBLA  195 
"(Mar.  14  , 19837 
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Where  evidence  presented  by  claimants  shews  that 
no  significant  amounts  of  gold  have  teen  produced 
either  frem  a lede  claim  cr  placer  claim  ever  a period 
of  13  years,  a prima  facie  case  cf  invalidity  is 
created. 

Mineral  examiners  are  not  required  tc  Hast  cr  dc 
any  extensive  discovery  work  teyend  the  workings 
exposed  by  the  claimants.  Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  to  have  the  most  mineralization  and,  as  rear 
as  possible,  to  be  at  a previously  designated  discovery 
pcint,  and  presents  corroborated  testimony  and  evidence 
showing  the  absence  cf  any  significant  amount  cf  geld 
in  those  samples,  the  Government  has  established  a 
prima  facie  case  of  invalidity. 

Where  lede  mining  claimants  fail  tc  keep  their 
alleged  discovery  point  in  a win2e  free  of  water,  they 
assume  the  risk  that  the  Government  mineral  examiner 
will  not  be  able  to  verify  the  alleged  discovery.  In 
these  circumstances,  claimants  may  net  object  tc  any 
lack  cf  representativeness  cf  the  samples. 

Where  placer  mining  claimants  refuse  tc  direct 
Government  mineral  examiners  to  representative  placer 
material  removed  from  their  claim,  and  assert  that 
their  alleged  discovery  point  is  at  the  better  cf  a 
deep  hole  in  an  active  river  beneath  many  large 
boulders,  they  admit  that  they  have  made  no  discovery 
cn  the  claim.  In  these  circumstances,  the  examiner  is 
justified  in  taking  nc  sample,  since  none  cculd  be 
representative,  and  his  testimony  about  the  claimants' 
admission  is  enough  tc  establish  a prima  facie  case  cf 
invalidity. 

Evidence  that  a claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  recovery 
cf  gold  is  insufficient  to  establish  that  the  claim  is 
not  invalid. 

The  Department  cf  the  Interior,  which  retains  the 
authority  tc  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  tc  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  tc  enter 
such  claims  at  any  time;  nc  permission  need  be  scught 
from  the  claimants. 

United_SHtes  v._L_yle_C._Cock  et  al.  , 71  IEIA  268 
l Mar. “22, *198 3) 


When  the  Government  contests  a mining  claim  cn 
the  basis  of  lack  of  discovery  cf  a valuable  mineral 
deposit,  it  has  the  burden  cf  going  forward  witfc  suffi- 
cient evidence  to  establish  a prima  facie  case  as  tc 
that  charge.  A prima  facie  case  has  teen  made  when  a 
Government  mineral  examiner  testifies  that  he  has 
examined  the  exposed  workings  on  a claim  and  has  feund 
the  evidence  of  mineralization  insufficient  tc  suppert 
a finding  of  discovery  of  a valuable  mineral  depcsit. 
The  mining  claimant  has  the  ultimate  burden  cf  refuting 
the  Government's  case  by  a preponderance  cf  evidence. 

A discovery  exists  where  minerals  have  been  found 
in  sufficient  quantity  and  cf  sufficient  quality  that  a 
person  cf  ordinary  prudence  wculd  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a 
reasonable  prcspect  cf  success  in  developing  a valuable 
mine. 

Where  the  land  cn  which  a mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  cf  the  claim  roust  he  determined  as 
of  the  date  cf  the  withdrawal  through  the  date  cf  the 
hearing.  If  there  was  no  discovery  as  cf  the  date  cf 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  claim  could  net  become 


121 


— continued 
DISCOVERY — Continued 
Generally — Continued 

valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a later  date. 

Evidence  of  mineralization  which  may  justify  fur- 
ther exploration,  but  not  development  of  a mine,  does 
not  establish  the  discovery  of  a valuable  mineral 
deposit. 

Isolated  showings  of  high  gold  values  are  not 
sufficient  by  themselves  to  establish  the  discovery  cf 
a valuable  mineral  deposit. 

United  States  v.  T._J_.  Jonesx  Robert  E.  Jcnes,  72  IBLA 
52  1 Apr 7~ 127” 19 517 


The  discovery  of  a "valuable  mineral  deposit"  has 
j been  made  where  minerals  have  been  found  and  the  evi- 
f dence  is  of  such  a character  that  a person  of  ordinary 
| prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a reasonable  prospect  cf 
success  in  developing  a valuable  mine. 

Evidence  which  will  not  justify  development  cf  a 
claim  but  may  justify  further  exploration  is  not  suffi- 
j cient  to  establish  that  a discovery  of  a valuable 
mineral  deposit  has  been  made.. 

Where  land  is  withdrawn  from  the  operation  of  the 
j mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  of 
the  withdrawal  or  at  some  other  time  in  the  past,  a 
mining  claim  cannot  be  considered  valid  unless  the 
r claim  is  at  present  supported  by  a sufficient  dis- 
covery. 

I United  States  v_._Wil l^am  Lavon  Chappell  et  al.. 

72~I BL A~88  ( Apr7  13, "19517 


The  discovery  of  a valuable  mineral  deposit  is 
essential  to  a valid  claim.  Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a valuable  mineral 
deposit,  the  discovered  deposits  must  be  cf  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a prima  facie  case  on 
the  evidence  that  a discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim.  The 
mining  claimant  has  the  ultimate  burden  to  overcome  the 
case  by  establishing  the  discovery  of  a valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.  The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

U nqted_S tates  v.  Connor  et_ali#  72  IBLA  254  (Apr.  27, 
1983) 


A previous  determination  by  the  Department  cf  the 
Interior  in  a proceeding  different  from  a mining  claim 
contest  that  land  was  mineral  in  character  is  not  evi- 
dence of  a discovery  of  a valuable  mineral  deposit  in  a 
mining  contest. 

A discovery  of  a valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a person  of  ordinary  prudence  would 
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only  be  justified  in  conducting  further  exploration  cf 
the  claims  before  making  a commitment  to  develop  a 
profitable  mine.  There  must  be  physically  exposed 
within  the  limits  cf  the  claim  the  vein  or  lode  bearing 
mineral  of  such  quality  and  such  quantity  as  tc  justify 
the  expenditure  of  money  for  development  of  a mine  and 
the  extraction  cf  the  mineral. 

The  prudent  man  test  cannot  be  satisfied  by  a 
claimant's  assertion  that  he  is  willing  tc  accept  a 
meager  income  from  the  claim.  Determination  cf  tie 
validity  of  a mining  claim  can  rest  only  on  objective 
criteria,  net  subjective  considerations. 

United  States  v.  Lee  H.  Rice*  Goldie  E.  Rgce,  73  IEL A 
128  (Hay~23,~1983) 


In  order  tc  become  entitled  to  a mining  claim,  a 
claimant  must  establish  the  presence  cf  a valuable 
mineral  deposit.  30  U.S.C.  § 22  (1976).  A valuable 
mineral  deposit  exists  where  the  mineral  found  is  cf 
such  quality  and  quantity  that  a person  cf  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prospect  cf 
success  in  developing  a valuable  mine.  Castle  v. 
Wcmble,  19  I.D.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Ccurt  in 
Chrjsman  v.  filler,  197  O.S.  313  (1905).  It  has  teen 
refined  to  require  a showing  of  marketability,  j_.e., 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a profit.  0£ited_St jtes  v.  Cclem^n, 

390  U.S.  599  (1968) . where  a claim  is  located  cn  land 
subsequently  withdrawn  from  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a disccvery 
at  the  time  cf  withdrawal,  as  well  as  the  date  cf  the 
hearing  into  its  validity.  Cameron  v.  United  States, 
252  U.S.  45C  (1 92 C) . 

when  the  Government  contests  the  validity  cf  a 
mining  claim,  it  bears  only  the  burden  cf  geing  fervard 
with  sufficient  evidence  to  establish  a prima  facie 
case.  If  a prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  cf  overcoming  this  shewing 
by  a preponderance  cf  the  evidence. 

United  States  v.  Eva  M.  Pcol_et  al.,  74  IEIA  37 
1 June” 2 77  1 si 3J 


The  requirement  that  a mining  claimant  shew 
that  the  mineral  discovered  on  the  claim  is  presently 
marketable  at  a profit  simply  means  a mining  claimant 
must  show  that,  as  a present  fact,  taking  into  con- 
sideration historic  price  and  cost  factors  as  well  as 
the  likeliheed  cf  their  continuance  cr  change,  there  is 
a reasonable  likeliheed  of  success  that  a paying  mine 
can  be  developed. 

The  quantum  of  evidence  necessary  tc  prove  a dis- 
covery does  not  change  because  the  land  cn  which  the 
claim  is  located  may  have  other  values.  Ead  faith  in 
locating  a claim,  however,  where  preved,  requires 
invalidation  cf  a claim  even  where  it  is  supported  by  a 
disccvery . 

In  re  Pacific  Coast  Molybdenum  Cc..  75  IEIA  16  (Aug.  5, 
19837  90  I.D.  352 


Where  the  Government  contests  a mining  claim  cn 
the  basis  cf  lack  of  discovery  cf  a valuable  mineral 
deposit,  it  has  the  burden  cf  going  forward  tc  estab- 
lish a prima  facie  case  as  to  that  charge;  however. 
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M I N I N G_ CL A I H S — Continued 
DISCOVERY — Continued 
Generally. — Continued 

the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a discovery  of  a valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

United  S ta tes_vi  Norman  Mont <jomery_et_al.. , 75  IBLA  358 
(Aug.  31,  1983) 


The  Government  has  established  a prima  facie  case 
of  the  lack  of  discovery  of  a valuable  mineral  deposit 
on  mining  claims  where  a Government  mineral  examiner 
testifies  that,  based  on  assays  of  his  samples  taken 
from  the  claims,  the  mineral  deposit  is  net  cf  suffi- 
cient quality  to  justify  expenditure  of  capital  with 
a reasonable  prospect  of  success  in  developing  a 
valuable  producing  mine.  Such  an  opinion  is  suffi- 
cient to  establish  a prima  facie  case  where  it  is 
based  in  part  upon  comparison  with  the  minimum  accept- 
able grade  of  ore  at  an  operating  mine  and  in  part  upon 
an  analysis  of  prior  reports  of  exploration  of  the 
claims. 

A mining  claimant  has  not  preponderated  on  the 
question  of  discovery  of  a valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a reasonable  prospect 
of  success  in  developing  a valuable  mine. 

U nited_Sta tes_vi_James_A ._Walper , 77  IELA  90  (Nov.  14, 
1983) 


When  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

United_States_vi_Jack_Ri_S_Ruth_y_._N iece,  77  IBLA  205 
(Nov.  22,  1983) 


Deposits  of  common  varieties  of  stone  were  with- 
drawn from  location  by  sec.  3 of  the  Act  cf  July  23, 
1955,  30  U.S.C.  § 611  (1976).  The  locator  of  a claim 
for  stone  after  that  date  must  establish  that  the 
mineral  deposit  has  a unique  property  giving  it  a 
distinct  and  special  value  reflected  in  a higher  market 
price  or  reduced  cost  of  production. 

Joanne  H . Massirio  v.  Western  Hjlls  Mining  Ass'n 
IIIIlI,  78  IBLA  155~"(Dec7~29, *19837 


Geo log ic_Inf erence 

While  geologic  inference  cannot  be  used  to  show 
the  existence  of  a mineral  deposit,  where  an  exposure 
exists  which  shows  high  and  relatively  consistent 
values,  geologic  inference  can  be  used  tc  infer  suffi- 
cient quantity  of  similar  quality  mineralization  beyond 
the  actual  exposed  areas,  such  that  a prudent  man  would 
be  justified  in  expending  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a paying 
mine . 

Where  the  evidence  of  record  shows  that  the 
results  obtained  by  surface  sampling  are  unreliable  as 
a basis  upon  which  to  predicate  estimates  of  a value  at 
depth,  such  sample  cannot  serve  as  a factual  predicate 
for  inferring  an  extension  beyond  the  exposed  area. 


AIPS  — Continued 
DISCOVERY — Continued 

Geologic_ Inference — Continued 

A discovery  of  oil  shale  can  be  based  open  a sur- 
face exposure  or  outcrop  of  even  "lean"  keregen  content 
provided  that,  based  upon  geologic  inference,  such 
exposure  reasonably  may  be  followed  within  the  limits 
of  the  claim  tc  rich  deposits  at  depth.  Unless  part  cf 
the  Parachute  Creek  member  cf  the  Green  River  Ecrmaticn, 
however,  reck  which  will  not  yield  3 gallons  cf  cil  per 
ton  cannot  be  regarded  as  "cil  shale,"  as  distinguished 
from  ether  ccmmcn  forms  of  oil-bearing  rock,  and  sur- 
face exposures  cf  such  material  will  not  constitute  a 
discovery  cf  cil  shale. 

United  States  v.  Energy  Resources  Technology  land,  jnc.f 
et_al. , 74  IELA  117  "(June  307~19837~ 


Karketabilit^ 

The  requirement  that  a mining  claimant  shew 
that  the  mineral  discovered  cn  the  claim  is  presently 
marketable  at  a profit  simply  means  a mining  claimant 
must  show  that,  as  a present  fact,  taking  intc  con- 
sideration historic  price  and  cost  factcrs  as  well  as 
the  likeliheed  cf  their  continuance  or  change,  there  is 
a reasonable  likelibccd  of  success  that  a paying  mine 
can  be  developed. 

In  re  Pacific  Coast  Molybdenum  Cc..  75  IBLA  16  (Aug.  5, 
19837  * 90  I.C.  352 


HEARINGS 

Where  an  Administrative  law  Judge  found  that  there 
was  sufficient  evidence  cf  the  reliability  cf  assay 
certificates  tc  justify  the  chief  expert  witness’  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geclcgists  and 
mining  engineers,  no  error  was  committed  in  cverruling 
cbjecticns  tc  admission  in  evidence  of  the  assay  cer- 
tificates. Baterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v..  Richard  S._Arbc,  70  IELA  244 

~(Jan7  257*198  37 


Absent  a patent  application,  in  a mining  claim 
contest  hearing  there  is  no  requirement  that  a mining 
claimant  shew  that  a contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  cn  the  issues 
raised  by  the  evidence. 

United  States  v.  Florence  Canncn,  70  IELA  328  (Feb.  1, 

19837* 


Where  the  record  of  a mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a valuable  discovery,  and 
where,  cn  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  wculd  strongly  support 
a finding  that  a discovery  has  teen  made,  it  is  appro- 
priate to  reepen  the  record  tc  give  the  claimant  the 
opportunity  tc  establish  these  facts. 

United  States  v.  Joseph  Laczkcwskj  S Eula  G.  Jones 
(Montney) , 71  IELA  364  (Bar.  28,  19837 


United  States  v.  J.  Gary  Feezor  et  al.. 
(June  29,  19837 


74  IELA  56 

90  I.C.  262 
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]1IliING_CLflIMS — Continued 
HEARINGS — Continued 

Evidence  presented  by  the  claimant  which  shews 
that  a discovery  had  not  teen  made  may  support  a 
determination  of  invalidity  because  when  a claimant 
introduces  evidence  the  determination  must  be  made  on 
the  basis  of  the  whole  record,  not  just  a part  of  it. 

United  States_vi_Ti_Ji_Jonesx_Robert_Ei  Jcnes,  72  IBLA 
52  (Apr.  127*1983) 


The  record  established  at  the  hearing  in  a mining 
claim  contest  is  the  sole  basis  for  determining  the 
validity  of  a claim. 

Onited  States  v.  Lee  Hi_Rj.cex  Gold ie_E . Rice,  73  IBLA 
128  (May  23, *1983) 


Where  a notice  of  intent  to  hold  a hearing 
pursuant  to  30  U.S.C.  $ 621(b)  and  43  CFR  3736.1(b), 
when  transmitted  and  received  by  the  locators  cf  the 
claims  at  issue,  correctly  identifies  all  locators  of 
record  as  of  that  time,  the  substitution  or  addition  of 
subsequent  transferees  is  the  obligation  cf  those  who 
have  acquired  such  an  interest  and  their  failure  to 
participate  in  the  hearing  will  not  vitiate  that  hearing. 

» 74  IBLA  205  (July  18,  1983) 


No  hearing  is  required  to  declare  a mining  claim 
invalid  when  it  is  shown  that  at  the  time  cf  location 
of  the  claims  the  land  was  not  open  to  location. 

L^rry_McKaster_et_ali,  76  IBLA  370  (Oct.  25,  1983) 


LANDS  SUBJECT  TO 

Mining  claims  located  for  a nonmetal lifer ous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallif erous  minerals  are  properly 
declared  null  and  void  ab  initio.  Such  claims  are 
not  preserved  by  a recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  other 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetallif erous . 

L._H.. Grooms,  70  IBLA  228  (Jan.  24,  1983) 


Where  an  Act  of  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  does 
not  either  expressly  continue  or  prohibit  the  operation 
of  the  general  mining  laws,  the  intent  of  Congress  in 
that  respect  must  be  gathered  from  the  Act  itself,  or 
by  historical  interpretation  of  this  Department  cf  that 
Act  and  similar  Acts  relating  to  lands  of  the  same 
status . 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

If  land  has  been  withdrawn  from  mining,  an  errone- 
ous public  land  record  does  not  open  the  land  to  entry. 
A mining  claim  located  on  withdrawn  land  is  null  and 
void  even  if  the  land  records  erroneously  indicate  that 
the  land  is  open. 

£§£h find er_ Mines  Cor , 70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


f INING_CL AIKS — Continued 

LANDS  SUEJECT  TC — Continued 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

J._Eat_Kauf man,  71  I EL A 183  (Mar.  10,  1983) 


Where  land  has  been  reconveyed  to  the  United 
States  and  the  reconveyance  reserves  the  minerals  tc 
the  grantor,  the  United  States  has  no  authority  tc 
recognize  a claim  for  the  minerals  under  the  mining 
laws,  30  U.S.C.  § 22  (1976),  because  the  minerals  are 
not  owned  by  the  United  States.  Such  a claim  is 
properly  declared  null  and  void  ab  initio. 

John  F.  Pasak  et  al..  71  IBLA  334  (Mar.  28,  1983) 


Where  the  land  on  which  a mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  cf  the  claim  must  be  determined  as 
of  the  date  cf  the  withdrawal  through  the  date  cf  the 
bearing.  If  there  was  no  discovery  as  of  the  date  cf 
the  withdrawal,  the  land  would  net  be  excepted  frem  the 
effect  cf  the  withdrawal  and  the  claim  could  net  beccme 
valid  thereafter  even  by  the  satisfaction  cf  the  dis- 
covery requirement  at  a later  date. 

United_States  vx  T_.  J.  Jcnesx  Robert  E.  Jcnes,  72  IELA 
52'  (Apr.  127” 19837 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  at  initio. 

Rgber t_J._Kqncjx_L.  K._Hol lenteak , 72  IELA  75  (Apr.  12, 

198  37 

Hansen  Properties.  Inc..  74  IELA  364  (July  28,  1963) 

Mx  Joan  Bryanx  Michael  Rabatich,  76  IELA  192  (Cct.  6, 

19837'* 


No  placer  location  shall  include  mere  than 
20  acres  for  each  individual  claimant  and  may  net 
exceed  160  acres  for  an  association  of  up  tc  eight 
individual  claimants.  43  CFR  3842.1-2. 

Owyhee  Calcium_Prcductsx  Incif  72  IELA  235  (Apr.  26, 
1983) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  cf  sec.  17(d) (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

Allan  Kajsgr , 72  IBLA  387  (May  5,  1983) 


Mining  claims  located  on  lands  which  are  closed  tc 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  notice,  cr 
hearing  is  required  preliminary  to  a decision  hclding 
that  such  claims  are  invalid. 

Jchn  A.  Boss,  Maxine  Lidke,  73  IELA  16  (May  5,  1983) 

E ._ W-_Copeland , 75  IELA  87  (Aug.  11,  1983) 
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J5IHI.N2_£LAIttS — Continued 

LANDS  SUBJECT  TO — Continued 

Unless  the  statute  creating  the  area  specifically 
provides  otherwise,  areas  within  the  national  park 
system  are  not  open  for  location  of  mining  claims. 

The  provision  of  the  Wilderness  Act  of  1964, 

16  U.S.C.  $ 1133(d)  (3)  (1976),  which  allows  mining 

claims  to  be  located  in  "wilderness  areas"  until 
Dec.  31,  1983,  applies  only  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness. It  is  not  applicable  to  lands  such  as  the 
Buffalo  National  River  which  are  part  of  the  national 
park  system,  not  national  forest  lands. 

H.  E.  Bingham  et  al. , 73  IBLA  19  (May  9,  1983) 

Tom  Brown,  74  IBLA  34  (June  27,  1983) 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  of  whether  such  a segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  cf  the  act  and, 
in  addition,  from  historical  interpretations  cf  the 
Department  concerning  the  act  or  other  similar  acts. 

"Notation  rule."  Under  the  notation  rule,  where 
land  is  segregated  from  mineral  entry  under  the  general 
mining  laws  and  that  segregation  is  noted  on  the  offi- 
cial Bureau  of  Land  Management  records,  mineral  loca- 
tion is  foreclosed  until  the  record  is  changed  to 
reflect  that  the  land  is  no  longer  segregated. 

A mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio. 

2i_2i£M_Oli ver , 73  IBLA  56  (May  12,  1983) 


A mining  claim  located  for  a nonmetal liferous 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetalliferous  minerals  is  properly  declared  null 
and  void  ab  initio. 

Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  cf  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

To  establish  that  a location  of  a claim  after  a 
withdrawal  is  an  amendment  of  a location  made  before 
the  withdrawal,  a claimant  must  show  that  the  earlier 
location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace  P.  Crocker.  73  IBLA  78  (May  17,  1983) 


A mining  cl.aim  located  on  land  segregated  from  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a small  tract  classification  order  is 
null  and  void  ab  initio. 

Ernest  L.  Brewinqton,  73  IBLA  167  (May  24,  1983) 


A mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry,  by  notation  cf 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 


BINING_£IAIPE — Continued 

LANDS  SUBJECT  TC — Continued 

Under  43  CF B 2091.6-4  and  2627.4  (b),  the  filing  cf 
an  application  by  the  State  cf  Alaska  tc  select  lands 
segregates  these  lands  from  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.  A 
mining  claim  lccated  cn  land  which  has  been  segregated 
and  closed  tc  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

Fred  Thompson.  74  IELA  231  (July  19,  1983) 


BLM  may  properly  reject  a mineral  patent  appli- 
cation to  the  extent  it  includes  land  embraced  in  a 
patent  witheut  a mineral  reservation  to  the  United 
States. 

Nels  Swanbergx  Margaret  Swanberg,  74  IBLA  249  (July  22, 

19811  " 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  cf  the  Bureau  cf  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  of  ether  conflicting 
uses,  nc  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  nc 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  pcsted  tc  the  records  in  errer,  cr  where 
the  segregative  use  sc  noted  is  void,  voidable,  cr  has 
terminated  cr  expired,  sc  leng  as  the  records  continue 
to  reflect  it  as  efficacious. 

Shiny  Bock  Mining  Corn..  75  IELA  136  (Aug.  15,  1983) 


A lode  mining  claim  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  Diinerals  tc 
the  United  States  is  null  and  void  at  initic.  If  the 
discovery  cn  which  location  of  a lode  mining  claio  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  may  be  laid  within  or  across  the  surface  cf 
patented  land  for  the  purposes  cf  claiming  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lede  depcsit. 

Zula  C.  Brinkerhcff.  75  IBLA  179  (Aug.  22,  1983) 


Mining  claims  located  on  land  which  has  teen  with- 
drawn from  mineral  location  are  properly  declared  null 
and  vcid  ab  initic.  However,  where  cn  appeal  the 
mining  claimant  provides  evidence  which  tends  tc  shew 
that  some  cf  the  claims  are  amended  locations  cf  claims 
which  predate  the  withdrawal,  the  case  will  be  remanded 
to  BLM  for  a determination  cf  which,  if  any,  cf  the 
claims  are  asended  locations. 

Portage  Creek  Mining  Co..  75  I E I A 3C9  (Aug.  3C,  1983) 


A mining  claim  located  upon  lands  withdraws  fren 
mineral  entry  is  prcperly  declared  null  and  vcid. 

Withdrawal  cf  land  subject  to  valid  existieg 
rights  does  net  prevent  an  amended  location  cf  a Dicing 
claim  frem  relating  back  to  the  original  location;  a 
relocation,  hewever,  will  not  relate  tack. 

Bpck  6 Ljnda  Andersen.  76  IELA  212  (Cct.  17,  1963) 


i feili£_Ax_Cr amer , 74  IBLA  1 (June  21,  1983) 
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WINING  CLAIMS — Con  tinned 

LANDS  SUBJECT  TO — Continued 

A mining  claim  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  ab  initic  and  the 
notice  of  location  submitted  for  recordation  is 
rejected  insofar  as  it  covers  withdrawn  lands. 

However,  BLM  should  not  reject  the  notice  as  it  per- 
tains to  lands  open  to  location,  provided  the  claim 
conforms  to  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

New  Spirit  Mining  Corp..  76  IBLA  252  (Cct.  17,  1983) 


Land  which  has  been  granted  and  approved  to  a 
state  without  a reservation  of  minerals  tc  the  United 
States  is  not  available  for  the  location  cf  mining 
claims,  and’ a mining  claim  located  on  such  land  after 
it  is  so  conveyed  is  null  and  void  ab  initio. 

The  final  approval  of  a list  of  state  selected 
lands  ended  the  Department's  authority  to  resolve  con- 
flicting claims  to  those  lands,  including  its  authority 
to  recognize  the  validity  of  mining  claims  situated 
thereon. 

George_AntunovichA  John  E.  Curran,  76  IBLA  301 

(Oct.  197  1983)  ~~  “ 90  I.D.  464 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  of  whether  such  a segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

A mining  claim  located  on  land  at  a time  when  the 
land  is  segregated  from  mining  location  by  a withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 

John_Li_Grassmeier,  77  IBLA  156  (Nov.  16,  1983) 


A mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.  Lands  segregated  by  Acts  of 
Congress  from  all  forms  of  entry  under  the  public  land 
laws  of  the  United  States  for  a 10-year  period  for 
conveyance  to  the  Colorado  River  Commission  cf  Nevada 
acting  for  the  State  of  Nevada  are  not  available  for 
location  of  mining  claims  where  the  Commission  submit- 
ted a timely  application  for  conveyance  of  the  lands  to 
the  State  in  accordance  with  provisions  cf  the  Acts. 

Malcolm  L.  Figert,  Leonard  Weiner,  77  IBLA  160 
"(Nov.  16,  19837 


Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  §§  869 
to  869-4  (1976) , and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  vcid  ab  initio 
because  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a mineral  reservation  to 
the  United  States. 

In  order  to  establish  that  a notice  cf  location 
of  a mining  claim  is  an  amended  location  which  relates 
back  prior  to  a BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  §§  869  to  869-4 


*IHI!3<LCLAI(!S — Continued 

LANDS  SUBJECT  TC — Continued 

(1976),  the  mining  claimant  must  submit  proof  cf  a 
chain  of  title  tc  him.  In  the  absence  cf  such  proof, 
the  purported  amendment  must  be  treated  as  a relocation. 

Mining  claims  located  on  land  patented  without  a 
mineral  reservation  to  the  United  States  are  properly 
declared  null  and  vcid  ab  initic. 

Ronald  B.  Graham,  Dorothy  L.  Graham,  77  IBLA  174 

1nov7  177  196  37"” 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  cf  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  cf  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  teen  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  tc  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Mining  claims  located  on  lands  which  are  closed  tc 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  notice,  cr 
hearing  is  required  preliminary  to  a decision  bolding 
that  such  claims  are  invalid. 

Sh^nj  Rock  Mining  Corp.  JOn  Reconsideration). , 77  IBLA 
26 1“  ( NOV  . 307~  198  37""" 


LCCATICN 

Under  43  CER  3833.1-2  (b)  , the  cwner  cf  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  cn  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  Eureau  of  Land  Management  office  a copy  cf  the 
official  record  of  the  notice  or  certificate  cf  loca- 
tion of  the  claim  or  site. 

Dearyl_Biley , 70  I EL  A 33  (Jan.  7,  1983) 


The  requirements  for  location  cf  a mining  claim  cn 
the  public  domain  are  governed  by  relevant  statutes  cf 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  conflict  with  Federal  mining  law.  Where 
recordation  cf  a certificate  cf  location  within  9C  days 
cf  location  cf  a claim  is  a required  element  cf  a 
mining  claim  location  under  state  law  and  the  certifi- 
cate of  location  is  net  recorded  until  2 years  after 
segregation  cf  the  land  from  appropriation  under  the 
mining  law,  the  claim  is  properly  declared  null  ard 
void  ab  initic  as  having  been  located  on  the  land  at  a 
time  when  it  is  not  open  to  location,  regardless  cf  the 
fact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

Thomas  Stoelting  et.al.,  70  IELA  231  (Jan.  25,  1983) 


An  amended  location  notice  generally  relates  tack 
to  the  date  cf  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a prior  subsisting  location  and  dees 
not  embrace  additional  or  new  land,  withdrawal  cf  land 
subject  to  existing  rights  prior  to  the  filing  cf  the 
amended  location  and  subsequent  tc  the  original  loca- 
tion will  net  invalidate  the  claims. 


Phinehait.Eerg , 71  IELA  131  (Mar.  9,  1983) 
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LOCATION — Continued 

A mining  claimant  who  has  met  certain  fundamental 
requirements  of  the  mining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claim  for  the  period  prescribed  by 
the  applicable  statute  of  limitations  for  mining  claims 
is  entitled  to  a patent,  regardless  of  the  fact  that 
the  claim  may  have  been  improperly  located  as  lode  or 
placer,  assuming  no  intervening  loss  of  discovery. 

No  amended  location  of  a mining  claim  is  possible 
if  the  original  location  was  void. 

Frank  Melluzzo.  71  IBLA  178  (Mar.  10,  1983) 


All  placer  mining  claims  must  conform  as  nearly  as 
practicable  with  the  public  survey  system.  43  CFR 
3842.1-2. 

Owyhee  Calcium  Products . JnCj,,  72  IBLA  235  (Apr.  26, 
19837 


A lode  mining  claim  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  minerals  to 
the  United  States  is  null  and  void  ab  initio.  If  the 
discovery  on  which  location  of  a lode  mining  claim  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  may  be  laid  within  or  across  the  surface  of 
patented  land  for  the  purposes  of  claiming  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lode  deposit. 

Z u la_Ci_Br i nke rhof f , 75  IBLA  179  (Aug.  22,  1983) 


LODE  CLAIMS 

A mining  claimant  who  has  met  certain  fundamental 
requirements  of  the  mining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claim  for  the  period  prescribed  by 
the  applicable  statute  of  limitations  for  mining  claims 
is  entitled  to  a patent,  regardless  of  the  fact  that 
the  claim  may  have  been  improperly  located  as  lode  or 
placer,  assuming  no  intervening  less  of  discovery. 

££§nk_Melluzzo,  71  IBLA  178  (Mar.  10,  1983) 


Where  a decision  on  appeal  is  based  on  a factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 
a faulty  hearing  transcript,  the  decision  will  be  set 
aside . 

Orem  Development  Co.  v.  Leo  Calder (On_Reconsidera- 

tlonf,  A-26604  (Apr.~ 257  19837  ” 90  77d7~223 


A lode  mining  claim  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  minerals  to 
the  United  States  is  null  and  void  ab  initio.  If  the 
discovery  on  which  location  of  a lode  mining  claim  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  may  be  laid  within  or  across  the  surface  of 
patented  land  for  the  purposes  of  claiming  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lode  deposit. 

Z u 1 a_Ci_ Er in ker ho f f , 75  IBLA  179  (Aug.  22,  1983) 


BONING  CLAips- -Continued 
MARKETABILITY 

In  order  to  become  entitled  to  a mining  claim,  a 
claimant  must  establish  the  presence  of  a valuable 
mineral  deposit.  30  U.S.C.  § 22  (1976).  A valuable 
mineral  deposit  exists  where  the  mineral  found  is  of 
such  quality  and  quantity  that  a person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  bis  labor  and  means  with  a reasonable  prospect  of 
success  in  developing  a valuable  mine.  Castle  v. 
Womble,  19  I.D.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
Chrisman  v.  Biller,  197  U.S.  313  (1905).  It  has  teen 
refined  to  require  a showing  of  marketability,  j.e.. 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a profit.  United  States  v.  Coleman, 

390  U.S.  599  (1968) . Where  a claim  is  located  cn  land 
subsequently  withdrawn  from  appropriation  under  tbe 
mining  laws,  the  claim  must  be  supported  by  a discovery 
at  the  time  of  withdrawal,  as  well  as  tbe  date  cf  tbe 
hearing  into  its  validity.  Cameron  v.  United  States. 
252  U.S.  45C  (192C)  . 

United  States  v.  Eva  M . Pool  et  al.,  74  IELA  37 

(June-277~19837 


MIL  LSITES 

The  failure  of  a holder  of  a millsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  § 1744  (b) 
(1976)  to  file  an  annual  notice  of  intention  to  held 
the  millsite  is  a curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandened  absent  a failure 
to  comply  with  a notice  of  deficiency. 

£ ic£ a r d_ B ol 1 a n d , 74  IBLA  167  (July  12,  1983) 


MINERAL  LANES 

If  a lode  mining  claim  is  supported  by  a dis- 
covery, it  necessarily  follows  that  the  land  is  mineral 
in  character.  If  a claim  is  not  supported  by  a dis- 
covery, it  is  invalid  and  it  would  be  immaterial 
whether  the  land  is  mineral  in  character.  In  any 
event,  the  tests  for  determining  the  mineral  character 
of  land  and  whether  a discovery  cf  a valuable  mineral 
deposit  has  been  made  are  essentially  the  same. 

United  States_vi  Eva  M_-  Pool  et  al, . 74  IBLA  37 
"(June  277” 98  37 


PATENT 

BLB  decisions  rejecting  mineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affirmed  where  appel- 
lant fails  to  point  out  how  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  submit  proper  and 
correct  applications  in  the  future. 

Eonald_L.._Clark,  71  IELA  169  (Mar.  10,  1983) 


It  is  proper  to  reject  an  application  for  mineral 
patent  where  the  official  records  disclose  that  the 
alleged  claims  have  been  conclusively  determined  to  be 
abandened  and  void  for  failure  to  comply  with  tbe 
recordation  requirements  of  the  federal  Land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976). 

Mineral  Investigation  6 Development  Co.,  71  IELA  398 
1 Har7  31, "T 98 3) 
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A mineral  patent  applicant  must  support  his  appli- 
cation with  a certificate  or  abstract  of  title.  M3  CFR 
3862.1-3  (a)  . 

Where  an  applicant  for  a mineral  patent  has  teen 
requested  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CFR  Part  3860, 
and  has  not  done  so  within  the  time  prescribed  by  a 
Bureau  of  Land  Management  decision,  BLfl  may  properly 
reject  the  application  without  prejudice  to  applicant's 
right  to  submit  a proper  and  complete  application  in 
the  future. 

0 wyh  ee_  Cal  ci  um_  Pro  duct  sx  Inc.,,  72  IBLA  235  {Apr.  26, 
1983) 


Where  protests  to  a mineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  affirmatively  establishing  that  patent  should 
not  issue  and  that  BLM's  decision  was  in  error. 

The  quantum  of  evidence  necessary  to  prcve  a dis- 
covery does  not  change  because  the  land  cn  which  the 
claim  is  located  may  have  other  values.  Bad  faith  in 
locating  a claim,  however,  where  proved,  requires 
invalidation  of  a claim  even  where  it  is  supported  by  a 
discovery. 

In  re  Pacific  Coast  Molybdenum  Co..  75  IBLA  16  (Aug.  5, 
1983)  ” ~ ' ~ 90  I.E.  352 


The  Bureau  of  Land  Management  properly  determines 
the  acreage  of  mining  claims  that  have  been  conformed 
to  surveyed  legal  subdivision  of  the  township  by 
reference  to  its  official  land  status  records. 


The  Bureau  of  Land  Management  properly  reserves 
to  the  United  States  in  a mineral  patent  for  0 6 C 
revested  grant  lands  the  timber  now  on  a mining  claim 

subject  to  the  Act  of  June  9,  1916,  39  Stat.  218,  and 

the  timber  now  or  hereafter  growing  on  a mining  claim 

subject  to  the  Act  of  Apr.  8,  1948,  62  Stat.  162. 


Joseph_A.  Barnes  et_alx , 78  IBLA  46  (Dec.  13,  1983) 

9C  I.E.  550 


PLACER  CLAIMS 

A mining  claimant  who  has  met  certain  fundamental 
requirements  of  the  mining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claim  for  the  period  prescribed  by 
the  applicable  statute  of  limitations  for  mining  claims 
is  entitled  to  a patent,  regardless  of  the  fact  that 
the  claim  may  have  been  improperly  located  as  lode  or 
placer,  assuming  no  intervening  loss  of  discovery. 

Under  the  provisions  of  the  Act  of  Aug.  4,  1892, 

30  U.S.C.  § 161  (1976),  a person  authorized  to  enter 
lands  under  the  mining  laws  of  the  United  States  may 
enter  lands  chiefly  valuable  for  building  stone  under 
the  provisions  of  the  law  in  relation  to  placer  mining 
claims. 

Frank  Melluzzo.  71  IBLA  178  (Mar.  10,  1983) 
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a faulty  bearing  transcript,  the  decision  will  be  set 
aside . 

bs nt  Co.  v . Leo  Calder  JCn  Reconsidera- 
tion?, 1-26604  (Apr  ."25,"  19837“"  " 223 


All  placer  mining  claims  must  conform  as  nearly  as 
practicable  with  the  public  survey  system.  43  CFR 
3842.1-2. 

No  placer  location  shall  include  more  than 
20  acres  for  each  individual  claimant  and  may  net 
exceed  160  acres  for  an  association  cf  up  tc  eight 
individual  claimants.  43  CFR  3842.1-2. 

Cwyhee  Calcium  Products^  Inc.,  72  IEIA  235  (Apr.  26, 

198  3? 


Under  3C  U.S.C.  § 36  (1976),  an  association  placer 
location  must  embrace  ccntiguous  tracts  of  land.  Lands 
which  merely  corner  each  other  are  not  contiguous  under 
this  provision. 

«i_G._Sinc|leton,  75  IBLA  168  (Aug.  19,  1983) 


fin  association  of  claimants  may  locate  an  associa- 
tion placer  claim  encompassing  up  to  160  acres.  The 
permissible  size  of  the  claim  is  dictated  by  the  number 
cf  parties  in  the  association.  No  such  Iccaticn  shall 
include  more  than  20  acres  for  each  individual  claimant. 

If  the  persons  locating  placer  mining  claims  f ci s 
a ccrporaticn  with  each  owning  stock  in  proportion  tc 
their  claims,  the  locations  are  net  invalid.  However, 
if  persens  merely  lend  their  names  to  a ccrpciaticn  in 
order  to  enable  it  tc  acquire  more  ground  than  is 
allowed,  the  lccaticns  are  invalid.  The  policy  and 
objective  of  3C  U.S.C.  6 35  (1976)  is  tc  limit  the 
quantity  cf  placer  mineral  land  which  may  be  located  by 
one  persen  tc  20  acres  per  claim.  The  corporation  can 
not  be  looked  upon  as  an  association,  as  contemplated 
by  3 C U.S.C.  § 35  (1976). 

Any  scheme  or  device  entered  into  whereby  one 
individual  is  tc  acquire  by  location  an  amount  ci 
portion  of  a placer  mining  claim  in  area  more  than 
20  acres  constitutes  a fraud  upon  the  Government , from 
which  title  is  to  be  acquired , and  any  location  made 
pursuant  tc  such  scheme  or  device  is  without  legal  sup- 
port and  void. 

Alumina  Development  Corn,  of  Utah,  77  IELA  366  (Lee.  7, 
198  3)”* 


Where  the  evidence  in  a private  contest  cf  that 
part  of  a placer  mining  claim  embraced  in  land  patented' 
under  the  Stock-Raising  Homestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  nonmineral  in 
character,  the  claim  is  properly  declared  null  and  vcid 
as  to  such  land. 

Joanne  M.  Massirio  v.  Western  Hills  Mining_Ass • n 
ILIi::-78  I E L A~1 55~  (Lee. ~2 9? "198  3? 


Where  a decision  on  appeal  is  based  cn  a factual 
issue  not  raised  at  the  hearing,  where  nc  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 


PCWERSITE  LANDS 

Under  the  Mining  Claims  Rights  Restoration  Act  cf 
1955,  it  is  proper  tc  prohibit  all  placer  mining  opera- 
tions on  a group  of  mining  claims  within  land  withdrawn 
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for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  to  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 

Greag_Mi_Millar , 74  IBLA  205  (July  18,  1983) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a mining  claim  located  cn  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.  The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  raining 
operations. 

Ar t hur_Ai_Gotschall , 78  IBLA  81  (Dec.  16,  1983) 


RECORDATION 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976) , the  owner 
of  a mining  claim  must  file  a notice  of  intention  to 
hold  the  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

James  A.  Huffx  Elizabeth  H.  Young,  69  IBLA  368  (Jan.  3, 
19837 

Eugene_Wi_Halckx_Jri,  72  IBLA  30  (Apr.  5,  1983) 

Grace  P.  Crocker.  73  IBLA  78  (May  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Fclicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  a copy  of  the  recorded  notice  of  location 
and  a notice  of  intention  to  hold  the  claim  or  evidence 
of  performance  of  assessment  work  on  the  claim  on  or 
before  Oct.  22,  1979,  and  thereafter  prior  to  Dec.  31 
of  each  calendar  year,  must  file  with  BLM  a copy  cf  the 
evidence  of  assessment  work  performed  for  that  year  or 
a notice  of  intention  to  hold  the  claim.  There  is  nc 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  the  evidence  of  assessment  work  is  not  timely 
filed,  for  any  reason,  the  consequence  must  be  bcrne  by 
the  claimant. 

Estate  of  Hoodie  Nichols.  69  IBLA  382  (Jan.  4,  1983) 


MI  JJ  US  C I Al M S — Continued 
RECORD ATICN--Continued 

Regulation  43  CFP  3833.1-2(d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite  or  turnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee  cf  $5.  As  this  is  a mandatory  requirement, 
there  is  nc  recordation  unless  the  documents  are  accci- 
panied  by  the  stated  fee,  or  until  it  is  paid,  Where 
mining  claims  are  located  between  July  8 and  July  18, 
1982,  and  copies  of  the  location  notices  are  submitted 
to  the  Bureau  of  Land  Management  Oct.  14,  1982,  without 
the  required  service  fees,  there  is  nc  recordation 
within  the  9C  days  allowed  by  the  Federal  Land  Eclicy 
and  Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976). 

Vance  W.  Djqhans,  Leon  S.  Bright , 69  IBLA  394  (Jar.  4, 
198  37 


Where  mining  claims  were  located  July  18  ard  2C, 
1982,  and  a copy  cf  the  official  record  of  the  notices 
cf  location  was  net  filed  with  the  proper  office  cf  the 
Bureau  of  Land  Management  within  90  days  thereafter, 
the  claims  are  properly  declared  abandoned  and  vcid 
pursuant  to  43  U.S.C.  § 1744(c)  (1976). 

David  F.  Matuszak.  70  IBLA  11  (Jan.  6,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  before  Cct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  cf  Land 
Management,  cn  or  before  Cct.  22,  1979,  a ccpy  cf  the 
recorded  notice  of  location  and  a notice  cf  intenticn 
to  held  the  claim  or  evidence  of  assessment  werk  pei- 
formed  on  the  claim,  and  prior  to  Dec.  31  cf  each 
calendar  year  thereafter  a copy  of  the  evidence  cf 
assessment  werk  performed  for  that  year  or  a notice 
of  intention  to  hold  the  claim.  There  is  nc  previsien 
for  waiver  cf  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  net  filed  because  it 
became  lost  in  the  mail,  the  consequence  must  be  bcrne 
by  the  claimant. 

Lane  Number  5,  Inc..  70  IBLA  14  (Jan.  6,  1963) 

Robert  Eaoluccio,  II,  et  al.,  70  IELA  118  (Jan.  13, 
1983) 

Zada  Andersen  et  al..  70  IELA  122  (Jan.  13,  1963) 


The  recordation  requirement  of  sec.  314(a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  $ 1744(a)  (1976),  that  evidence  cf  assessment 

work  or  notice  cf  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Eureau  cf  Land 
Management  cn  or  before  Oct.  22,  1979,  is  mandatcry, 
not  discretionary.  Filing  of  evidence  only  in  the 
state  recording  office  does  net  constitute  compliance 
either  with  the  recordation  requirements  cf  the  Federal 
Land  Policy  and  Management  Act  cf  1976  or  those  in 
43  CF R 3833.2-1. 

Erna  Jellen.  Suzanne  K.  Marco.  70  IBLA  29  (Jan.  6, 

1983) 


Under  43  CFR  3833.1-2(b),  the  cwner  cf  an  unpat- 
ented raining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  dajs  after  the  date  of  location  of  that  claim  in  the 
proper  Eureau  of  Land  Management  office  a ccpy  cf  the 
official  reccrd  of  the  notice  or  certificate  cf  lcca- 
tion  of  the  claim  or  site. 

Dear j 1_ R i leq; , 70  IELA  33  (Jan.  7,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Dec.  30  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 

This  requirement  is  mandatory,  and  failure  to  comply 
is  deemed  conclusively  to  constitute  abandonment  cf  the 
claim  by  the  owner  and  renders  the  claim  void. 

William  C.  Njederer  et  al..  70  IBL A 55  (Jan.  10,  1983) 


The  recordation  requirement  of  sec.  314(a)  cf 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1744(a)  (1976),  that  evidence  cf  assess- 

ment work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  is  mandatory,  net  discretion- 
ary. Filing  of  evidence  only  in  the  county  recording 
office  does  not  constitute  compliance  either  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976  or  those  in  43  CFP  3833.2-1. 

Gerwin  Blake  Riding.  70  IELA  59  (Jan.  10,  1983) 


The  requirements  for  location  of  a mining  claim  on 
the  public  domain  are  governed  by  relevant  statutes  cf 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  conflict  with  Federal  mining  law.  Where 
recordation  of  a certificate  of  location  within  90  days 
of  location  of  a claim  is  a required  element  of  a 
mining  claim  location  under  state  law  and  the  certifi- 
cate of  location  is  not  recorded  until  2 years  after 
segregation  of  the  land  from  appropriation  under  the 
mining  law,  the  claim  is  properly  declared  null  and 
void  ab  initio  as  having  been  located  on  the  land  at  a 
time  when  it  is  not  open  to  location,  regardless  of  the 
fact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

Thomas_Stoelting_et_ali , 70  IBLA  231  (Jan.  25,  1983) 


Where  a proof  of  labor  for  unpatented  mining 
claims  was  tendered  to  the  proper  office  cf  the  Bureau 
of  Land  Management  prior  to  Oct.  22,  1979,  for  mining 
claims  located  before  Oct.  21,  1976,  the  requirement  of 
the  Federal  Land  Policy  and  Management  Act  cf  1976  was 
satisfied,  even  though  the  notices  of  location  for  the 
mining  claims  had  not  yet  been  filed  for  reccrd  with 
BLM. 

Jay_Kd wi n_Collier , 70  IBLA  283  (Jan.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976) , the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a notice  of  intention  tc  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  cn  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper 
office  of  the  Bureau  of  Land  Management.  There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  timely  filed, 
for  whatever  reason,  the  consequence  must  be  borne  by 
the  claimant. 

Where  it  benefits  the  affected  party  to  do  sc,  a 
mining  claim  recordation  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
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amended  form  only  where  there  are  nc  intervening  right 
which  will  be  adversely  affected. 

J°seph_L._BushJt_Bettj_Bush,  71  IELA  324  (Mar.  23,  1983) 


When  a mining  claim  owner  files  a preof  cf  labor 
for  assessment  work  performed  in  1977  or  1979  with  the 
proper  office  of  the  Eureau  of  land  Management  in  1S8C, 
he  has  not  complied  with  the  recordation  requirements 
cf  sec.  314  cf  the  Federal  Land  Eolicy  and  Management 
Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  and  the  claims 
are  properly  declared  abandoned  and  void. 

Mc.holas_J.__ Murphy , 71  IELA  368  (Bar.  28,  1983) 


The  mailing  of  a proof  of  labor  to  the  Bureau  cf 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  cf  the  statute  unless 
the  proof  is  actually  received  by  the  proper  ELM  office 
cn  cr  before  such  date. 

Robert  J.  King.  L.  K.  Hollenbeak,  72  IELA  75  (Apr.  12, 
19837 


Under  sec.  314  cf  the  Federal  land  Eolicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the  cwner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  with  the  proper  office  of  the  Eureau  cf  Land  Man- 
agement, on  cr  before  Oct.  22,  1979,  a copy  cf  the 
recorded  notice  of  location  and  a notice  of  intention 
to  hold  the  claim  or  evidence  of  assessment  werk  per- 
formed on  the  claim,  and  prior  to  Dec.  31  cf  each 
calendar  year  thereafter  a copy  of  the  evidence  cf 
assessment  werk  performed  for  that  year  or  a nctice  cf 
intention  tc  hold  the  claim.  There  is  nc  previsien  fer 
waiver  of  this  mandatory  requirement,  and  where  there 
is  nc  evidence  that  assessment  work  was  performed,  the 
consequence  must  be  borne  by  the  claimant. 

i!iite_Rose_Ccip. , 72  IELA  80  (Apr.  13,  1983) 


Under  sec.  314(b)  of  the  Federal  Land  Eolicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744(b)  (1976),  and 

43  CF R 3833.1-2  (b),  the  owner  of  an  unpatented  lede  cr 
placer  mining  claim  located  after  Cct.  21,  1976,  must 
file  in  the  proper  BLM  office,  within  90  days  after  the 
date  cf  location  cf  such  claim,  a copy  of  the  cfficial 
reccrd  of  the  notice  cr  certificate  cf  location.  Fail- 
ure to  file  such  instrument  timely  is  deemed  conclu- 
sively tc  constitute  an  abandonment  of  the  mining  claim 
by  the  owner,  and  it  is  properly  declared  void. 

Alfred  E.  Malech.  72  IBLA  223  (Apr.  26,  1983) 


Under  sec.  314  cf  the  Federal  land  Eclicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
cwner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  both  in  the  office  where  the 
location  is  cf  record  and  in  the  proper  office  cf  ELM  a 
notice  of  intent  to  hold  the  mining  claim  or  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  lccated.  There  is  nc  pre- 
vision fer  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  or  notice  cf  intent 
to  held  the  claim  is  not  filed  it  both  places,  for  what- 
ever reason,  the  claim  is  conclusively  presumed  tc  be 
abandoned. 

J leanor_ Aj_ Ee lser , 72  IELA  232  (Apr.  26,  1983) 

Jacqueline  Ealen.  73  IELA  383  (June  15,  1983) 
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Onder  sec.  314(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  § 1744(b)  (1976),  and 

43  CFR  3833. 1-2 (b),  the  owner  of  unpatented  mining  lode 
or  placer  mining  claims  located  after  Oct.  21,  1976, 
must  file  in  the  proper  BLM  office  within  90  days  after 
the  location  of  such  claims,  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location. 

Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owner,  and  they  are  properly  declared 
void . 

Thomas  C.  Hall.  72  IBLA  319  (Apr.  28,  1983) 

Herbert  Cilch,  73  IBLA  171  (Hay  24,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
roust  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.  The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. This  requirement  is  mandatory,  not  discretion- 
ary. Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Addison  Girard  Clark.  72  IBLA  321  (Apr.  28,  1983) 

Dean  W.  Frazier,  73  IBLA  13  (May  5,  1983) 

Andersenx_Art_RubashA_Estate_of_Dcn_TJ_ Andersen , 
75  I EL  A 71  (Aug .~10 , ~1 9 8 3 ) ~ 

John  Dillingham,  Mabgl  Dillingham.  75  IBLA  146 
(AugT  177~  1 98  3)~ 

Walter_Ei_Nelsonx_Thomas  C.  Nelson,  75  IBLA  269 
(Aug.  26,  1983) 

Hx_Rx_Monroe,  75  IBLA  325  (Aug.  30,  1983) 

Henry  Ax_Hallx_Barbara  Hall,  75  IBLA  339  (Aug.  30, 

1983) 

Sober t_W._Hughes , 76  IBLA  99  (Sept.  21,  1983) 

Cr ow ni te_Cor_p.x  American_Pumice  Productsx  Inc.,  76  IELA 
236  (Oct  ."*17 , 1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  after  Cct.  21, 
1976,  must  file  a notice  of  intention  to  held  the  min- 
ing claim  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 

There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  is  not 
filed  timely  because  it  was  lost  in  the  mail,  the  con- 
sequences must  be  borne  by  the  claimant. 

Dayid_L._Gelis,  72  IBLA  327  (Apr.  28,  1983) 


Where  a mining  claim  was  located  in  Sept.  1964  and 
a cepy  of  tfce  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLM  office  on  cr  before 
Oct.  22,  197S,  the  claim  was  properly  declared  aban- 
doned and  void  pursuant  to  43  U.S.C.  $ 1744(c)  (1976). 

William  E.  lay.  72  IELA  364  (May  2,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  cr  before  Cct.  21,  1976, 
must  file  a notice  of  intention  to  bold  or  evidence  cf 
performance  cf  annual  assessment  work  on  the  claim  cn 
or  before  Cct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory  ard 
failure  to  comply  is  deemed  conclusively  to  ccnstitute 
an  abandonment  of  the  claim  by  the  cwner  and  renders 
the  claim  vcid. 

Inez  McDorman,  Audrey  Pilger.  72  IBLA  383  (May  5,  1983) 

George  F.  Newcomb.  73  IELA  104  (May  23,  1983) 

Humbug  Mining  Cc. . 73  IBLA  270  (June  7,  1983) 

Githa  Tt  Nave.  73  IELA  277  (June  7,  1983) 

lj Lcja  , 73  IELA  280  (June  7,  1983) 

Bay  IjcKee,  Ctieryl  Mq:Kee.  73  IBLA  311  (June  7,  1983) 

fiJI£S_»i_Hunt,  73  IELA  315  (June  7,  1983) 

Paul  P.  Smith  et  al..  73  IELA  336  (June  8,  1983) 

Hugh  Sprague.  73  IELA  386  (June  15,  1983) 

Bruce  Naylor.  Bill  Barney,  Earrell  Tajlor,  74  IEIA 
201  (July'Te  ,~  1 9 8 3 ) 

Shirley  Pomerinke.  74  IELA  210  (July  18,  1983) 

Leonard_E._Sriderx_Sr . , 74  IBLA  213  (July  18,  1983) 

Hug bes_ Mi ner a lsx_ Incx , 74  IELA  217  (July  18,  1983) 

Frank  Bengoa.  74  IELA  367  (July  28,  1983) 

far ke_Pc 1 1 er  , 74  IBLA  397  (Aug.  2,  1983) 

D evon_M._ Hurst , 75  IELA  149  (Aug.  18,  1983) 

Milford  B.  Iribble.  75  IELA  174  (Aug.  19,  1983) 

Three  Rivers  Mining  Cc. . 75  IELA  176  (Aug.  19,  1983) 

Eale  Rossj.  Judy  Rossi.  75  IELA  262  (Aug.  26,  1983) 

John  D.  Dowers.  75  IELA  266  (Aug.  26,  1983) 

Henry  Allen.  Harold  C^ls.  76  IBLA  14  (Sept.  6,  1983) 

Charles  Mayo.  Marie  G.  Ma^o,  76  IELA  107  (Sept.  21, 
1983) 

Lydia  Darlene  Shears.  76  IBLA  148  (Sept.  26,  1983) 

Set t j_Ex_Ba x ter  , 76  IELA  188  (Oct.  6,  1983) 

Grace  P.  Crocker,  76  IELA  231  (Cct.  17,  1983) 

Hikc_Be  1 1_ K i r i ncj_ 6_ Ci l_Co . , 76  IELA  254  (Cct.  17,  1983) 
* dgl f _D iecksa r n (Trust)  . 76  IELA  357  (Oct.  24,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976) , the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

James  D.  Ross,  Maria  J.  Ross,  72  IBLA  395  (May  5,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  on  public 
land  must  file  a notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  year.  There  is  no 
provision  for  waiver  of  this  mandatory  requirement, 
and  where  evidence  of  assessment  work  is  not  filed 
timely  because  it  was  lost  in  the  mail,  the  consequence 
must  be  borne  by  the  claimant. 

Garx_ Ii_Mer t le , 73  IBLA  4 (May  5,  1983) 

Sober t_B._Hicks , 73  IBLA  145  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
had  to  file  with  the  proper  office  of  the  Bureau  of 
Land  Management,  on  or  before  Oct.  22,  1979,  a copy  of 
a notice  of  intention  to  hold  the  mining  claim  or 
evidence  of  assessment  work  performed  on  the  claim. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  the  copy  of  the  notice  of 
intention  to  hold  or  evidence  of  assessment  work  was 
not  timely  filed,  the  claim  is  properly  declared 
abandoned. 

l£thur_R._Fieldsx_Sr. , 73  IBLA  52  (May  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessment  work  or  the  notice  of  intention  tc  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 

This  requirement  is  mandatory,  not  discretionary. 

Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr  to 
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afford  claimants  any  relief  from  the  statutory  conse- 
quences. 

Charles_E._Jean,  73  IELA  108  (May  23,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
cf  an  unparented  mining  claim  located  on  public  land 
must  file  a notice  cf  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  tc  Dec.  31  cf  each  year  in  the  proper 
office  of  the  Eureau  cf  Land  Management.  There  is  no 
provision  fcr  waiver  cf  this  mandatory  requirement,  and 
where  evidence  cf  assessment  work  is  not  timely  filed , 
for  whatever  reason,  the  consequence  must  be  borne  by 
the  claimant. 

iU_ K-s-Ilcr ez , 73  IBLA  142  (Hay  23,  1983) 


Under  sec.  314  of  the  Federal  land  Eclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  after  Cct . 21 , 1976 , must  file 
a notice  of  intention  to  hold  or  evidence  cf  performance 
of  annual  assessment  work  on  the  claim  pxicr  tc  Lee.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.  This  requirement  is  mandatory,  and 
fail ure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  cf  the  claim  by  the  owner  and  renders  the 
claim  void. 

D an_l2 Kilady , 73  IELA  190  (May  26,  1983) 
x_ Min i ng_Cc . , 73  IELA  284  (June  7,  1983) 


Jurisdiction  over  disputes  between  rival  miring 
claimants  is  reserved  tc  the  courts,  and  it  is  net  fcr 
this  Department  to  decide  whether  cne  claimant  has  a 
better  right  tc  a claim  by  virtue  cf  his  relccaticn  cf 
a claim  following  a rival  claimant's  alleged  failure  tc 
file  the  documents  required  under  sec.  314  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1744  (1976) . 

IMCC  Services.  73  IELA  374  (June  15,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
cf  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a ccpy  cf  the  location  notice  and  a nctice  cf 
intention  tc  hold  the  claim  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  on  cr  befere 
Cct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  The  evidence  cf  assessment  werk  ci 
the  notice  cf  intention  to  hold  the  mining  claim  must 
be  filed  both  in  the  office  where  the  notice  cf  loca- 
tion cf  the  claim  is  recorded  and  in  the  proper  office 
of  the  Eureau  cf  Land  Management.  This  requirement  is 
mandatory,  net  discretionary.  Filing  of  evidence  cf  ' 
assessment  werk  only  in  the  county  recording  cffice 
does  not  constitute  compliance  with  the  reccrdaticn 
requirements  cf  the  Federal  land  Eolicy  and  Management 
Act  of  1976,  cr  those  in  43  CFR  3833.2. 

The  conclusive  presumption  cf  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  cr  decision  of  an  administra- 
tive official . In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  the 
requirements  cf  the  Act , or  to  afford  claimant  any 
relief  from  the  statutory  consequences. 


Dan_Walker,  74  IELA  153  (July  12,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  wcrk  cn  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  in  which  the  claim  was 
recorded  with  BLM.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  ty  the  owner  and  renders 
the  claim  void. 

Harold. H.  Block.  74  IBLA  156  (July  12,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  in  the  local  office  where  the  location  notice 
is  recorded  and  in  the  proper  office  of  the  Eureau  of 
Land  Management  a notice  of  intention  to  held  or  evi- 
dence of  performance  of  annual  assessment  wcrk  on  the 
claim  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.  This  requirement  is  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  ty  the  owner  and 
renders  the  claim  void. 

Page  Investment  Co..  74  IELA  163  (July  12,  1983) 


The  failure  of  a holder  of  a millsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  § 1744(b) 
(1976)  to  file  an  annual  notice  of  intention  to  held 
the  millsite  is  a curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandoned  absent  a failure 
to  comply  with  a notice  of  deficiency. 

Si£har d_Hol land , 74  IBLA  167  (July  12,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  before  Cct.  21,  1976,  must 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  wcrk  on  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  ty  the  owner  and  renders 
the  claim  void. 

Les  Saulsberry.  74  IBLA  223  (July  18,  1963) 

Floyd  R.  Bekins1  Jr. . 75  IBLA  80  (Aug.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must 
file  with  the  Bureau  of  .Land  Management  within  90  days 
after  location  of  the  claim  a copy  of  the  location 
notice  and  a notice  of  intention  tc  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  wcrk  cn 
the  claim  prior  to  Dec.  31  of  each  calendar  year  there- 
after. The  evidence  of  assessment  wcrk  or  the  notice 
of  intention  to  hold  the  mining  claim  must  be  filed 
both  in  the  office  where  the  notice  of  location  of  the 
claim  is  recorded  and  in  the  proper  office  of  BLM. 

This  requirement  is  mandatory,  not  discretionary. 

Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  or  those  in  43  CFR 
3833.2. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a claimant  to  file  an  instrument 
required  by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the 
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statute  itself.  A matter  of  law,  it  is  self-cperati ve 
and  does  net  depend  upon  any  act  or  decision  cf  at 
administrative  official.  In  enacting  tbe  statute. 
Congress  did  net  invest  the  Secretary  with  authority  tc 
waive  the  requirements  cf  the  Act,  cr  tc  afferd  claim- 
ant any  relief  frem  the  statutory  ccnsequences. 

Cavid_R._ Mat  hews,  74  IELA  320  (July  28,  1983) 


Where  mining  claims  are  located  cn  public  land 
that  is  subsequently  transferred  to  the  State  cf  Utah, 
the  Department  cf  the  Interior  has  nc  further  interest 
in  or  control  over  that  land,  and  a mining  claimant  is 
not  required  tc  comply  with  the  recordation  and  filing 
requirements  cf  the  Federal  Land  Policy  and  Management 
Act  cf  1976. 

Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a nctice  cf  intention  to  bold  or  evidence  cf 
performance  cf  annual  assessment  wcrk  on  the  claim  cn 
or  before  Cct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  tc  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  cf  the  claim  by  the  owner  and  renders 
the  claim  void. 

Gordon  J.  Blake  et  al..  75  IELA  1 (Aug.  2,  1983) 


Under  sec.  314  cf  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cwner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  in  the  lccal  office  where  the  location  nctice  is 
recorded  and  in  the  proper  office  of  the  Eureau  cf  land 
Management  a notice  of  intention  tc  bold  the  claim  cr 
evidence  cf  performance  of  annual  assessment  wcrk  cn 
the  claim  pricr  tc  Dec.  31  cf  each  year  after  the 
calendar  year  in  which  tbe  claim  was  located.  This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  cf  the 
claim  by  tbe  cwner  and  renders  the  claim  void. 

Mackay  Bar  Cert..  75  IBLA  57  (Aug.  5,  1983) 

Mconwalker,  Inc.,  76  IELA  53  (Sept.  19,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
cwner  of  a mining  claim  located  cn  public  land  oust 
file  a notice  of  intention  to  held  the  mining  claim  cr 
evidence  cf  performance  cf  assessment  work  cn  tbe  claim 
prior  to  Dec.  31  cf  each  year.  There  is  nc  previsien 
tor  waiver  cf  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely, 
because  it  was  lost  in  the  mail,  the  consequence  must 
be  berne  by  the  claimant. 

D e 1 1 e r t_  A_._  F e ese , 75  IELA  74  (Aug.  10,  1983) 

Rachel  G.  Ccnover,  75  IELA  323  (Aug.  30,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  tbe  cwner 
cf  a mining  claim  located  after  Oct.  21,  1976,  oust 
file  a nctice  cf  intenticn  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  wcrk  cn  tbe  claim  pricr 
tc  Dec.  31  cf  each  calendar  year  thereafter.  This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  ccnclusively  tc  constitute  an  abandonment  cf  the 
claim  by  the  cwner  and  renders  the  claim  vcid. 

Paul  T.  Ryan,  Melvin  V.  Lunt.  75  IBLA  76  (Aug.  1C,  1963) 
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Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Set  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Get.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 

This  requirement  is  mandatory,  not  discretionary. 

Shamrock_Min ing_Inci , 75  IBLA  110  {Aug.  11,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  on  or  before  Oct.  21, 
1976,  must  file  a notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  assessment  work  on  the 
claim  before  Oct.  22,  1979,  and  prior  to  Dec.  31  cf 
each  calendar  year  thereafter.  The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  held  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  cf  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  these  in 
43  CFR  3833.2-1. 

Estate  of  Stanley  Styles,  75  IBLA  272  (Aug.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976) , the  owner 
of  a mining  claim  located  on  Federal  lands  must  file  a 
notice  of  intention  to  hold  this  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  calendar  year.  The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  held  the  mining 
claim  must  be  filed  both  in  the  office  where  the  loca- 
tion notice  for  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  This  require- 
ment is  mandatory,  not  discretionary.  Filing  of  evi- 
dence of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  or  those  in  43  CFR  3633.2-1. 

Mmund_G._Rich,  75  IBLA  275  (Aug.  26,  1983) 

Edward_H._Beck,  76  IBLA  80  (Sept.  21,  1983) 

Michael_J._Rcuse,  76  IBLA  183  (Oct.  3,  1983) 

C._G._Rhinehart,  76  IBLA  228  (Oct.  17,  1983) 

Ji_Nei 1_S mi t h , 77  IBLA  239  (Nov.  29,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a mining  claim  located  on  or  before  Oct.  21, 
1976,  must  file  a notice  of  intention  to  held  the  claim 
or  evidence  of  performance  of  annual  assessment  berk  on 
the  claim  prior  to  Dec.  31  of  each  calendar  year.  The 
evidence  of  assessment  work  or  the  notice  of  intention 
to  hold  the  mining  claim  must  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Bureau  cf  Land 
Management.  This  requirement  is  mandatory,  net  discre- 
tionary. Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
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Land  Policy  and  Management  Act  of  1976  or  these  in 
43  CFR  3833.2-1. 

Cliff  Sasselli,  76  IELA  8 (Sept.  6,  1983) 

11_D._C lent z , 76  IELA  180  (Oct.  3,  1983) 


Under  sec.  314  of  the  Federal  land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a miring  claim  located  on  or  before  Cct.  21, 
1976,  must  file  a notice  of  intention  to  hold  tie  claim 
or  evidence  cf  performance  of  annual  assessment  wer k cn 
the  claim  on  or  before  Cct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  assess- 
ment work  ci  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
cf  location  cf  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  This 
requirement  is  mandatory,  net  discretionary.  Filing  cf 
evidence  of  assessment  work  only  in  the  county  recording 
office  does  net  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976  or  those  in  43  CFR  3833.2-1. 

lasser , 76  IELA  11  (Sept.  6,  1983) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
cf  a mining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  local  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Eureau  cf  Land 
Management  a notice  of  intention  to  bold  the  claim  cr 
evidence  of  performance  of  annual  assessment  werk  cn 
the  claim  prior  tc  tec.  31  of  each  year  after  the 
calendar  year  in  which  the  claim  was  located.  Thus, 
where  claims  were  located  in  July  1981,  notice  cf 
intention  tc  hold  cr  a proof  of  labor  had  tc  be  filed 
with  BLK  prior  to  Dec.  31,  1982.  This  requirement  is 
mandatory  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

J2iLS_Ls_laldin3,  76  IELA  218  (Cct.  17,  1983) 


Under  sec.  314  cf  the  Federal  Land  Fclicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  an  unpatented  millsite  located  after  Cct.  21, 
1976,  must  file  a copy  cf  the  location  notice  with  the 
Eureau  of  Land  Management  within  90  days  after  loca- 
tion. There  is  no  statutory  requirement  that  subse- 
quent yearly  notices  cf  intention  to  bold  the  millsite 
he  filed  with  BLM.  The  regulations,  43  CFB  3633.2—1  (d) , 
require  that  a notice  of  intention  tc  hold  the  millsite 
claim  be  filed  with  ELM  cn  or  before  Dec.  3C  cf  the 
year  following  recordation  of  the  millsite  with  EIM. 

Eleanor.  A..,  Hill,  76  IBLA  234  (Cct.  17,  1983) 


A mining  claim  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  at  initio  and  the 
notice  cf  location  submitted  for  reccrdaticn  is 
rejected  insofar  as  it  covers  withdrawn  lands. 

However,  BLM  should  net  reject  the  notice  as  it  per- 
tains to  lands  open  tc  lccaticn,  provided  the  claim 
conforms  to  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

New  Spirit  Mjnjj.ng  Ccrp..  76  IBLA  252  (Cct.  17,  1963) 
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Under  sec.  314  of  the  Federal  Land  Eolicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a notice  of  intention  tc  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  21,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  cffice 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment. This  requirement  is  mandatory,  not  discretion- 
ary. Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Ed mu nd_J- _Ccwan , 76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744(b)  (1976),  and 

43  CFR  3833.1-2  (b),  the  owners  of  unpatented  lode  or 
placer  mining  claims  located  after  Oct.  21,  1976,  with- 
in 90  days  after  the  location  of  such  claims,  must  file 
in  the  proper  BLM  office  a copy  of  the  official  record 
of  the  notice  of  location  or  certificate  cf  location. 
Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owners,  and  they  are  properly  declared 
void. 

Sniffer  »2  Partnership,  76  IBLA  362  (Oct.  24,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  with  BLM  a notice  of  intention  to  hold  the 
claim  or  evidence  of  performance  of  assessment  wcrk  cn 
the  claim  by  Oct.  22,  1979.  The  evidence  cf  assessment 
work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  cf  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  cf  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  cf  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

He nry_Gi_Z acher , 77  IBLA  1 (Oct.  31,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  tc  hold  cr  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
with  BLM  on  or  before  Oct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  year  thereafter.  The  owner  of  a mining 
claim  located  after  Oct.  21,  1976,  must  file  a ccpy  cf 
the  notice  of  location  with  BLM  within  90  days  after 
the  date  of  location,  and  must  file  either  a notice  cf 
intention  to  hold  the  claim  or  evidence  cf  performance 
of  annual  assessment  work  on  the  claim  prior  to  Lee.  31 
of  the  calendar  year  after  the  claim  was  located  and 
prior  to  Dec.  31  of  each  year  thereafter.  These 
requirements  are  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  cf  the 
claim  by  the  owner  and  renders  the  claim  void. 

Homestake  Mining  Co..  77  IBLA  235  (Nov.  29,  1983) 


Where  the  evidence  submitted  by  an  appellant  pre- 
ponderates, a decision  declaring  unpatented  mining 
claims  abandoned  and  void  for  failure  tc  comply  with 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
cf  1976,  43  U.S.C.  § 1744  (1976),  will  be  vacated. 

Frank  J.  Tarantino.  77  IELA  328  (Dec.  5,  1983) 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lede  cr  placer  claim  located  pricr  tc 
Cct.  21,  1976,  shall  file  in  the  cffice  of  the  Eureau 
cf  land  Management  a copy  of  the  official  record  cf  the 
notice  cf  location  cr  certificate  of  location.  A cer- 
tificate which  purperts  tc  be  a certificate  cf  Iccaticn 
might  be  a certificate  of  amendment  cr  relocaticn. 
However,  the  document  filed  with  the  Bureau  cf  Land 
Management  is  presumed  to  be  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  tc  come  forward  with  preef 
that  the  document  is  something  other  than  that  which 
it  purperts  tc  be. 

Alumina  Development  Corp._of  Utah,  77  IELA  366  (Lee.  7, 
19837”  ~~ 


RELCCATICK 

An  amended  location  notice  generally  relates  back 
tc  the  date  cf  the  criginal  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a pricr  subsisting  Iccaticn  and  dees 
not  embrace  additional  or  new  land,  withdrawal  cf  land 
subject  tc  existing  rights  prior  to  the  filing  cf  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  net  invalidate  the  claims. 

I iicfhjl t_ E € r^ , 71  IELA  131  (Mar.  9,  1983) 


No  amended  location  of  a mining  claim  is  possible 
if  the  original  Iccaticn  was  void. 

liank_Mellu2zc,  71  IELA  178  (Mar.  10,  1983) 


Withdrawal  of  land  subject  tc  valid  existirg 
rights  dees  net  prevent  an  amended  loeatien  cf  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocaticn,  however,  will  net  relate  tack. 

To  establish  that  a location  of  a claim  after  a 
withdrawal  is  an  amendment  of  a location  made  before 
the  withdrawal,  a claimant  must  show  that  the  earlier 
location  included  the  portion  of  the  claim  subject  tc 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbreken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace  P,  Crccker.  73  IELA  78  (May  17,  1983) 


Mining  claims  located  cn  land  which  has  teen  with- 
drawn from  mineral  location  are  properly  declared  null 
and  vcid  ab  initic.  However,  where  cn  appeal  the 
mining  claimant  provides  evidence  which  tends  tc  shew 
that  some  cf  the  claims  are  amended  locations  cf  claim 
which  predate  the  withdrawal,  the  case  will  be  remande 
to  BLM  for  a determination  cf  which,  if  any,  cf  the 
claims  are  amended  locations. 

Portage  Creek  Mining  Co..  75  IBLA  3C9  (Aug.  3C,  1983) 


Ut  T3 
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Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  cf  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

Bick  £ Linda  Anderson.  76  IBLA  212  (Cct.  17,  1983) 


In  order  to  establish  that  a notice  cf  location 
of  a mining  claim  is  an  amended  location  which  relates 
back  prior  to  a BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  §$  869  tc  869-4 
(1976) , the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.  In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a relocation. 

Ronald  R.  Graham,  Dorothy  L.  Graham.  77  IELA  174 
TiiovT  1 77~1 983  j* 


SU  RF ACE  USES 

Under  the  Mining  Claims  Rights  Restoration  Act  cf 
1955,  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a group  of  mining  claims  within  land  withdrawn 
for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  to  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 

Grecjg_M._Millar , 74  IBLA  205  (July  18,  1983) 


Acceptance  by  the  Bureau  of  land  Management  cf  mining 
claimant’s  verified  statement  under  sec.  5 cf  the 
Act  of  July  23,  1955,  30  U.S.C.  § 613  (1976),  confirms 
only  those  rights  to  surface  resources  that  the  claim- 
ants held  on  July  23,  1955,  as  defined  or  limited  by 
other  existing  law. 

The  Bureau  of  Land  Management  properly  reserves 
to  the  United  States  in  a mineral  patent  for  0 £ C 
revested  grant  lands  the  timber  now  on  a mining  claim 
subject  to  the  Act  of  June  9,  1916,  39  Stat.  218,  and 
the  timber  now  or  hereafter  growing  on  a mining  claim 
subject  to  the  Act  of  Apr.  8,  1948,  62  Stat.  162. 

Joseph  A.  Barnes  et  al , 78  IBLA  46  (Dec.  13,  1983) 

9C  I.D.  550 


Under  the  Mining  Claims  Rights  Restoration  Act  cf 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a mining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  pcver- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.  The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

i£thur_Ai_Gotschall,  78  IBLA  81  (Dec.  16,  1983) 


BINING_CIAI|S--Continued 

TITLE 

The  Federal  Land  Pclicy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lede  cr  placer  claim  located  prior  tc 
Cct.  21,  1976,  shall  file  in  the  office  of  the  Eureau 
cf  Land  Management  a copy  of  the  official  record  cf  the 
notice  of  location  cr  certificate  of  location.  A cer- 
tificate which  purports  tc  be  a certificate  of  location 
might  be  a certificate  of  amendment  cr  relocation. 
However,  the  document  filed  with  the  Eureau  cf  land 
Management  is  presumed  to  be  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant’s  burden  tc  come  forward  with  prccf 
that  the  document  is  something  other  than  that  which 
it  purports  tc  be. 

Alumina  Development  Cere,  cf  Utah,  77  IEIA  366  (Eec.  7, 
19831  ” 


TUNNEL  SITES 

The  Act  cf  July  25,  1866,  14  Stat.  242,  which 
granted  a right-of-way  for  ccnstructicn  cf  a turnel  and 
a right  tc  purchase  ledes  within  2, COO  feet  from  the 
tunnel  discovered  by  constructing  the  turnel,  did  net 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion. A Bureau  cf  land  Management  decision  declaring 
a lode  mining  claim  located  within  2,CCC  feet  cf  the 
tunnel  rigbt-cf-way  null  and  void  ah  initio  will  be 
reversed . 

Intermountain  Exploration  Co..  76  IEIA  349  (Cct.  24, 

19817" 


WITHDRAWN  IANE 

Mining  claims  located  for  a nonmetallif ercus 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetal lif erous  minerals  are  properly 
declared  null  and  void  ab  initio.  Such  claims  are 
not  preserved  by  a recitation  in  the  location  notices 
that  the  claims  were  located  for  ’’bentonite  and  ether 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "fer  ether 
minerals  besides  bentonite,"  which  is  ncnroetallifercus. 

ii_J3a_£jc c ms , 70  IBLA  228  (Jan.  24,  1983) 


The  requirements  for  location  cf  a mining  claim  cn 
the  public  demain  are  governed  by  relevant  statutes  cf 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  ccnflict  with  Federal  mining  law.  Where 
recordation  cf  a certificate  cf  location  within  9C  days 
cf  location  cf  a claim  is  a required  element  cf  a 
miring  claim  location  under  state  law  and  the  certifi- 
cate cf  location  is  net  recorded  until  2 years  after 
segregation  cf  the  land  from  appropriation  under  the 
mining  law,  the  claim  is  properly  declared  null  an'd 
void  ab  initic  as  having  been  located  on  the  land  at  a 
time  when  it  is  net  open  tc  location,  regardless  cf  the 
fact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

Thom as_S t oe 1 ti na_e t_ a 1 . , 70  IBLA  231  (Jan.  25,  19E3) 


An  amended  loeatien  notice  generally  relates  lack 
to  the  date  cf  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a prior  subsisting  location  and  dees 
not  embrace  additional  or  new  land,  withdrawal  cf  land 
subject  tc  existing  rights  prior  to  the  filing  cf  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 


Rhinehart  Eerq.  71  IELA  131  (Mar.  9,  1983) 


136 


MfiING_CLAIMS — Continued 
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A mining  claim  located  on  land  previously  with- 
drawn  from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

J. . Pat, Kaufman,  71  IBLA  183  (Bar.  10,  1983) 

Robert  J.  King.  L.  K.  Hollenteak.  72  IBLA  75  (Apr.  12, 
1983) 

Ha nson_PropertiesJt_Inci,  74  IBLA  364  (July  28,  198  3) 

M..  Joa  n_EryanA_M  i chael_R  at  at  i ch , 76  IBLA  192  (Oct.  6, 

19837 


Mining  claims  located  on  land  previously  withdrawn 
from  entry  under  the  mining  laws  are  properly  declared 
null  and  void  ab  initio. 

Where  lands  which  have  teen  withdrawn  from  entry 
and  location  under  the  general  mining  laws  by  a public 
land  order,  in  determining  the  rights  of  a mining 
claimant  who  located  claims  subsequent  to  that  with- 
drawal, it  is  immaterial  that  the  land  in  question  is 
covered  by  a prior  withdrawal  for  a different  purpose. 

Joseph  E.  Voqler,  Doris  L.  Vogler^  Dwerl  Vcqler. 

72  IBLA  4 8~lApr7  12~,  198  37“ 


Where  the  land  on  which  a mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.  If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  claim  could  not  become 
valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a later  date. 

A request  by  a mining  claimant  to  drill  on  mining 
claims  after  the  land  has  been  withdrawn  from  mining  is 
properly  denied  where  the  work  would  be  an  effort  to 
make  a discovery  of  a valuable  mineral  deposit  within 
the  claim  rather  than  simply  a confirmation  or  cor- 
roboration of  a discovery  prior  to  the  withdrawal. 

United  States  vx  T._  Jx  JonesJt_ Robert  £.  Jones,  72  IELA 
52  "(Apr.  12, “983) 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  of 
the  withdrawal  or  at  some  other  time  in  the  past,  a 
mining  claim  cannot  be  considered  valid  unless  the 
claim  is  at  present  supported  by  a sufficient  dis- 
covery . 

United  States  v.  William  Lavon  Chappell  et  al.. 

72  IELA  88  "(Apr.  13,  19837 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d) (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

Allan  Kapser.  72  IBLA  387  (Hay  5,  1983) 


PINING  CIAIHS  — Continued 
WITHDRAWN  l AND — Continued 

Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a decision  holding 
that  such  claims  are  invalid. 

John  A.  Foss.  Maxine  Li,dke.  73  IBLA  16  (May  5,  1 9 € 3 ) 
E-_Hi_Cop eland , 75  IELA  87  (Aug.  11,  1983) 


A mining  claim  located  on  land  which  has  teen 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio. 

C ._ G 1 en n_ Cj iv e r , 73  IELA  56  (Pay  12,  1983) 


A mining  claim  located  for  a ncnmetall if ercus 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetallifercus  minerals  is  properly  declared  null 
and  void  at  initio. 

Withdrawal  of  land  subject  to  valid  existing 
rights  does  net  prevent  an  amended  location  of  a lining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  tack. 

To  establish  that  a location  of  a claim  after  a 
withdrawal  is  an  amendment  of  a location  made  tefere 
the  withdrawal,  a claimant  must  shew  that  the  earlier, 
location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace  Py  Crocker.  73  IBLA  78  (May  17,  1983) 


Land  segregated  pursuant  to  a Recreation  Eutlic 
Purpose  Act  classification  was  not  available  for  the 
location  of  mining  claims,  and  claims  thereafter 
located  are  null  and  void  at  initio. 

Gloria  Ann  Sandyikx  Judy  Neff,  73  IELA  82  (Cay  18, 
1983) 


A mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  tc  mineral  entry,  by  nctaticn  cf 
receipt  of  an  application  for  withdrawal,  is  prcperly 
declared  null  and  void  ab  initio. 

Philip  A.  Cramer.  74  IELA  1 (June  21,  1983) 


In  order  tc  become  entitled  to  a mining  claim,  a 
claimant  must  establish  the  presence  cf  a valuable 
mineral  depcsit.  3C  C.S.C.  § 22  (1976).  A valuable 
mineral  depcsit  exists  where  the  mineral  feund  is  cf 
such  quality  and  quantity  that  a person  of  ordinary 
prudence  wculd  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prcspect  cf 
success  in  developing  a valuable  mine.  Castle  v. 
.SSJSile*  l.E.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  D.S.  Supreme  Ccurt  in 
Chr jsroan  v.  Cpl jer . 197  D.S.  313  (1905).  It  has  teen 

refined  to  require  a showing  of  marketability,  j.e., 
that  the  mineral  can  be  presently  extracted,  relieved, 
and  marketed  at  a profit,  finite d_States  v.  Cclenan, 
390  D.S.  599  (1968) . Where  a claim  is  located  cn  land 
subsequently  withdrawn  from  appropriation  under  the 
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Dining  laws,  the  claim  must  be  supported  by  a discovery 
at  the  time  of  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity.  Cameron  v.  0£ited_ States, 
252  U.S.  450  (1920). 

Unjted  States  v.  Eva  H.  Pcol.et  ajl..  74  IBLA  37 
"(JuneT/T  1983) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of 
an  application  by  the  State  of  Alaska  to  select  lands 
segregates  those  lands  from  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.  A 
mining  claim  located  on  land  which  has  been  segregated 
and  closed  to  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

£E§d_Thom£Son,  74  IBLA  231  (July  19,  1983) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Shiny  Bock  Mining  Corp..  75  IBLA  136  (Aug.  15,  1983) 


In  accordance  with  sec.  24  of  the  Federal  Pcwer 
Act  of  1920,  as  amended . 30  U.S.C.  § 818  (1976) , and 
sec.  2(a)  of  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  30  U.S.C.  § 621  (1976),  the  Bureau  cf  Land 
Management  properly  declares  the  portion  of  a placer 
mining  claim  located  within  the  bcundaries  cf  a pre- 
existing power  project  to  be  null  and  void  ab  initio. 

The  Bureau  of  Land  Management  properly  declares 
null  and  void  ab  initio  the  portion  of  a placer  mining 
claim  located  on  land  previously  withdrawn  and  segre- 
gated from  appropriation  under  the  mining  laws  pursuant 
to  the  Act  of  Sept.  19,  1964  (78  Stat.  986;  43  U.S.C. 

§$  1411-1418  (1976) ) . 

N i_<3. _Si ngle t on , 75  IBLA  168  (Aug.  19,  1983) 


Mining  claims  located  on  land  which  has  been  with- 
drawn from  mineral  location  are  properly  declared  null 
and  void  ab  initio.  However,  where  on  appeal  the 
mining  claimant  provides  evidence  which  tends  to  show 
that  some  of  the  claims  are  amended  locations  of  claims 
which  predate  the  withdrawal,  the  case  will  be  remanded 
to  BLM  for  a determination  of  which,  if  any,  cf  the 
claims  are  amended  locations. 

Portage  Creek  Mining  Co. . 75  IBLA  309  (Aug.  30,  1983) 


A mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  is  properly  declared  null  and  void. 

Hithdrawal  of  land  subject  tc  valid  existing 
rights  does  net  prevent  an  amended  loeatien  cf  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

Rick  S Linda  Anderson.  76  IBLA  212  (Oct.  17,  1983) 


Conti  n ued 

WITHDRAWN  L AND— Continued 

A mining  claim  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  ab  initio  and  the 
notice  of  lecation  submitted  for  recordation  is 
rejected  insofar  as  it  covers  withdrawn  lands. 

However,  BLB  should  not  reject  the  notice  as  it  per- 
tains to  lands  open  to  location,  provided  the  claim 
conforms  tc  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

Hew  Spirit  .Wiping  Ccrp..  76  IBLA  252  (Oct.  17,  1963) 


The  Act  cf  July  25,  1866,  14  Stat.  242,  which 
granted  a right-of-way  for  construction  of  a turnel  and 
a right  tc  purchase  ledes  within  2, COO  feet  frem  the 
tunnel  discovered  by  constructing  the  tunnel,  did  net 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion. A Bureau  cf  Land  Management  decision  declaring 
a lode  mining  claim  located  within  2,000  feet  cf  the 
tunnel  rigbt-cf-way  null  and  void  ab  initio  will  he 
reversed . 

Intermountain  Exploration  Cc . , 76  IB  I A 349  (Cct.  24, 

198  3) 


Mining  claims  are  properly  declared  tc  be  void  ab 
initio  when  it  is  shewn  that  the  master  plat  in  the 
local  Bureau  cf  Land  Management  office  shews  that  the 
lands  located  are  within  an  area  withdrawn  frem  mineral 
entry. 

lJEU_Jcj!ast€r_et_al.,  76  IBLA  370  (Oct.  25,  1963) 


A mining  claim  located  on  land  at  a time  when  the 
land  is  segregated  from  mining  location  by  a withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 

John  L.  Grassmejer.  77  IELA  156  (Nov.  16,  1983) 


A mining  claim  lccated  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  vcid  ab  initio.  Lands  segregated  by  Acts  cf 
Congress  from  all  forms  of  entry  under  the  public  land 
laws  cf  the  United  States  for  a 10-year  peried  fer 
conveyance  tc  the  Colorado  River  Commission  cf  Bevada 
acting  for  the  State  c£  Nevada  are  net  available  fer 
location  of  mining  claims  where  the  Commission  submit- 
ted a timely  application  for  conveyance  of  the  lands  tc 
the  State  in  accordance  with  provisions  of  the  Acts. 

Kalcolm  L.  Figert,  Leonard  Weiner.  77  IBLA  160 
(Nov~-16~  19E3)~" 


When  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  tc  the  location  of  a mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Upjted  States. v.  Jaqk  B.  S. Buth.V,  piece.  77  IELA  2C5 
(Nov.  22,  19637 


"Nctaticn  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Eureau  cf  Land  Management 
have  teen  noted  tc  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  cf  ether  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  ty 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  teen  changed  to  reflect  that  the  land  is  no 
longer  sc  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  cr  where 
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HI NI^G_C LAI  MS  — Continued 
WITHDRAWN  LAND — Continued 

the  segregative  use  so  noted  is  void,  voidable,  ex  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Mining  claims  located  on  lands  which  are  clcsed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a matter  of  law,  and  no  property  rights  are  created 
thereby.  Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a decision  holding 
that  such  claims  are  invalid. 

Shin£_Roc)c  Minina  Corp.  JCn  Reconsideraticn)  , 77  IELA 
261  (Nov.  30,~198j7 


MINING  CITIES  BIGHTS,.  RESTORATION  ACT — Continued 

placer  mining  on  such  land  would  result  in  substartial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  tc 
permit  limited  cr  restricted  placer  mining  cn  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  cr  none  at  all.  The  only  condition  which 
he  may  impose  cn  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  cf 
the  claim  tc  its  condition  immediately  prior  to  miring 
operations. 

Arthur  A.  Gots£hall,  78  IELA  81  (Dec.  16,  1983) 


Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (new  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  pewer- 
site  lands  is  void  ab  initio  unless  the  land  has  teen 
restored  to  such  entry  in  accordance  with  sec.  24  cf 
the  Federal  Power  Act,  16  U.S.C.  § 818  (1976)  . 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 

Ronald  B.  McLean.  77  IBLA  380  (Dec.  7,  1983) 


MINING  CCCUEjNCT  ACT 

PRINCIPAL  EL ACE  CF  RESIDENCE 

ELM  may  prcperly  reject  an  application  tc  purchase 
land  pursuant  to  sec.  1 of  the  Mining  claims  Occupancy 
Act,  as  amended , 30  U.S.C.  § 701  (1976),  where  the 
applicant  dees  not  establish  that  the  land  was  occupied 
as  a principal  place  cf  residence  by  himself  cr  his 
predecessor  in  interest  for  the  7 years  pricr  tc 
July  23,  1962. 

£harles_AA_Mjtchellx_Sr.,  77  IELA  266  (Nov.  3C,  1983) 


”Inin£_claims_rights_restcration_act 

Under  the  Mining  Claims  Rights  Restcraticn  Act  cf 
1955,  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a group  of  mining  claims  within  land  withdrawn 
for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  tc  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 


MISTAKES 

Where  the  Eoard  cf  Land  Appeals  has  previously 
held  that  the  record  did  not  shew  that  lands  were  ever 
open  to  the  operation  cf  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  tc 
colcr-cf-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Hoard’s  previous  decision 
will  be  vacated  as  will  ELH's  decision  applying  it  as  a 
basis  for  rejecting  a colcr-of-title  application. 


Gregg  M,  , Millar,  74  IBLA  205  (July  18,  1983) 


Estate  of  John  C.  Erinton.  71  IELA  160  (Mar.  1C,  1983) 


In  accordance  with  sec.  24  of  the  Federal  Power 
Act  of  1920,  as  amended,  30  U.S.C.  $ 818  (1976) , and 
sec.  2 (a)  of  the  Mining  Claims  Rights  Restcraticn  Act 
of  1955,  30  U.S.C.  $ 621  (1976),  the  Bureau  cf  Land 
Management  properly  declares  the  portion  of  a placer 
mining  claim  located  within  the  boundaries  cf  a pre- 
existing power  project  to  be  null  and  void  ah  initio. 

W.  G.  Singleton.  75  IBLA  168  (Aug.  19,  1983) 


Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  net  open  to 
mineral  location.  Any  mining  claim  located  cn  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  $ 818  (1976). 

lonald_B._McLean,  77  IBLA  380  (Dec.  7,  1983) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Eureau  cf  land  Management 
have  been  ncted  tc  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  cf  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  nc 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  pcsted  tc  the  records  in  errer,  cr  where 
the  segregative  use  sc  noted  is  void,  vcidatle,  ci  has 
terminated  cr  expired,  sc  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Irvin  D.  Bird,  Jr..  73  IELA  210  (Bay  27,  1983) 

Shiny  Rock  Mining  Ccrp..  75  IBLA  136  (Aug.  15,  1983) 

Shinj  Rock  Mining  Ccrp..  (On  Reconsideraticn).  77  IELA 
2 6 1~  (Nov”  3C  ,~  1 9 6 3j 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a mining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
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NATION  AL_ENVIRONM  ENT  A L_POI  ICjf_  ACT_OF_J96  9 
(See_a Iso  Environmental  Policy  Act — if  included  in  this 
Index.) 

ENVIRONMENTAL  STATEMENTS 

A decision  to  implement  a vegetative  management 
program  will  be  affirmed  insofar  as  it  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment.  However,  tc  the 
extent  the  record  does  not  show  that  a salient  aspect 
of  the  program  has  been  assessed,  and  that  aspect  falls 
within  the  scope  of  the  Board's  jurisdiction,  it  may 
not  be  implemented  until  an  adequate  analysis  of  all 
relevant  factors  has  been  prepared. 

SOCATS  e t_al_. lQn_Feconsi deration.!#  72  IBL A 9 (Apr.  4, 

1983“ 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer in  good  faith,  based  upon  a proper  and  sufficient 
record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

Southwest  Resource  Council,  Inc.,  National  S Arizona 
Wildlife  Federations,  73  IBLA  39  (May  11,  19837 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  on  a proper  and  sufficient 
environmental  analysis  compiled  according  tc  estab- 
lished procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

Colorado  Open  Space  Council,  73  IELA  226  (May  31,  1983) 


N ATIONAL_PARK_SERVICE_AREAS 
GENERALLY 

Unless  the  statute  creating  the  area  specifically 
provides  otherwise,  areas  within  the  national  park 
system  are  not  open  for  location  of  mining  claims. 

H ._E ._ Binqh a m_e t_al. , 73  IBLA  19  (May  9,  1983) 

Tom  Brown.  74  IBLA  34  (June  27,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Bead 
National  Recreation  Area,  and  the  National  Park  Service 
has  declined,  under  43  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 


Si_Dawson,  73  IELA  301  (June  7,  1983) 

Chevr OD-U^S^ In cA , 74  IBLA  92  (June  30,  1983) 


NATIC NAL_ P A F K_S E R V ICE_ ARE AS — Co  ntinued 
GENERALLY — Continued 

An  oil  and  gas  lease  offer  Is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Bead 
National  Recreation  Area,  and  regulation  43  CEE  35C 1 . 3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  fcr  a lease  in  this  area,  and  such  con- 
sent is  refused . 

Edward  Seqqerscn,  Jr.  JCn  Reconsideration) , 74  IEIS 
267  (July  25,  1983) 


Bureau  cf  Land  Management  properly  rejects 
combination  prospecting  permit/niner al  lease  applica- 
tions for  lands  within  the  Whiskeytown  Onit  cf  the 
Whiskeytown-Shasta-Tr inity  National  Recreation  Area 
that  are  not  open  tc  mineral  leasing  under  43  CEE 
3566.2-2. 

£avid^Br it  ter , 74  IELA  271  (July  25,  1983) 


NAVIGABLE  WATERS 

The  exemption  under  sec.  404  (r ) for  an  otherwise 
Federal  project  is  available  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
provided  that  the  ether  conditions  for  the  exemption 
are  met  and  the  project  remains  in  Federal  control. 

Federal  Water  Pollution  Control  Act  - Sec.  404 
Compliance, for .projects  Funded  in  Part  by  State 
and  Local  Entities,  1-36915  (Supp.  IJ, 

“(June  2,  19837  90  I.D.  255 


An  island  within  the  public  domain  in  a navigable 
stream  and  actually  in  existence  at  the  time  cf  tie 
admission  tc  t be  Union  cf  the  state  within  which  it  is 
situated  remains  the  property  of  the  United  States. 

Cnee  an  island  in  a navigable  stream  which  is 
public  land  washes  away  totally  and  then  after  state- 
hood a new  island  forms  in  the  same  place , title  tc  the 
new  land  is  in  the  state. 

Cay  id  A„  Prcvinse.  78  IELA  85  (Dec.  16,  1983) 


NCTICE 

GENERALLY 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Enserch  Exploration#  Inc..  70  I E I A 25  (Jan.  6,  196  3) 

Erna_Jellenj  Suzanne  K . Marco,  70  IEIA  29  (Jan.  6, 

1983) 

Gerwjn  Elake  Biding.  70  IEIA  59  (Jan.  10,  1983) 

Nicho las_ J._ Purihy , 71  IEIA  368  (Mar.  28,  1983) 

£lea nor_ A Ee lser  , 72  IELA  232  (Apr.  26,  1983) 

Inez  McDorman.  Audrey  Pilger.  72  IBLA  383  (May  5,  1983) 

James  D.  Boss.  Maria  J.  Bess.  72  IEIA  395  (May  5,  1983) 

A do b e_Oj I_6_Gas_Ccrp . , 73  IEIA  263  (June  7,  1983) 

Earcld  L.  long , 73  IEIA  280  (June  7,  1983) 

Ray  McKee.  Cheryl  McKee.  73  IELA  311  (June  7,  1983) 
Continued  — 
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NOTICE — Continued 

GENERALLY — Continued 

Barbara  Payne,  73  IBLA  381  (June  15,  1983) 

Jacqueline  Balen,  73  IBLA  383  (June  15,  1S83) 

Uni ted_ Vent ures , IBLA  31  (June  24,  1983) 

Page  Investment  Co..  74  IBLA  163  (July  12,  1983) 

Shjrley  Pomerinke,  74  IBLA  210  (July  18,  1983) 
Hughes_Mineralsx_Inc. , 74  IBLA  217  (July  18,  1983) 

Jose£h i ne_S 1 C£er , 74  IBLA  234  (July  19,  1983) 

Paul  T.  Ryan,  Melvin  ?«  Lunt,  75  IBLA  76  (Aug.  10,  1983) 
Feick  Associates,  76  IBLA  292  (Oct.  18,  1983) 

Thomas  H.  Bloch,  76  IBLA  364  (Oct.  25,  1983) 

Our  Turn  Now  Ass'n,  77  IBLA  24  (Cct.  31,  1983) 


Where  a noncompetitive  over-the-ccunter  cil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation,  where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a notice  of  the  stipulation  in  the  public 
room  of  the  BLN  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Security  Resources  Corp..  70  IBLA  319  (Jan.  31,  1983) 


No  lease  for  lands  on  which  there  is  a well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.  Upon  a BLM  determination  that  a lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a hearing  cn 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 

C 6 K Petroleum . Inc.^  Twin  Arrowx  Inc. . 70  IBLA  354 
(Febl  3,  1983)"*' 


The  Department  is  obligated  to  notify  only  the 
lessee  of  record  about  the  termination  of  an  cil  and 
gas  lease  for  cessation  of  production.  If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  other 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 

KernCo  Drilling  Co.  et„al..  71  IBLA  53  (Feb.  22,  1983) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  offerer  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a counter  effer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

Robert  P.  Schafer.  71  IBLA  191  (Bar.  14,  1983) 


NOTICE— Continued 

GENERALLY — Continued 

Upcn  a determination  that  production  has  ceased  on 
an  cil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  cn  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity tc  request  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presetted 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

Impel  Energy  CcrpT.  71  IBLA  237  (Bar.  IB,  1S83) 


Where,  pursuant  to  43  CFR  3112.4-1,  EIE  sends 
notice  by  certified  mail  to  a simultaneous  cil  and  gas 
lease  applicant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  ELB  marked  "Unclaimed"  by  the  Postal 
Service,  and  where  nondelivery  did  net  occur  as  a 
result  cf  the  negligence  cf  the  Postal  Service,  the 
applicant  is  considered  to  have  teen  served  at  the  time 
cf  return  tc  ELfl  by  the  Postal  Service  cf  the  undeliv- 
ered certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  cf  the 
notice. 

Bichele_Bi_Cawursk,  71  IELA  343  (Bar.  28,  1983) 


Where,  pursuant  tc  43  CFR  3112.4-1,  ELB  sends 
notice  by  certified  mail  to  a simultaneous  cil  and 
gas  lease  applicant  at  his  record  address  that  he  must 
exe.cute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  nctice  is 
returned  to  ELB  marked  "Unclaimed"  by  the  Pcstal  Ser- 
vice, and  where  nendelivery  did  net  occur  as  a result 
of  the  negligence  of  the  Postal  Service,  the  applicant 
is  considered  tc  have  been  served  at  the  time  cf  return 
to  BLB  by  the  Postal  Service  cf  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  cf  the  nctice. 

Robert  K . Cambridge,  72  IELA  66  (Apr.  12,  1S83) 


Where  a ncnccmpetiti ve  over-the-counter  cil  and 
gas  lease  is  issued  without  notice  tc  the  offerer  cf  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offerer,  and  it  is  witheut  effect  in  the  absence  cf  the 
offeror's  consent  tc  the  additional  stipulaticn.  How- 
ever, the  offerer's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  tc  be 
validly  issued,  unless  the  offeror  objects  tc  the 
stipulaticn  within  3C  days  cf  its  receipt.  Any 
deficiency  in  the  nctice  procedure  for  the  stipulaticn 
is  cured  when  the  offerer  fails  to  object  timely  tc 
imposition  cf  the  new  stipulaticn. 

Harry  K.  Veal,  73  IELA  86  (Bay  18,  1983) 

William  A.  Stevenscn,  Altex  Oil  Corn..  Imperial 
Resources,  Inc..  Donald  wt  Stevenson,  Overthrust  Part- 
nerfhip,  73  IELA  305  (June  7,  19837 


Where,  pursuant  to  43  CFR  3112.4-1,  ElB  seeds 
notice  by  certified  mail  to  a simultaneous  cil  and  gas 
lease  applicant  at  his  record  address  that  be  must 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  tut  has  no  date  for  the 
second  attempted  delivery,  and  the  Pcstal  Service  held 
the  ELB  notice  for  the  required  time,  negligence  hy  the 
Eostal  Service  is  not  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  be 
failed  to  pay  the  rental  within  the  required  3C  days. 


NOTICE — Con  tinned 

GENERALLY — Continued 

BLN  correctly  rejected  appellant's  oil  and  gas  lease 
application. 

SHI  iam_F._Hei  ns_1 1 1 , 74  IBLA  133  (June  30,  1983) 


Estoppel  will  not  lie  against  the  Government 
where  the  record  establishes  that  a party  is  properly 
chargeable  with  knowledge  of  the  true  facts,  regard- 
less of  whether  those  facts  were  actually  kncwn  by  that 

party. 

Ce les te_C,._ Gey n berg,  74  IBLA  180  (July  18,  1983) 


Where  documents  sent  to  a prospective  oil  and  gas 
lease  offeror  are  returned  because  the  addressee  has 
moved,  and,  on  appeal  from  a rejection  of  his  applica- 
tion for  failure  to  submit  an  offer  and  tender  the 
first  year's  rental,  the  applicant  establishes  that  he 
had  left  a current  forwarding  address  with  the  postal 
authorities,  the  provisions  of  43  CFR  1810.2(b)  relat- 
ing to  constructive  receipt  do  net  apply,  and  the 
rejection  of  the  application  will  be  reversed. 

L.  Lee  Horschman.  74  IBLA  360  (July  28,  1983) 


The  failure  of  an  Administrative  Law  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

Estate  of  Richard  Evans  Walker,  12  IBIA  44  (Oct.  28, 
1983) 


The  Bureau  of  Land  Management's  transmission  of  a 
decision  to  a person's  address  of  record  by  certified 
mail  constitutes  constructive  service  even  though  the 
attempt  by  the  post  office  to  deliver  the  document  at 
that  address  was  unsuccessful.  Such  delivery  meets  the 
requirements  of  the  regulations  governing  communica- 
tions by  mail,  43  CFR  1810.2(b). 

Red  Rock  Golf  6 Recreational  Ass_^nat_Inci,  77  IELA  87 
(Rqv.~97  1983)“ 


OFFICERS  AND  EMPLOYEES 

(See  also  Federal  Employees  6 Officers — if  included  in 
this  Index.) 

In  the  Department ' s appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  beard  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  on  the  sccpe 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a preponderance  cf  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 


£Ji_i®£_GAS_ LEASES 

(See_also  Mineral  leasing  Act,  Cuter  Continental  Shelf 
lands  Act — if  included  in  this  Index,,) 

GENERALLY 

Where  the  regulations  require  an  oil  and  gas  lease 
applicant  whe  is  receiving  the  assistance  cf  any  ether 
person  cr  entity  which  is  in  the  business  of  providing 
assistance  tc  participants  in  a Federal  oil  and  gas 
leasing  program  tc  file  a copy  of  any  agreement  with 
such  person  cr  entity  and  the  applicant  fails  tc  dc  sc, 
the  application  properly  is  rejected. 

BowarjO.a_.Ej.lii*  70  IBLA  7 (Jan.  6,  1983) 


The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geclcgic  evalua- 
tion of  tracts  of  land  offered  at  a sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  tc 
rely  on  its  reasoned  analysis. 

If a<L£_Stev€£s*_Inc.,  70  IELA  377  (Feb.  8,  1983) 


A Federal  oil  and  gas  lease  conveys  tc  the  lessee 
the  exclusive  right  tc  develop  the  leased  deposits.  In 
view  of  the  exclusivity  of  this  grant,  no  cne  may  law- 
fully install  equipment  for  such  development  cr  a 
Federal  leasehold  unless  he  holds  such  authority  by  cr 
through  the  lessee. 

Another  person  claiming  through  or  under  a lessee 
has  the  same  right  tc  remove  equipment  as  the  lessee 
himself  and  must  exercise  it  within  the  same  tine 
period  the  lessee  would  have  had  to  do  so. 

With  regard  to  oil  and  gas  leases,  forfeitures  are 
favored  by  the  law,  sc  that  such  leases  are  tc  be  con- 
strued liberally  in  favor  of  the  lessor  and  previsions 
for  forfeiture  strictly  enforced. 

Where  an  oil  and  gas  lease  limits  the  lessee's 
right  tc  remove  equipment  placed  on  the  lease  tc  a cer- 
tain period  cf  time  following  the  lease's  termination, 
any  equipment  left  on  the  leasehold  after  that  period 
becomes  the  property  of  the  lessor. 

The  Department  is  obligated  tc  notify  only  the 
lessee  cf  record  about  the  termination  of  an  oil  and 
gas  lease  fci  cessaticn  cf  production.  If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  ether 
person  must  look  to  the  lessee  of  record  tc  provide 
notice  of  the  termination  of  the  lease  cr  for  redress 
if  such  notice  is  net  provided. 

|er n€o__ Dr j 1 ng_Cc^,_e t_a  1 . , 71  IBLA  53  (Feb.  22,  1983) 


The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geclcgic  evalua- 
tion of  tracts  of  land  offered  at  a sale  cf  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  tc 
rely  on  its  reasoned  analysis. 

The  bids  received  at  a sale  cf  competitive  oil  and 
gas  leases  or.  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

fiary ey_E ._ Y a t es_Cc . , 71  IELA  134  (Mar.  9,  1983) 


United  States  Fish_6  W i Id 1 if e_ Service , 72  IELA  218 
(Apr.  25, “19837 
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OIL  AND  GAS  LEASES — Con tinued 
GENERALLY — Continued 

Where  ELM  informs  an  offeror  for  an  cver-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLM's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filing  a notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

J ohn_  R._A  Merscn » 11  IBLA  172  (Mar.  10,  1903) 


A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest”  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

£o Id ie_ S kodr as , 72  IBLA  120  (Apr.  14,  1983) 


The  provisions  of  43  CFR  3102.6-2,  relating  to 
filing  of  a signed  statement  or  copy  of  a written 
agreement  with  persons  who  assist  an  applicant  in  a 
Federal  oil  and  gas  leasing  program,  are  strictly 
construed.  In  the  event  an  offeror  fails  to  comply 
therewith,  the  offer  is  properly  rejected. 

Iyrex_Oil_Co. t 73  IBLA  241  (June  1,  1983) 


Minerals  Management  Service  is  the  Secretary’s 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis.  However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a bid  as  inadequate,  it  must 
ensure  that  a reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

The  bids  received  at  a sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Edward  L.  Johnson.  73  IBLA  253  (June  2,  1983) 


Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a Federal  oil  and  gas  lease. 

IS M J_Explor a tion_Gr oup , 74  IBLA  185  (July  18,  1983) 
Associa tesi_Inci , 74  IBLA  192  (July  18,  1983) 


An  oil  and  gas  lease  offer  for  less  than  64C  acres 
of  land  is  properly  rejected  when  the  offer  fails  to 
include  other  adjoining  lands  which  were  available  for 
leasing  at  the  time  the  offer  was  filed,  although 
included  in  a prior  outstanding  lease  offer. 

Edward_Ei_Nicksic,  75  IBLA  4 (Aug.  2,  1983) 


CIL  AND  GAS  IEASES — Con tinued 
GENERALLY — Continued 

Minerals  Management  Service  was  the  Secretary's 
technical  expert  in  matters  concerning  geclcgical 
evaluation  cf  tracts  cf  land  offered  at  a sale  cf  com- 
petitive oil  and  gas  leases  and  the  Secretary  was 
entitled  to  rely  cn  its  reasoned  analysis,  flcwever, 
when  the  Eureau  of  Land  Management  relies  cn  that 
analysis  in  rejecting  a bid  as  inadequate,  it  must 
ensure  that  a reasoned  explanation  is  provided  for  the 
record  to  support  the  decisicn. 

Ambra  Ojl.S  Gas  Cc..  75  IBLA  11  (Aug.  2,  1983) 


Where  a group  cf  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a single 
check  to  cover  the  filing  fees,  it  was  error  fcr  the 
Bureau  cf  Land  Management  to  deposit  the  check  without 
first  examining  the  applications  to  ascertain  the  ade- 
quacy of  the  amount  cf  the  check  as  required  by  43  CEF 
3112.5  (a)  (3)  (1982) . 

Charles  Andersen.  76  IELA  402  (Cct.  27,  1983) 


Where  a 1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  cf  production 
beyond  1956  cn  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  cf  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

Constitution  Petroleum  Co. f Inc. . 78  1EIA  3 (lec.  12, 
1983)  ’ 


ACQUIRED  LINDS  LEASES 

It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  cf  acquired  land, 
not  surveyed  under  the  rectangular  system  cf  public 
land  surveys,  where  the  boundary  of  the  tract  is  net 
described  by  course  and  distance  between  the  successive 
angle  points  cf  the  boundary  of  the  tract,  where  there 
is  an  exclusion  cf  an  area  within  the  boundary  cf  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Katherine  C.  Thcuez,  69  IELA  391  (Jan.  4,  1983) 


An  acquired  lands  oil  and  gas  lease  offerer  may 
properly  be  required  to  furnish  the  Eureau  cf  land 
Management  with  certain  title  information  from  the 
county  recorder's  offices  as  a precondition  tc  lease 
issuance  if  the  Eureau  has  insufficient  title  informa- 
tion. However,  where  the  oil  and  gas  plat  bears  the 
notation  that  the  United  States  holds  a 5C  percent 
mineral  interest,  it  is  unreasonable  for  the  Eureau  tc 
require  the  efferor  tc  submit  information  from  the 
county  records  tc  establish  the  50  percent  mineral 
interest  in  the  United  States  without  first  attempting 
to  verify  its  reccrds. 

James  M.  Chudncw,  70  IBLA  150  (Jan.  18,  1983) 


It  is  proper  to  reject  an  acquired  lands  cil  and 
gas  lease  offer  submitted  fcr  less  than  an  entire  tract 
cf  acquired  lands,  net  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  bcundary  cf 
the  land  sought  is  net  described  by  course  and  distance 
between  each  successive  pair  of  angle  pcints  cf  tie 
boundary  of  the  tract. 


5i!21  as_Cc n ne  1 1 , 70  IELA  289  (Jan.  27  , 1983) 
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OIL_AND_GAS_LEASES — Continued 

ACQUIRED  LANDS  LEASES — Continued 

An  acquired  lands  oil  and  gas  lease  cffer  is 
properly  rejected  when  the  metes  and  bounds  description 
in  the  offer  is  stated  as  starting  from  corner  1 cf 
tract  S-18 , when  in  actuality,  the  metes  and  bounds 
description  originates  from  corner  2 of  tract  S-18. 

BLM  is  not  required  to  alter,  modify,  or  correct  the 
metes  and  bounds  description  in  an  over-the-counter 
acquired  lands  oil  and  gas  lease  offer  in  order  to 
resolve  a disparity  in  the  land  description. 

I h o ma s_Co n ne 1 1 , 70  IBLA  292  (Jan.  27,  1983) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  them, 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

Md£co_Production_Cgs_x_Inc.  , 70  IE1A  339  (Feb.  2,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1947,  as  amended,  30  U.S.C.  §$  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

Jose£h_C ._Manga , 71  IBLA  187  (Mar.  10,  1983) 
£l2£§I>ce_He n twor th , 72  IBLA  248  (Apr.  27,  1983) 

Bobert  G.  Lynn.  72  IBLA  355  (Apr.  29,  1983) 
Ait§I_g±I_Cgr£. , 73  IBLA  73  (May  17,  1983) 

Joe_E_._She  1 1 on,  73  IBLA  250  (June  2,  1983) 


Under  43  CFR  3101.2-3  (c)  an  offer  or  application 
for  accreted  lands  not  described  in  the  deed  to  the 
United  States,  must  include  a description  by  metes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  on  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  angle 
point  on  the  perimeter  of  the  acquired  tract  to  which 
the  accretions  appertain. 

Pau l_C_._Kghlmanx_Lee_Ei_McDgnald , 71  IBLA  357 

"(iar.~28,~l983r 


The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1947,  as  amended , 30  U.S.C.  §$  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  of 
leases  tor  such  land.  Where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  ncncompetitively , but 
indicates  a willingness  to  lease  competitively,  the 
Department  of  the  Interior  is  without  authority  tc 
lease  the  lands  noncompetitively . 

Sam_Px_ Jones , 74  IBLA  242  (July  19,  1983) 


Cl I_ A ND_G AS_ I E AS ES — Cent i n ue  d 

ACQUIRED  LANDS  LEASES — Continued 

A noncompetitive  oil  and  gas  lease  offer  fer  at 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  teen  determined  tc  be 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field,  even  when  leasing  might  be  considered  in 
the  public  interest  because  the  cffer or  is  the  owner  cf 
the  ether  cne-hal f interest. 

War ex_Gajr  1_LX„ ka re , 74  IEL A 256  (July  22,  1963) 


It  is  proper  to  reject  an  oil  and  gas  lease  cffer 
submitted  fez  a tract  cf  acquired  land,  net  surveyed 
under  the  rectangular  system  cf  public  land  surveys, 
where  the  bcundary  cf  the  tract  is  not  described  by 
course  and  distance  between  the  successive  angle 
points  on  the  bcundary  cf  the  tract. 

The  responsibility  cf  furnishing  a proper  and 
adequate  description  cf  lands  in  an  oil  and  gas  lease 
cffer  is  upen  the  offeror,  and  difficulties  in  ascer- 
taining a proper  metes  and  bounds  description  dc  net 
preclude  the  requirement  that  such  lands  be  correctly 
describe  d . 

8usky_0il_cc_2 , 74  IELA  264  (July  25,  1983) 


An  cver-the-ccunter  oil  and  gas  lease  cffer  which 
describes  acquired  land  by  tract  acquisition  number 
must  be  accompanied  by  a map  showing  the  location  cf 
the  requested  lands  cr  the  cffer  will  be  rejected. 

SOIL. » 21  d . 15  IELA  133  (Aug.  15,  1983) 


A BLM  decision  rejecting  a noncompetitive  cil  and 
gas  lease  offer  fer  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
conveyed  to  the  United  States,  will  be  affirmed  cr 
appeal  where  the  offerer,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
Michigan  Dormant  Minerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

2ljce_lnv esters,  75  IELA  183  (Aug.  22,  1983) 


An  oil  and  gas  lease  offer  for  acquired  lands  is 
properly  rejected  where  it  contains  an  incomplete  land 
description,  specifically,  the  failure  tc  specify  the 
section  as  required  by  43  CFR  3101.2-3  (a) . 

HqlHam,  E.  Fawljns,  76  IELA  165  (Sept.  27,  1963) 


The  Act  establishing  the  Flaming  Gorge  Naticnal 
Recreation  Area  requires  that  any  cil  and  gas  lease  cr 
permit  be  issued  only  with  the  consent  of  the  Secretary 
cf  Agriculture  and  subject  to  such  conditions- as  he  may 
prescribe.  16  U.S.C.  § 460v-4  (1976).  Where  EIK  ccn- 
ditiens  the  grant  of  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas  F.  Strccck.  77  IELA  137  (Ncv.  15,  1963) 


The  Mineral  Leasing  Act  for  Acquired  lands  cf  1947, 
as  amended . 30  U.S.C.  $§  351-359  (Supp.  V 1981),  autho- 
rizes the  Secretary  of  the  Interior  tc  lease  all  depos- 
its cf  cil  and  gas,  inter  alia,  which  are  owned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.  Where  the  mineral  interest  in 
lands  sought  by  appellant  is  owned  by  the  State  cf 
Colorado,  BIS  may  not  issue  a lease  pursuant  tc 
30  U.S.C.  § 352,  even  though  the  United  States  cwns 
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the  surface.  BLB's  management  of  the  public  lands 
pursuant  to  sec.  302  of  the  Federal  Land  Eolicy  and 
Banageraent  Act  of  1976,  43  U.S.C.  § 1732  (1976),  dees 
not  extend  to  lands  whose  mineral  estate  is  cwned  by 
the  State  of  Colorado  and  whose  surface  is  managed  by 
the  Army. 

Donald  Ernest  Willkens.  77  IB  LA  144  (Nov.  15,  1983) 


BLN  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a Secretarial  moratorium  on  noncompetitive  oil  and 
gas  leasing. 

A noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  may  properly  describe  the  requested  land 
by  acquisition  tract  number  assigned  by  the  acquiring 
agency,  in  accordance  with  43  CFR  3101 . 2-3  (b)  (3)  , where 
the  land  has  not  been  surveyed. 

Bruce  Anderson,  77  IBLA  376  (Dec.  7,  1983) 


Where  a 1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment”  cf  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

Constitution  Petroleum  Co.u  Inc.,  78  IBLA  3 (Dec.  12, 
19837 


ACREAGE  LIBITATIONS 

The  Hineral  Leasing  Act  of  1920,  as  amended, 
establishes  the  maximum  acreage  a person  may  hold, 
own,  or  control  at  one  time.  If  an  offerer  files  a 
group  of  offers,  any  one  of  which  causes  him  tc 
exceed  the  acreage  limitations,  the  entire  group  must 
be  rejected  under  43  CFR  3101. 1-5  (c)  (3)  (ii)  . 

Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLN  determines  a proper 
showing  under  43  CFR  3110.1-3  (a)  has  been  made,  cr  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 
While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

Exceeding  the  maximum  acreage  limit  cf  43  CFR 
3101.1-5  when  filing  an  offer  to  lease  is  not  a minor 
defect  which  may  be  cured. 

Where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  time 
as  BLN  makes  its  determination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 

Jerry_M.  .Pritchard.  70  IBLA  154  (Jan.  18,  1983) 
l£lin_Wall,  70  IBLA  183  (Jan.  20,  1983)  90  I.E.  3 


CIL  AND  GAS  LEASES — Continued 
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Generally 

A ncnccmpetiti ve  over-the-ccunter  cil  and  gas 
lease  offer  need  not  be  rejected  merely  because  tie 
applicant  failed  tc  initial  an  attachment  tc  the 
application. 

Because  a noncompetitive  oil  and  gas  lease  may 
be  issued  only  tc  the  first-qualified  applicant,  a 
junicr  offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  the  senior  offer  and  tie 
junicr  offerer  fails  tc  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Where  a lease  improperly  issued  to  a senicr  efferer 
is  canceled,  the  effer  cf  the  applicant  having  next 
priority  is  entitled  to  consideration. 

Irvin_Wal 1 , €9  IELA  371  (Jan.  3,  1983) 


Land  included  in  an  existing  cil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  net 
available  fer  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Lands  fcrmerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  fer  nonpayment  cf 
rental,  are  subject  tc  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  sim ultanec us  filing 
procedures  found  in  43  CFR  Subpart  3112. 

James_Hi_Wi_Tseng,  69  IELA  387  (Jan.  4,  1983) 


Cil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f)  , dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Bark  G.  Andersen.  70  IELA  18  (Jan.  6,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1960),  is  net  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  cn 
the  application  itself  where  questions  (d)  threugh  (f) 
are  left  unanswered,  and  therefore,  must  be  rejected. 

A simultaneous  cil  and  gas  lease  application 
which  is  not  signed  cr  dated,  in  accordance  with  43  CFR 
3112.2-1,  must  be  rejected. 

Barianne  L.  BcBanus.  70  IELA  21  (Jan.  6,  1963) 


In  a simultaneous  filing  situation,  the  failure  cf 
a first-drawn  applicant  to  file  an  offer  in  accordance 
with  43  CFR  3112.4-1  necessitates  rejection  cf  the 
offer.  Where  the  offer  form  has  been  signed  by  ere  whe 
is  designated  as  an  atterney-in-f act  for  the  efferer, 
and  it  is  net  accompanied  by  a power  of  attorney  cr  a 
reference  tc  a qualifications  file  where  such  authori- 
zation has  previously  been  filed,  it  must  he  rejected. 

Enserch  Exploration.  Inc..  70  I E I A 25  (Jan.  6,  1963) 

American  Eetrcfina  Co.  of_Texas,  73  IELA  120  (Bay  23, 
1983) 
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A noncompetitive  oil  and  gas  lease  ctfei  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offeror 
is  deemed  to  have  constructive  knowledge  of  the  total 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 

Gjqantosaurus  Resources.*  IncA,  70  IBLA  52  (Jan.  10, 
1983) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were;  previously  held  in  an  oil  and  gas  lease 
which  terminated.  Such  lands  are  available  for  subse- 
quent leasing  only  in  accordance  with  the  provisions  of 
the  simultaneous  filing  system  provided  under  43  CFR 
3112. 

tO“§Ii_!ii_Silons,  70  IBLA  128  (Jan.  14,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1 (a)  where  the  offerer  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 

D.  M.  Yates.  70  IBLA  134  (Jan.  14,  1983) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-1  (a),  the  lease  offer  is  prop- 
erly rejected.  Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-1  (e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

Robert  G.  Lynn.  70  IBLA  141  (Jan.  17,  1983) 

Robert  G.  Lynn (On  Reconsideration)  . 73  IELA  288 

(June  7,  1983) 


The  Mineral  Leasing  Act  of  1920,  as  amended, 
establishes  the  maximum  acreage  a person  may  hold, 
own,  or  control  at  one  time.  If  an  offerer  files  a 
group  of  offers,  any  one  of  which  causes  him  to 
exceed  the  acreage  limitations,  the  entire  group  must 
be  rejected  under  43  CFR  3101.1-5(c)  (3)  (ii)  . 

Exceeding  the  maximum  acreage  limit  of  43  CFR 
3101.1-5  when  filing  an  offer  to  lease  is  not  a minor 
defect  which  may  be  cured. 

Jerry  M.  Pritchard.  70  IBLA  154  (Jan.  18,  1983) 


Because  a noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

It  is  improper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  there  is  land  available  for 
leasing  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  become  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a lease  is  signed  by  an  authorized  officer  of  ELM. 

The  Mineral  Leasing  Act  of  1920,  as  amended, 
establishes  the  maximum  acreage  a person  may  hold, 
own,  or  control  at  one  time.  If  an  offerer  files  a 
group  of  offers,  any  one  of  which  causes  him  to 
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exceed  the  acreage  limitations,  the  entire  group  Bust 
be  rejected  under  43  CFR  3101.1-5  (c)  (3)  (ii) . 

Exceeding  the  naximum  acreage  limit  of  43  CFR 
3101.1-5  when  filing  an  offer  tc  lease  is  net  a miner 
defect  which  may  be  cured. 

Illi£_Hall,  70  IBLA  183  (Jan.  20,  1983)  90  I.E.  3 


The  Secretary  of  the  Interior  may,  in  bis  discre- 
tion, reject  any  offer  tc  lease  public  lands  fer  cil 
and  gas  deposits,  or  to  lease  oil  and  gas  deposits 
cwned  by  the  United  States  in  patented  lands,  upen  a 
proper  determination  that  leasing  would  net  be  in  the 
public  interest,  even  though  the  land  applied  for  is 
net  withdrawn  from  leasing  under  the  operation  of  the 
mineral  leasing  laws.  The  refusal  tc  lease  should  be 
supported  by  facts  of  record  demonstrating  that  leasing 
would  not  be  in  the  public  interest,  e.g.,  where  leas- 
ing would  be  incompatible  with  the  management  of  the 
Sun  River  Winter  Elk  Range  for  wildlife  conservation 
purposes. 

Chester  L.  Erinqle , 70  IELA  254  (Jan.  25,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  cil  and  gas  lease  offer  embraces  lands  in 
either  a wilderness  study  area  or  an  instant  study  area 
action  on  such  an  offer  must  be  suspended,  tc  the 
extent  that  the  lands  are  within  a wilderness  study 
area  or  instant  study  area,  until  congressional  action 
is  taken  on  the  President's  recommendations  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1782(a)  (1976). 

Nothing  in  the  applicable  statutes  or  regulations 
prohibits  the  issuance  of  oil  and  gas  leases  for  less 
than  a full  protracted  section  of  Federal  land. 

Ida  Lee  Andersen.  70  IBLA  259  (Jan.  26,  1983) 


Under  30  U.S.C.  § 226(b)  (1976)  land  witbir  the 

known  geologic  structure  of  a producing  cil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a ncnccmpetiti ve  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a ncncompetit ve  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Angelina, Hoi ly_Corp. , 70  IELA  294  (Jan.  27,  1963) 


Where  El M rejects  an  oil  and  gas  lease  offer  sub- 
ject to  compliance  within  30  days,  the  30-day  period 
begins  upon  delivery  of  the  decision  to  the  offerer 
at  his  address  of  record. 

Where  BLK  unconditionally  rejects  an  cil  and  gas 
lease  offer  but  provides  a period  of  30  days  in  which 
to  cure  a deficiency  the  decision  is  not  interlocutory 
and  the  3C-day  period  for  filing  a notice  of  appeal 
begins  upon  receipt  of  the  decision. 

£arl_Gerard,  70  IELA  343  (Feb.  2,  1983) 
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Lands  formerly  included  in  a competitive  oil  and 
gas  lease  which  expired  at  the  end  of  its  primary  or 
extended  term,  and  which  were  then  classified  as  not 
within  the  boundaries  of  a known  geologic  structure, 
are  subject  to  the  filing  of  noncompetitive  lease 
applications  only  in  accordance  with  the  simultaneous 
filing  procedures  in  43  CFR  Subpart  3112.  An  over- 
the-counter  offer  for  an  oil  and  gas  lease  of  such 
lands  must  be  rejected. 

Sam_£_t_ Jones , 71  IBLA  42  (Feb.  17,  1983) 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  offer  form,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  five  documents  as  the  offer, 
that  offer  fulfills  the  signature  requirement  of  43  CFR 

3111.1-l(a),  and  it  is  improper  to  reject  that  offer 
because  the  four  photocopies  were  not  personally  signed. 

Fayette_Oil_&_Gas_Cgrpi,  71  IBLA  79  (Feb.  22,  1983) 


A first-drawn  drawing  entry  card  in  a simultaneous 
filing  held  prior  to  Kay  23,  1980,  was  a ncnccmpetiti ve 
offer  to  lease  oil  and  gas  and  did  not  create  a prop- 
erty right  in  the  offeror.  No  rights  to  a lease  sur- 
vive the  withdrawal  of  such  offer. 

Stanley_Ustan,  71  IBLA  116  (Har.  2,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  43  CFR 

3112.2-1 (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  pericd, 
and  since  the  appellant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Richard_L._Kahn,  71  IBLA  120  (Har.  7,  1983) 

Richard_Wi_ Ren wick , 76  IBLA  57  (Sept.  19,  1983) 


Under  30  U.S.C.  § 226(b)  (1976)  land  within  the 

known  geologic  structure  of  a producing  cil  cr  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Hinerals 
Management  Service  that  land  is  within  the  known  geo- 
logic structure  of  a producing  oil  or  gas  field  has 
the  burden  of  showing  that  the  determination  is  in 
error . 

Bob_F^_ Abernathy , 71  IBLA  149  (Mar.  9,  1983) 
Bob_G._Hpwell,  71  IBLA  253  (Mar.  21,  1983) 


Action  must  be  suspended  on  an  oil  and  gas  lease 
offer  to  the  extent  it  includes  lands  in  either  a 
wilderness  study  area  or  an  instant  study  area  until 
Congressional  action  on  the  President's  recommendaticns 


OU.  A (jQ,  GAS.  I EASES— Continued 
AEELIC  ATICliS — Continued 
Generally — Continued 

as  provided  by  sec.  603(a)  of  the  Federal  Land  Policy 
and  Management  Act  cf  1976,  43  U.S.C.  $ 1782(a)  (1976). 

£21 i u ne_C il_ C c . , 71  IELA  153  (Mar.  9,  1983) 

90  I.E.  84 


Where  ElM  informs  an  offerer  for  an  cver-the- 
counter  oil  and  gas  lease  that  it  is  prepared  tc  issue 
a lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  cf  ELM's  decision, 
the  decision  is  interlocutory  and  the  3C-day  pericd  fer 
filing  a notice  of  appeal  will  net  begin  until  the 
compliance  pericd  has  been  concluded. 

Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  ir  a 
wilderness  study  area,  action  on  such  an  effer  must  be 
suspended,  tc  the  extent  that  the  lands  are  within  a 
wilderness  study  area,  until  Congressional  acticn  is 
taken  on  the  President's  recommendations  as  provided 
by  sec.  603(a)  cf  the  Federal  Land  Eolicy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  $ 1782(a)  (1976). 

John . B.  Andersen.  71  IELA  172  (Bar.  10,  1983) 


A junior  cver-the-ccunter  noncompetitive  cil  and 
gas  lease  offer  is  properly  rejected  where  the  lards 
have  been  leased  tc  a senior  offeror  and  the  junior 
offeror  fails  tc  provide  valid  reasons  why  the  sericr 
offer  should  be  ccnsidered  defective. 

Il2i.fi_.Sa  11 , 71  IBLA  209  (Mar.  15,  1983) 

iob_G._Howell,  75  IELA  113  (Aug.  12,  1983) 


A simultaneous  cil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  tc  the 
commencement  cf  the  filing  pericd  since  43  CFB 

3112.2-l(c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period. 

George  W.  Lewis.  Jr.,  71  IBLA  231  (Bar.  18,  1983) 


An  applicant  fer  a noncompetitive  cil  and  gas 
lease  whe  challenges  a determination  by  the  Geclcgical 
Survey  that  land  is  within  the  known  geclcgic  structure 
of  a producing  cil  cr  gas  field  has  the  burden  cf  shew- 
ing that  the  determination  is  in  error. 

Jjarry_Si_JiJls,  71  IELA  302  (Mar.  22,  1983) 


Where  an  cil  and  gas  lease  efferer  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  cf 
the  front  page  cf  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
cf  43  CFB  3111.1-l(a),  and  it  is  improper  tc  reject 
that  effer  because  the  four  photocopies  were  net  signed 
in  ink  by  the  offerer. 

Where  a noncompetitive  oil  and  gas  lease  offerer 
submits  one  original  lease  effer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  cf 
the  lease  form,  but  fails  tc  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  cf 
43  CFB  3111.1-l(a),  which  specifies  that  five  copies  cf 
the  official  form,  cr  valid  reproduction  thereof,  must 
be  filed.  However,  failure  tc  submit  copies  cf  the 
reverse  side  cf  the  form  is  a curable  defect  under 
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43  CFR  3111.1-1  (e)  (4) , and  BLM  must  give  the  offezor 
an  opportunity  to  comply  with  43  CFR  3111.1-l(a). 

Bichard  F.  Carroll.  71  IBL A 307  (Mar.  22,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  BLM  must  reject  a simultaneous,  non- 
competitive application  where,  before  issuance  cf  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

Fi_C_._ M j. nkler , 71  IBLA  328  (Mar.  23,  1983) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  to  the 
application. 

Because  a noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin_Wall,  71  I EL A 349  (Mar.  28,  1983) 


Where  an  order  is  published  which  restores  certain 
withdrawn  land  to  availability  under  the  mineral  leas- 
ing laws  at  a specific  date  and  time  in  the  future,  a 
regular  "over-the-counter"  noncompetitive  oil  and  gas 
lease  offer  which  is  delivered  in  advance  to  BLM  with 
instructions  that  it  be  treated  as  filed  effective  as 
of  the  designated  time  and  date  must  be  considered  a 
premature  filing,  and  is  properly  rejected. 

The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, refuse  to  lease  lands  for  oil  and  gas  upon  a 
proper  determination  that  leasing  would  net  be  in  the 
public  interest. 

Rachalk  Production,  Inc.,  71  IBLA  374  (Mar.  29,  1983) 


The  filing  of  an  appeal  from  rejection  cf  a lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendancy  cf  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

Gold ie_S kod r as,  72  IBLA  120  (Apr.  14,  1983) 


— Continued 
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Where  a lease  agreement  is  mailed  to  a first- 
qualified  applicant  at  his  last  address  cf  record  by 
certified  mail,  delivery  to  that  address  is  adequate 
regardless  cf  whether  it  was  actually  received  by  the 
applicant  or  net.  A tender  of  lease  agreement  by  the 
applicant  more  than  30  days  subsequent  to  the  date  cf 
delivery  is  properly  rejected. 

J}£Micn_P._£tewart,  72  IELA  358  (May  2 , 198  3) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  is  net  completed  within  the  meaning  cf 
43  CFR  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  ether  parties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 

Michele  M.  Eawursk.  73  IELA  36  (May  9,  1983) 


It  is  improper  to  reject  a simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  cf  the  signatory  to  indicate  his  relaticnship 
to  the  applicant  where  the  applicant  is  a ccrpcraticn 
and  the  signatory  is  an  officer  authorized  to  act  in 
its  behalf,  and  the  application  is  correctly  noted  with 
a reference  to  the  ELM  serial  number  where  the  articles 
of  incorporation  and  the  names  cf  those  authorized  to 
act  are  on  file.  In  those  circumstances,  the  regula- 
tory requirement  that  the  applicaticn  be  rendered  in  a 
manner  to  reveal  the  name  of  the  applicant,  the  name  cf 
the  signatory,  and  their  relaticnship,  is  satisfied. 

Hickqr i_Cr ee k_C i l_Cc . , 73  IELA  173  (May  26,  1963) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

P.L.  97-76,  S5  Stat.  1070,  amended  the  Mineral  leasing 
Act  cf  1920,  sec.  17(b),  30  O.S.C.  <5  226  (b)  (1  976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  effer  fer 
a parcel  within  a special  tar  sand  area  must  be 
rejected . 

An  offeror  for  a Federal  oil  and  gas  lease  has  nc 
rights  in  the  land  cr  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  cf  the  Interior  is  net 
required  tc,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  ELM  can  properly  reject  a ncnccm- 
petitive  lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  tbrcugb 
competitive  bidding  pursuant  to  the  Mineral  leasing  Act 
cf  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  cf  1981.  The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  leas- 
ing Act  and  EIM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrccarbcn 
Leasing  Act  dees  not  entitle  appellant  to  a lease. 

CAF_fC.,  73  IELA  2C3  (May  27,  1983) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  the 
name  of  the  signatory,  and  their  relaticnship  is  net 
satisfied  where  the  signature  is  illegible,  nc  designa- 
tion of  authority  appears  on  the  applicaticn,  and  the 
signatory  and  his  authority  cannot  be  ascertained  by 
reference  tc  the  qualifications  file  of  the  filing 
service  listed  cn  the  application. 


Kennet  h_  S_-_  Er  a dke  , 73  IEIA  216  (May  27  , 1983) 


148 


OIL  AND  GAS. LEASES — Continued 
APPLICATIONS — Continued 
Generally — Continued 

An  oil  and  gas  lease  application.  Font  3112-1 
(July  1980) , is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  be  rejected. 

A simultaneous  oil  and  gas  lease  application 
which  is  not  signed  and  dated  in  the  space  provided  on 
the  card  must  be  rejected. 

A defective  application  for  a noncompetitive  oil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  not  curable  by  submission  of 
required  evidence  of  qualifications  after  the  drawing, 
for  the  reason  that  the  rights  of  the  seccnd  and  third 
qualified  applicants  have  intervened. 

Inclusion  of  a defective  application  in  a drawing 
does  not  bar  rejection  after  the  selection  has  been 
made. 

A first-drawn  application  in  a simultaneous  filing 
procedure  drawing  is  a noncompetitive  application  to 
lease  for  oil  and  gas  and  does  not  create  a property 
right  in  the  applicant. 

Warren  W . Njssley.  73  IBLA  234  (May  31,  1983) 


An  oil  and  gas  lease  application.  Form  3112-6  and 
3112-6  (a)  (Automated  Simultaneous  Oil  and  Gas  Lease 
Application,  Parts  ABB)  is  not  properly  completed  in 
accordance  with  regulation  43  CFR  3112.2-1  and  the 
instructions  printed  on  the  application  where  the 
applicant's  name  and  address  are  not  placed  in  the 
space  provided  therefor  on  Form  3112-6  (a)  . 

Nancy  McMurtrie.  73  IBLA  247  (June  2,  1983) 


Filing  fees  will  be  retained  for  simultaneous  oil 
and  gas  lease  applications  which  are  rejected. 

Shaw  Resources,  Inc..  73  IBLA  291  (June  7,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  the  National  Park  Service 
has  declined,  under  43  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 


S ._Da w so n , 73  IBLA  301  (June  7,  1983) 

Chevron  O.S.A. . Inc..  74  IBLA  92  (June  30,  1983) 


Where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  43  CFR  3102.5,  it  is  proper  for  the  Eureau 
of  Land  Management  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.  Bare  assertions  by  the  second-priority 
applicant  of  irregularities  by  the  first-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  compliance. 

Jonathan  Kutner,  73  IBLA  372  (June  15,  1983) 
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A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the  com- 
mencement of  the  filing  period. 

Earbara  Eayne.  73  I E I A 381  (June  15,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rectal 
by  more  than  10  percent. 

Si-ii-Iates,  74  I EL  A 18  (June  24,  1983) 


An  offer  submitted  by  an  agent  for  the  first-drawn 
applicant  under  the  simultaneous  filing  program  which 
is  not  rendered  in  such  a manner  as  to  reveal  the  name 
of  the  potential  lessee,  the  name  of  the  signatory, 
and  their  relationship,  is  properly  rejected. 

An  cffer  by  the  first-drawn  applicant  cf  a 
simultaneous  filing  procedure  drawing  is  net  curable  by 
submissicn  cf  the  required  material  after  the  period 
for  such  submission  has  expired,  fer  the  reasen  that 
the  rights  cf  the  seccnd-  and  third-drawn  applicants 
have  intervened. 

Onjted  Ventures.  74  IELA  31  (June  24,  1983) 


When,  in  a drawing  cf  simultaneously  filed  cil  and 
gas  lease  applications,  the  first-drawn  offerer  is  ncti 
tied  to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  he 
received  by  the  preper  cffice  within  the  prescribed 
30  days.  Autcmatic  disqualification,  stemming  from 
untimely  filings,  will  net  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  tc  appellant 

Mary  Jane  Associates.  74  IBLA  43  (June  27,  1983) 


A ncnccmpetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  cffer  is  deficient  in  the  first 
year's  advance  rental  by  more  than  10  percent. 

J.  V.  S Associates , 74  IELA  45  (June  28,  1983) 


An  cil  and  gas  lease  applicaticn  filed  by  a part- 
nership in  a simultaneous  filing  is  properly  rejected 
where  said  application  is  not  accompanied  either  hy  the 
qualification  papers  required  by  43  CFR  3102.2-4  (1981) 
or  by  any  reference  tc  a serial  number  indicaticg 
where  the  requisite  information  can  be  found.  Such 
omissions  caEnct  be  cured  after  the  drawing. 

LSHJ  Explcratjcn  Group.  74  IELA  185  (July  18,  1S83) 

LBS  Associates.  Inc..  74  IBLA  192  (July  18,  1983) 


A withdrawal  cf  a simultaneous  oil  and  gas  lease 
application  received  over  the  signature  of  the  appli- 
cant takes  effect  frem  the  moment  it  is  filed,  and  all 
rights  under  the  application  are  at  an  end  ec  instante. 

where  an  applicant  has  withdrawn  his  first  filed 
simultaneous  oil  and  gas  lease  application  because  it 
contained  a fatal  flaw,  and  thereafter  files  a correct 
application,  it  is  improper  for  the  Bureau  cf  Land  Man- 
agement tc  reject  the  second  application  as  tc  parcels 
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for  which  it  received  first  priority  for  the  reasons 
that  the  applicant  made  multiple  filings. 

JohU-Si-lEiaa#  74  IBLA  246  (July  19,  1983) 


A simultaneous  oil  and  gas  lease  application 
which  was  filed  in  the  name  of  a trust,  but  was  net 
accompanied  by  the  statements  required  by  43  CFB 
3102.2-3  (1981)  and  which  did  not  refer  tc  a file 
reference  number  was  properly  rejected. 

Bobert_T_._P._Me  tea  If  _JTr  us  t]_ , 74  IBLA  252  (July  22,  1983) 


Where,  under  43  CFR  3102.2-5  (1981),  evidence  of  a 
corporation's  qualifications  to  hold  an  oil  and  gas 
lease  must  be  submitted  simultaneously  with  the  lease 
offer  or  reference  be  made  to  the  BLN  serial  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  submitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  offer  is 
deficient,  the  filing  ineffective,  and  no  priority 
attaches.  However,  where  the  applicant  submits  the 
missing  evidence  before  rejection  occurs  or  becomes 
final,  43  CFR  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 

Inexco_Oil_Coi,  74  IBLA  26 6 (July  22,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  regulation  43  CFR  3501.3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  for  a lease  in  this  area,  and  such  con- 
sent is  refused. 

Bdwar d_Segger sonx’  Jr.  j[0n  Reconsideration).,  74  IBLA 
267  (July  25, *19837 


It  is  improper  to  reject  a simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a partnership 
and  the  signatory  is  a partner  authorized  to  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  to  the  BLM  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to  act 
are  on  file.  In  those  circumstances,  the  regulatcry 
requirement  that  the  application  be  rendered  in  a man- 
ner to  reveal  the  name  of  the  applicant,  the  name  of 
the  signatory,  and  their  relationship,  is  satisfied. 

Leonard  Minerals . Co. . 74  IBLA  371  (July  28,  1983) 


Where  a noncompetitive  oil  and  gas  lease  offeror 
submits  one  official  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  cf 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  cf 
43  CFR  3111.1-1  (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.  However,  failure  to  submit  copies  cf  the 
reverse  side  of  the  form  is  a curable  defect  under 
43  CFR  3111.1-1  (e)  (4),  and  BLM  must  give  the  offeror  an 
opportunity  to  comply  with  43  CFR  3111.1-1  (a). 

Char les_Ti_Zim merman,  75  IBLA  6 (Aug.  2,  1983) 
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Where  appellants  aver,  without  offering  proof  tc 
show  the  basis  cf  their  averment,  that  lands  which  were 
the  subject  cf  appellants'  oil  and  gas  lease  effer 
were  acquired  by  the  United  States,  Eureau  cf  land 
Management  ccrrectly  rejected  the  offer  to  lease  land 
shown  on  Government  records  not  to  be  in  United  State 
cwnexship . 

James  Ma  Chudncw_,  Jchn  Messenger,  75  IELA  69 
(Aug.  10 ,*19837 


All  persons  dealing  with  the  Government  are  pre- 
sumed tc  have  knowledge  cf  duly  promulgated  rules  and 
regulations,  regardless  of  their  actual  knowledge  cf 
what  is  contained  in  such  regulations.  Failure  tc 
receive  a ccpy  of  a regulation  does  not  provide  a valid 
reason  for  reinstating  with  original  priority  an  over- 
the-counter  oil  and  gas  lease  offer  which  had  been 
rejected  fer  failure  tc  ccmply  with  the  regulation. 

Ron_ W_._ Bo w ar d , 75  IELA  133  (Aug.  15,  1983) 


Where  an  effer  tc  lease  lands  cannct  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
offer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  fer  leasing. 

faul_C._ Kohl  man , 75  IELA  171  (Aug.  19,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area  ELM  may  net  issue  a lease,  and 
action  cn  such  an  offer  must  be  suspended  until  con- 
gressional action  on  the  President's  recommendations  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Pclicy  and 
Management  Act  cf  1976,  43  U.S.C.  $ 1782(a)  (1976). 

Lawrence  H.  Wert.  75  IELA  186  (Aug.  22,  1983) 


A ncnccspetitive  cil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offerer 
is  deemed  to  have  constructive  knowledge  cf  the  tctal 
acreage  included  in  the  effer,  by  which  the  rental  is 
computed. 

when  regulations  provide  that  payment  is  based  cn 
total  acreage  if  known,  and  if  not  knewn,  cn  the  basis 
of  40  acres  fer  each  smallest  legal  subdivisicn  the 
applicant  bears  the  burden  cf  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.  Mere 
allegation  cf  an  ambiguity  is  not  sufficient. 

Thomas  Ccnnell.  75  IELA  209  (Aug.  22,  1983) 


Where  ELM  rejects  an  oil  and  gas  lease  offer,  the 
3C-day  period  begins  upon  delivery  cf  the  decision  tc 
the  offeror  at  his  address  of  record. 

Ilo_yd_M._  Baldwin,  75  IELA  251  (Aug.  25,  1983) 


Filing  fees  of  $75  will  be  retained  for  simul- 
taneous oil  and  gas  lease  applications  which  are 
rejected.  The  balance,  if  any,  shall  be  refunded. 
43  CFB  3112.3  (b) . 


George  Eolezal,  Jr.,  75  IELA  298  (Aug.  29,  1963) 
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Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  signa- 
ture, with  the  intent  that  the  photocopied  signature  te 
his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement  of 
43  CFR  3111.1-1  (a) . 

A decision  of  the  Board  of  Land  Appeals  holding 
that  the  signature  requirement  of  43  CFR  3113.1-1 (a)  is 
met  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  net  an 
abrupt  departure  from  other  Board  rulings  nor  a retro- 
active application  of  a new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 

Where  the  first-filed  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  each  contain  a curable 
defect  listed  in  43  CFR  3111.1-1  (e),  and  where  the 
offeror  cures  such  defect,  the  offeror  retains  his 
priority  as  of  the  date  the  original  offers  were  filed, 
even  though  a second  qualified  offeror  filed  an  offer 
for  some  of  the  same  lands  included  in  the  previously 
filed  offers  before  the  first  offeror  cured  the  defect 
in  his  offers. 

Rj.chard_F.  Carroll  JOn  Reconsideration!,  76  IELA  151 
(Sept.  21~,  1983)'  90  I.C.  432 


Where  an  oil  and  gas  lease  offeror  signs  an  effer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  43  CFR  3111.1-1  (a),  and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

Ji®es_Li_Camblos_!I!,  76  IBLA  174  (Sept.  30,  1983) 
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When,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  efferer  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  ttese 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.  Automatic  disqualifi- 
cation, stemming  frem  untimely  filings,  will  not  te 
avoided  by  reliance  on  the  assurance  of  the  Ecstal  Ser- 
vice that  mailings  entrusted  to  it  would  te  delivered 
on  the  due  date. 

The  I960  amendment  cf  43  CEP  3112.4-1  did  net 
create  an  ambiguity  which  excused  an  applicant  frem 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  cf  receipt,  lhe  reasons  fer  the 
1980  amendments  stated  by  the  Secretary  in  the  | e derq! 
Register  at  the  time  cf  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  tc  provide 
that  the  sanction  for  failure  tc  file  within  the  3C-day 
period  is  the  rejection  cf  an  applicant's  offer. 

Eagle  Easjn  Partnership.  76  IBLA  241  (Oct.  17,  1963) 


It  is  net  preper  tc  reject  an  application  in  the 
simultaneous  cil  and  gas  leasing  program  because  the 
address  shown  on  the  application  coincidentally  is  the 
same  as  that  cf  a filing  service,  where  it  is  shewn 
that  the  application  was  filed  by  members  cf  the  filing 
service  for  their  own  account. 

Fend  Road  Ercperties.  76  IELA  330  (Cct.  20,  1963) 


An  executed  lease  agreement  and  first  year's 
rental  payment  must  be  filed  in  the  proper  ELB  office 
within  3C  days  cf  receipt  of  the  nctice.  filing  is 
acccmplisbed  when  a document  is  delivered  tc  and 
received  by  the  proper  cffice.  lepcsiting  a document 
in  the  mail  does  not  constitute  filing. 

Eioneer  Farmcut  ♦!.  Ltd.,  76  IBLA  337  (Cct.  2C,  1983) 


Because  a noncompetitive  oil  and  gas  lease  may  te 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Iryin_Wdll,  76  IBLA  186  (Cct.  3,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  cf  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a simultaneous 
application.  An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
addressee,  even  though  correspondence  addressed  tc  that 
person  is  to  be  received  in  the  care  of  the  applicant. 

Jack_Ortman,  76  IBLA  200  (Oct.  6,  1983) 


A simultaneous  cil  and  gas  lease  application  which 
is  not  signed  or  dated,  in  accordance  with  43  CEE 
3112.2-1,  is  not  prcperly  completed  and  must  be 
rejected. 

An  automated  simultaneous  oil  and  gas  lease 
application  Eart  E,  Form  3112-6a,  which  does  not 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and 
must  be  rejected. 

A filing  fee  of  $75  will  he  retained  fer  each 
automated  simultaneous  cil  and  gas  lease  application 
form  which  is  rejected.  The  balance  of  the  filing  fee 
amount  submitted  with  each  rejected  form,  if  any,  shall 
te  refunded. 

B_._Clscn , 76  IELA  344  (Cct.  24,  1983) 


In  simultaneous  cil  and  gas  lease  situations,  the 
failure  cf  a first-drawn  applicant  tc  file  an  effer  in 
accordance  with  43  CFR  3112.4-1  necessitates  rejection 
of  the  offer.  Hhere  the  offer  has  been  signed  by  cne 
who  has  been  designated  as  an  attorney-in-fact  fer  the 
offerer,  and  it  is  net  accompanied  by  a power  cf  attor- 
ney or  a reference  to  a qualifications  file  where  such 
authorization  has  been  filed,  the  offer  must  te 
rejected. 

Thcmas_E._Elcch,  76  IELA  364  (Oct.  25,  1983) 
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The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  offer,  the  case  may  be  remanded  to 
BLM  for  determination  of  whether  a lease  may  issue  for 
those  lands. 

The  Secretary  on  Dec.  30,  1982,  directed  that  no 
mineral  leasing  or  permitting  take  place  on  ELM  wilder- 
ness study  areas.  Instruction  Memorandum  83-237, 

Change  3 (June  24,  1983),  provides,  however,  that  ELM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  to  producing  oil 
and  gas  fields  or  areas  that  are  prospectively 
valuable. " 

Ida_Lee_ Anderson , 76  IB  LA  395  (Oct.  27,  1983) 


Where  a check  deposited  improperly  by  the  Bureau 
of  Land  Management  was  returned  as  uncollectible,  it 
was  not  a debt  due  the  United  States  under  43  CFR 
3112.2-2 (c)  (1982),  and  its  maker  was  improperly  dis- 

qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

Charles  Anderson,  76  IBLA  402  (Oct.  27,  1983) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a partnership  in  the  partnership  name 
is  not  properly  rejected  under  43  CFR  3112.2-1 (c) 

(1982) , where  the  name  of  only  one  entity  as  defined  in 
43  CFR  3102.1  (1982) , appears  as  applicant  on  Part  B of 
the  application. 

Where  a partnership  consists  of  the  names  of  two 
individuals  and  the  designation  "PTR"  and  the  names  and 
designation  are  typed  on  both  Part  A and  Part  B of  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982)  . 

Charles  Fox  6 George  H.  Keith  .(Partnership),,  77  IELA 
199  Inov.  18T~l983) ~ 
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field  has  the  burden  of  showing  that  the  determination 
is  in  error. 

R ._C_j_  A 1 tr  cc  ce  , 78  IEIA  24  (Eec.  12,  1983) 


A noncompetitive  oil 
erly  rejected  pursuant  to 
offer  is  deficient  in  the 
than  10  percent. 


and  gas  lease  offer  is  pr  c p- 
43  CFR  3103.3-1  where  tbe 
first  year's  rental  by  mere 


Ch  u d n c w , 78  IELA  78  (Dec.  16,  1983) 


Jmendments 

An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980)  is  not  completed  within  the  meaning  of 
43  CFR  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  other  patties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 

I ic he E a wur s k , 73  IELA  36  (May  9,  1983) 


Attor neys-in-Fact  or_ Agents 

Oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
4 3 CFR  3112.2-1  (a)  cr  tbe  instructions  on  tbe  applica- 
tion itself  where  questions  (d)  through  (f),  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Hark  G.  Andersen.  7 C IELA  18  (Jan.  6,  1983) 


In  a simultaneous  filing  situation,  the  failure  cf 
a first-drawn  applicant  to  file  an  offer  in  accordance 
with  43  CFR  3112.4-1  necessitates  rejection  cf  the 
offer.  Where  the  offer  form  has  teen  signed  by  one  who 
is  designated  as  an  attorney-in-fact  for  the  offerer, 
and  it  is  not  accompanied  by  a pewer  cf  attorney  cr  a 
reference  tc  a qualifications  file  where  such  authori- 
zation has  previously  been  filed , it  must  he  rejected. 

Enserch  Exploration.  Inc..  70  IB  1 A 25  (Jan.  6,  1983) 

American  Eetrcfina  CcT  cf_Texas,  73  IELA  120  (May  23, 
1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  ferms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  30  days  from  the  receipt  of  notice. 

Ver nie_Lysengen , 78  IBLA  1 (Dec.  12,  1983) 

flar old_ J ,_N cr sep h , 78  IBLA  150  (Dec.  29,  1983) 


Under  43  CFR  3102.2-1,  a simultaneous  oil  and  gas 
lease  applicant  may  file  for  reference  the  statement  cf 
qualifications  cf  his  agent  required  by  43  CFR  31 C 2. 2- 6 
in  any  BLM  cf f ice.  Upcn  acceptance  of  the  filing  by 
ELM  and  assignment  of  a serial  number,  the  applicant 
may  properly  reference  the  serial  number  cn  future  cil 
and  gas  applications  filed  with  any  E IE  office  in  lieu 
cf  resubmitting  the  statement. 


Anglo  Resources.  Inc..  70  IELA  106  (Jan.  12,  1983) 


Under  30  U.S.C.  § 226  (b)  (Supp.  V 1981) , lands 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field  may  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a struc- 
ture, a nopcompetiti ve  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas  lease 
who  challenges  a determination  that  the  land  is  within 
the  known  geologic  structure  of  a producing  cil  cr  gas 


Even  assuming,  arguendc.  that  apparent  emissions 
on  an  oil  and  gas  lease  offer  are  not  sufficient  tc  put 
the  purchaser  of  an  interest  in  the  offer  on  notice 
that  it  was  defective , a defective  oil  and  gas  lease 
offer  is  subject  to  rejection , because  the  bona  fide 
purchaser  prctecticn  does  net  apply  to  any  purchaser  cf 
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interests  in  a lease  offer  or  application  and  does  net 
limit  the  Department’s  authority  to  reject  such  defec- 
tive applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  cil 
and  gas  leasing  regulations  is  not  vitiated  or  lest 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

D._K._ Yates,  70  IBLA  134  (Jan.  14,  1983) 


BLM  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  31C2.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Albert  Whitehurst.  70  IBLA  168  (Jan.  19,  1983) 


Where  a simultaneous  oil  and  gas  lease  application 
was  rejected  because  BLM  asserts  that  the  applicant's 
filing  service  failed  to  provide  a list  of  names  and 
addresses  of  participating  applicants  for  whom  it 
served  as  agent,  as  required  by  43  CFR  3102.2-6  (b) 

(1981) , the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  of  Government  officers  will 
not  be  treated  as  rebutted  upon  presentation  of  insuf- 
ficient evidence  to  show  that  the  list  probably  was 
received  by  BLM. 

Nei l_Hir sch , 70  IBLA  307  (Jan.  28,  1983) 


The  regulation  at  43  CFR  3102.2-6  (1981)  requires 
that  an  oil  and  gas  lease  applicant  assisted  by  a 
filing  service  agent  provide  a copy  of  the  agreement 
authorizing  the  agent  to  perform  services  on  behalf  of 
the  applicant.  Where  the  filing  service  agent  is  a 
corporation,  proof  of  the  authority  of  the  employee 
executing  the  application  to  act  for  the  filing  service 
is  not  required. 

Tom my_t._ Alford,  71  IBLA  29  (Feb.  16,  1983) 


A protest  of  an  oil  and  gas  lease  offer  executed 
by  an  attorney-in-fact  is  properly  rejected  where  the 
copy  of  the  agreement  between  the  offeror  and  the 
attorney-in-fact  authorizing  the  latter  to  act  for  the 
offeror  has  been  filed  as  required  by  43  CFR  3102.2-6 
(1981)  and  referenced  on  the  lease  offer  as  permitted 
by  43  CFR  3102.2-1  (c)  (1981). 

beqn_Fi_Scullyi_Jri,  72  IBLA  96  (Apr.  13,  1983) 

Leon  F.  Scully.  Jr.,  75  IBLA  377  (Aug.  31,  1983) 


Under  43  CFR  3112. 2-1  (b),  an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  31 12 -6 a (June 
1981) , must  be  rendered  in  a manner  to  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.  Where  an  application  is  executed  by  a 
filing  service  on  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  or 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  on  behalf  of  the  applicant. 

Char les_R. _Tickel,  73  IBLA  360  (June  15,  1983) 

90  I.D.  258 
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An  offer  submitted  by  an  agent  for  the  first-drawn 
applicant  under  the  simultaneous  filing  program  which 
is  net  rendered  in  such  a manner  as  to  reveal  the  name 
of  the  potential  lessee,  the  name  of  the  signatory, 
and  their  relationship,  is  properly  rejected. 

U Vent u res , 74  IBLA  31  (June  24,  1983) 


A first-drawn  application  in  a simultaneous  cil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  net  complied  with  43  CEP  3102.2-6  ( 1 9 e 1 ) , 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Pandora  Petroleum  Cc..  74  IELA  173  (July  13,  1983) 


BLM  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  net  complied  with  43  CEE  31C2.2-6  (1961), 
requiring  timely  disclosure  of  any  agreement  witfc  the 
lease  filing  service  which  assisted  the  applicant,  and 
the  applicant  asserts,  without  corroborating  evidence, 
that  the  required  documents  were  filed  timely. 

LSMJ  Exploration  Group.  74  IBLA  185  (July  18,  1983) 

i £S_ Assoc ia t e sx_ I nCj,  , 74  IBLA  192  (July  18,  1983) 


Under  43  CFR  31C2.2-6(b)  (1981),  a copy  cf  a 

uniform  agreement  was  required  to  be  filed  with  the 
simultaneous  oil  and  gas  lease  application. 

Robert_T._Ej_Metcalf_JTrustl,  74  IBLA  252  (July  22,  1983) 


Under  regulations  in  effect  prior  to  Feb.  26, 
1982,  information  concerning  agency  in  cases  where 
application  for  oil  and  gas  leases  was  made  by  one 
other  than  the  applicant  was  permitted  to  be  placed  on 
file  with  a single  Eureau  of  Land  Management  Office 
which  would  then  issue  a serial  number  allowing  inccr- 
poration  by  reference  of  the  information  on  ether 
applications  made  to  ether  ELK  state  offices. 

Eernard  M.  Holliday.  74  IELA  288  (July  26,  1963) 


Under  43  CFR  3112.2-l(b),  a simultaneous  cil  and 
gas  lease  application  must  be  rendered  in  a manner  to 
reveal  the  name  cf  the  applicant,  the  name  cf  the  sig- 
natory, and  their  relationship.  Where  the  signature 
on  the  application  is  illegible  and  there  is  no 
reference  to  the  signatory's  relationship  to  the  appli- 
cant, the  requirements  cf  the  regulation  have  net  teen 
satisfied  and  BLM  properly  rejects  the  application. 

Martin.  Williams  S Judson.  74  I E I A 342  (July  28,  1983) 


Departmental  regulation  43  CFR  3102.2-6  (t)  (1961) 

required  that  an  cil  and  gas  lease  applicant  assisted 
by  a filing  service  agent  provide  a copy  cf  the  agree- 
ment authorizing  the  agent  to  perform  services  cn 
behalf  of  the  applicant.  Where  the  filing  service 
agent  was  a ccrporaticn,  it  was  net  required  tc  submit 
proof  of  the  authority  cf  the  employee  executing  the 
application  to  act  for  the  filing  service. 

Stanley_L._Slater,  74  IELA  357  (July  28,  1963) 
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Under  provision  of  43  CFB  3112.2-1  (b)  a simulta- 
neous oil  and  gas  lease  application  must  reveal  the 
name  of  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.  Where  the  agent's  signature  on  the 
application  is  illegible  and  neither  the  application 
nor  a qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relationship 
to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

Haurice  W.  Coburn , 75  IBLA  293  (Aug.  29,  1983) 


Rejection  of  an  oil  and  gas  lease  offer  will  be 
set  aside  wh6re  the  offeror  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  or  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  43  CFR  3112.6-1  (b)  (2),  even  though 
the  offer,  rental,  and  appropriate  power  cf  attorney 
materials  were  not  received  together  by  BLN. 

Amoco  Production  Co. . 75  IBLA  344  (Aug.  31,  1983) 


Under  provision  of  43  CFR  3102.4  a simultaneous 
oil  and  gas  lease  application  must  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory  to  the  appli- 
cation, and  their  relationship.  Where  the  agent's 
relationship  to  the  applicant  is  not  revealed,  the 
regulation  requires  the  application  to  be  rejected. 

The  defective  application  may  not  be  cured  by  amendment 
on  appeal. 

Pioneer  Far mout  »1  Ltd..  76  IBLA  250  (Cct.  17,  1983) 


BLN  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  where  an  attorney-in-fact  signed  the 
offer  and  submitted  the  first  year's  rental  and  the 
power  of  attorney  did  not  prohibit  the  attcr ney-in-f act 
from  filing  offers  on  behalf  of  other  participants,  as 
required  by  43  CFR  3112.4-1  (t). 

£U*_S.hone,  76  IBLA  332  (Cct.  20,  1983) 


In  simultaneous  oil  and  gas  lease  situations,  the 
failure  of  a first-drawn  applicant  to  file  an  offer  in 
accordance  with  43  CFR  3112.4-1  necessitates  rejection 
of  the  offer.  Where  the  offer  has  been  signed  by  one 
who  has  been  designated  as  an  attorney-in-fact  for  the 
offeror,  and  it  is  not  accompanied  by  a pcwer  of  attor- 
ney or  a reference  to  a qualifications  file  where  such 
authorization  has  been  filed,  the  cffer  must  be 
rejected . 

Thomas  H.  Bloch.  76  IBLA  364  (Oct.  25,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a corporate  agent  in  accordance  with 
43  CFR  3112.2-1  (b)  (1981)  where  the  application  is 

manually  signed  by  the  agent's  employee  identifying 
her  position  with  the  corporation  and  the  name  of  the 
applicant.  The  employee  is  not  also  required  to  manu- 
ally sign  the  applicant's  name  to  conform  to  the  terms 
of  the  agency  agreement. 

Departmental  regulation  43  CFR  3102.2-6  (b)  (1981) 

required  that  an  oil  and  gas  lease  applicant  assisted 
by  a filing  service  agent  provide  a copy  cf  the  agree- 
ment authorizing  the  agent  to  perform  services  on 
behalf  of  the  applicant.  Where  the  filing  service 
agent  was  a corporation,  it  was  not  required  to  submit 
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proof  of  the  authority  of  the  employee  executing  the 
applicaticn  to  act  fcr  the  filing  service. 

fugeje_Ci_Ccllej,  78  IBLA  64  (Dec.  13,  1983) 


£escri|)t  jcn 

An  offer  for  an  acquired  lands  oil  and  gas  lease 
covering  lands  which  have  not  been  surveyed  under  the 
rectangular  system  cf  public  land  surveys  must  be 
rejected  where  the  cffer  does  not  describe  the  lands  by 
metes  and  bounds,  giving  courses  and  distances  and  a 
tie  to  a public  land  survey  corner.  where  HE  must  gc 
outside  of  the  offer  form  itself  to  determine  exactly 
what  land  the  cffer  embraced,  the  cffer  is  defective 
and  rejected  as  insufficent. 

James  B.  Chudncw  et  al..  70  IBLA  71  (Jan.  11,  1S83) 


The  failure  to  designate  a meridian  is  net  a fatal 
defect  in  the  land  description  in  an  over-the-ccur ter 
noncompetitive  oil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  only  cne 
meridian. 

Irvjn  Wall.  7C  IBLA  183  (Jan.  20,  1983)  90  I.t.  3 


Where  cnly  a pertien  of  a protracted  section  is 
available  fcr  oil  and  gas  leasing,  an  over-the-ccunter 
cil  and  gas  lease  offer  must  describe  all  available 
lands  by  subdivisional  parts.  If  this  is  net  feasible, 
as  in  the  case  cf  an  irregular  section,  the  entire  sec- 
tion must  be  described,  and  the  cffer  must  certain  a 
statement  that  all  available  lands  in  the  section  are 
desired.  An  cffer  describing  a protracted  secticr  by 
subdivisicnal  parts  is  properly  rejected  where  the  sec- 
tion, containing  639  acres,  is  irregular. 

Ida_JL ee. A n d er sc n , 7C  IBLA  383  (leb.  8,  1983) 


A ncnccmpetiti ve  cver-the-counter  oil  and  gas 
lease  offer  fcr  unsurveyed  acquired  lands  which  is  ret 
accompanied  by  a map  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  43  CFR  31C1.2-3  (b)  (2) 
is  properly  rejected.  Hcwever,  when  the  map  is  filed 
with  the  notice  of  appeal,  the  cffer  may  be  reirstated 
and  allowed  tc  earn  priority  as  cf  that  date. 

»iIburn_H._Seals,  71  IELA  315  (Nar.  22,  1983) 


Under  43  CFR  31C1 .1-4  (d)  (2)  , where  only  a pertien 
cf  a protracted  section  is  available  for  cil  and  gas 
leasing,  an  cver-the-counter  cil  and  gas  lease  cffer 
must  describe  all  available  lands  by  subdivisicnal 
parts.  If  this  is  not  feasible,  as  in  the  case  cf 
an  irregular  secticn,  the  entire  section  must  be 
described,  and  the  offer  must  contain  a statement  that 
all  available  lands  in  the  secticn  are  desired.  Hcw- 
ever, a secticn  containing  639  acres,  whose  available 
lands  may  be  described  by  subdivisicnal  parts,  is  net 
an  irregular  secticn  within  the  meaning  of  the  regula- 
tion. 

Ida  (.ee  Anderson  (On  Beconsjderat^cnp . 73  IELA  223 
(Hay  31,  1983) 
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An  over-the-counter  oil  and  gas  lease  offer  which 
describes  acquired  land  by  tract  acquisition  number 
must  be  accompanied  by  a map  showing  the  location  of 
the  requested  lands  or  the  offer  will  be  rejected. 

Howard,  75  jbla  133  (Aug.  15,  1983) 


Where  an  over-the-counter  oil  and  gas  lease  offer 
is  filed  for  lands  in  a protracted  survey  and  the 
offeror  subsequently  files  a relinquishment  describing 
certain  lands  in  the  offer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  but 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a section,  the  offer  is 
properly  rejected. 

Donald  Epperson.  76  IBLA  4 (Sept.  6,  1983) 


An  oil  and  gas  lease  offer  for  acquired  lands  is 
properly  rejected  where  it  contains  an  incomplete  land 
description,  specifically,  the  failure  to  specify  the 
section  as  required  by  43  CFR  3101. 2-3 (a). 

William_B._Rawlins,  76  IBLA  165  (Sept.  27,  1983) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  for  leasing.  The 
addition  of  phrases  such  as  "all  available"  cr  "less 
patents"  to  such  a description  does  not  make  the 
description  improper.  Where  the  offeror  submits  the 
first  year's  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  to  the  patented  acreage  the  use  of 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  offer  is  properly  filed  with  suffi- 
cient rental. 

James  H.  Chudnow.  John  L.  Bessinger,  77  IELA  77 
"(Nov.  8, "19837 


A noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  may  properly  describe  the  requested  land 
by  acquisition  tract  number  assigned  by  the  acquiring 
agency,  in  accordance  with  43  CFR  3101.2-3  (b)  (3),  where 
the  land  has  not  been  surveyed. 

Bruce_ Anderson,  77  IBLA  376  (Dec.  7,  1983) 


CI£_AND_GAS_£ EASES — Continued 
APPLICATIONS — Continued 
Drawings — Continued 

An  applicant  receiving  priority  in  a drawing  cf 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  tc  submit  payment  of  the  proper  amount  cf 
advance  rental  within  30  days  after  receipt  cf  a 
notice  that  payment  is  due,  as  prescribed  by  43  CEB 
3112.4-1  (a),  is  automatically  disqualified  tc  receive 
a lease. 

Derelys , B. , Eelano.  69  IELA  360  (Jan.  3,  1983) 


Failure  tc  make  timely  payment  cf  first  year's 
rental  for  oil  and  gas  lease  is  not  excused  where  lease 
rental  notice  sent  tc  applicant  was  returned  marked 
"unclaimed"  by  Eostal  Service. 

An n_C^_ Be  brig , 6 9 IELA  376  (Jan.  4,  1983) 


An  oil  and  gas  lease  application,  Eorm  3112-1 
(July  1980)  , is  not  completed  in  accordance  with 
regulaticn  43  CEB  3112.2-1  or  the  instructions  cr 
the  application  itself  where  questions  (d)  through  (f) 
are  left  unanswered,  and  therefore,  must  he  rejected. 

A simultaneous  oil  and  gas  lease  application 
which  is  not  signed  cr  dated,  in  accordance  with  43  CFR 
3112.2-1,  must  be  rejected. 

Marianne  L.  EcBanus.  70  IELA  21  (Jan.  6,  1983) 


A simultaneous  oil 
properly  rejected  where 
the  first  year's  rental 
ELM  within  30  days  from 


and  gas  lease  application  is 
the  executed  lease  forms  and 
payment  were  not  received  by 
the  receipt  of  notice. 


Thomas  E . Lewis,  70  IELA  69  (Jan.  11,  1983) 


Barartcn  I.  Stewart.  72  IELA  358  (May  2,  1963) 


Lands  within  a known  geologic  structure  cf  a 
producing  cil  cr  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  previsions  cf  43  CEE 
3120.  A ncnccmpetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereef 
the  land  is  determined  to  be  within  the  knewn  geo- 
logic structure  of  a producing  cil  or  gas  field.  The 
drawing  of  an  offer  for  a noncompetitive  cil  and  gas 
lease  creates  nc  vested  rights  in  the  offerer;  it  only 
establishes  the  priority  cf  filing.  The  offerer  is 
not  justified  in  relying  on  the  expected  issuance  cf  a 
lease . 

Kenneth  L.  Hanljn,  70  IELA  115  (Jan.  13,  1963) 


Drawings 

A noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a corporation  in  a simultaneous 
drawing  is  properly  rejected  where  it  is  not  accompa- 
nied by  a complete  list  of  corporate  officers,  pursuant 
to  43  CFR  3102. 2-5  (a)  (3)  (1981),  and  where  the  corpo- 

rate qualifications  file  referenced  in  the  application 
was  incomplete.  Such  a deficiency  cannot  be  cured 
after  the  drawing. 

Cxy_Pet roleu mA_Inci,  69  IBLA  357  (Jan.  3,  1983) 


A simultaneous  cil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  pricr 
to  the  filing  period. 

John  A.  Elackhurst.  70  IELA  219  (Jan.  24,  1983) 
Josephine  Slcper,  74  IELA  234  (July  19,  1983) 


Where,  following  a drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  a priority  applicant 
fails  tc  submit  advance  rental  and  the  executed  lease 
forms  within  30  days  after  receipt  cf  a nctice  that 
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payment  was  due,  as  prescribed  by  43  CFR  3112.4-1, 
disqualification  of  the  application  is  automatic. 

Gerald  E.  Coleman.  70  IBLA  238  (Jan.  25,  1983) 


Where  a simultaneous  oil  and  gas  lease  application 
was  rejected  because  BLM  asserts  that  the  applicant's 
filing  service  failed  to  provide  a list  of  names  and 
addresses  of  participating  applicants  for  whom  it 
served  as  agent,  as  required  by  43  CFR  31 02.2  — 6 (b) 

(1981) , the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  of  Government  officers  will 
not  be  treated  as  rebutted  upon  presentation  of  insuf- 
ficient evidence  to  show  that  the  list  probably  was 
received  by  ELM. 

Nei l_Hir sch , 70  IBLA  307  (Jan.  28,  1983) 


A simultaneous  oil  and  gas  lease  drawing  is  con- 
sidered fair  only  if  each  applicant  has  had  an  equal 
chance  of  winning.  Where  the  Bureau  of  Land  Management 
by  its  own  error  creates  circumstances  whereby  the 
reselection  procedures  of  43  CFR  3112.3-2  cannot  be 
followed,  an  alternate  reselection  that  preserves  the 
rights  of  all  applicants  under  the  circumstances  will 
be  upheld. 

An Ahrens,  70  IBLA  358  (Feb.  3,  1983) 


where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  43  CFR  3112.4-1  (1979),  dis- 
qualification to  receive  a lease  is  automatic. 

Beverly  J.  Macdowell.*  Dorothy  Langley,  71  IBLA  23 
"(Feb  ._157~1 98 37  ~ ” 


Where  an  applicant,  who  is  also  an  adult  bene- 
ficiary of  a trust,  files  an  application  to  lease  a 
particular  parcel  in  a simultaneous  oil  and  gas  lease 
drawing,  and  her  mother,  who  is  trustee  for  applicant's 
trust,  also  files  an  application  for  the  same  parcel  as 
an  individual,  43  CFR  3112.2-1  (f)  (prohibition  against 
holding,  owning,  or  controlling  any  interest  in  more 
than  one  application  for  a particular  parcel)  and 
3112.6-1  (prohibition  against  multiple  filings)  have 
not  been  violated  and  a BLM  decision  rejecting  the 
daughter's  application  must  be  reversed. 

Rac he  1_ S_._G r^ nbe rg , 71  IBLA  83  (Feb.  24,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
i commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  43  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  pericd, 
and  since  the  appellant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

M£hard_L._Kahn,  71  IBLA  120  (Mar.  7,  1983) 

R ic h ar d_ W^__ R e n w i ck  , 76  IBLA  57  (Sept.  19,  1983) 
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Protests  against  issuance  of  oil  and  gas  leases 
were  properly  dismissed  where  the  pretests  were 
unsupported  by  facts  to  show  the  successful  drawees 
should  have  teen  disqualified  and  where  there  was  nc 
competent  evidence  offered  to  indicate  a violation  cf 
regulations  as  claimed. 

Geosearch.  Inc..  Lloyd  Chemical  Sales,  Inc,  v. 
Resource  Service  Co..  Inc..  Bureau  of  land  Panace- 
men  t , 71  IEIA  138*  (Mar .~9~  1983)" 


Where  a regulation  specifies  that  a filing  fee 
for  an  oil  and  gas  lease  application  shall  he  paid 
in  United  States  currency,  post  office  or  tank  money 
order,  tank  cashier's  check  or  tank  certified  deck, 
with  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a credit  union  upon  a tank  is  also 
acceptatle  where  the  applicant  has  provided  evidence 
that  payment  is  guaranteed  ty  a tank. 

IlMI. Ji_St c r eciphe r , 71  IELA  203  (Mar.  14,  1983) 


A protest  against  issuance  cf  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  tased  on  vacue  alle- 
gations cf  rcrccmpliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Juan_Kart jn,  71  IELA  211  (Mar.  15,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  cf  the  filing  period  since  43  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  pericd. 

George  W.  Lewis.  Jr..  71  IBLA  231  (Par.  18,  1983) 


Failure  to  forward  timely  payment  cf  first  year's 
rental  for  oil  and  gas  lease  is  not  excused  where  the 
case  record  contains  a signed  postal  return  receipt 
card  indicating  that  lease  rental  notice  was  received 
at  appellant's  address,  even  where  the  signature  cn  the 
card  was  net  that  of  the  lease  applicant. 

Gerard  C.  Barrows.  71  IELA  262  (Mar.  22,  1983) 


Lands  within  a known  geologic  structure  cf  a 
producing  oil  or  gas  field  may  te  leased  only  after 
competitive  tidding  under  the  previsions  cf  43  CF E 
312C.  A ncnccmpetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a producing  oil  or  gas  field.  The  offerer 
is  net  justified  in  relying  cn  the  expected  issuance  cf 
a lease. 

Hills , 71  jela  302  (Mar.  22,  1983) 


Where  applicant,  who  is  beneficiary  of  a trust 
administered  by  his  mother,  files  an  application  to 
lease  in  a simultaneous  oil  and  gas  lease  drawing  in 
which  his  mother  files  an  application  in  her  individual 
capacity  Departmental  regulations  prohibiting  multiple 
filings  and  bolding  owning  or  controlling  interests  in 
more  than  one  application  are  not  violated. 


Stephen  Kt  Grynberg.  72  IELA  69  (Apr.  12,  1983) 
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Where  applicant,  who  is  beneficiary  cf  a trust 
administered  by  her  mother,  files  an  application  to 
lease  in  a simultaneous  oil  and  gas  lease  drawing  in 
which  her  mother  files  an  application  in  her  individual 
capacity  Departmental  regulations  prohibiting  multiple 
filings  and  holding  owning  or  controlling  interests  in 
more  than  one  application  are  not  violated. 

Rachel  S.  Grynberg.  72  IBLA  72  (Apr.  12,  1983) 


Failure  to  complete  properly  information  required 
on  a simultaneous  oil  and  gas  lease  application  renders 
the  application  defective  and  requires  rejection  cf  the 
application  based  upon  the  mandatory  requirements  in 
43  CFR  3112.2-1.  These  requirements  are  strictly 
applied  and,  therefore,  an  affirmative  answer  to  ques- 
tions (d),  (e) , and  (f)  on  the  application  dealing 

with  the  applicant's  qualifications  to  hold  a lease, 
even  though  resulting  from  inadvertent  error,  renders 
the  application  defective. 

l£anJc_f.._Greene,  72  IBLA  215  (Apr.  25,  1983) 


Lands  within  a known  geologic  structure  cf  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  cf  43  CFR 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a producing  oil  or  gas  field.  The  drawing 
of  an  application  for  a noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
only  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

Hepburn  T.  Armstrong,  72  IBLA  329  (Apr.  29,  1983) 


A simultaneous  application  given  priority  which  is 
defective  because  of  noncompliance  with  a mandatory 
regulation,  must  be  rejected  and  may  not  be  cured  by 
the  submission  of  further  information. 

Virginia  V.  Devlin.  72  IBLA  361  (Hay  2,  1983) 


Where  a first-priority  oil  and  gas  lease  applicant 
fails  to  submit,  within  30  days  cf  receipt  cf  notice, 
the  signed  offer,  and  rental,  and,  where  the  offer  is 
signed  by  an  attorney-in-fact,  a copy  of  his/her  power 
of  attorney  or 'ref erence  to  the  serial  number  under 
which  such  authorization  is  filed,  as  prescribed  by 
43  CFR  3112.4-1,  disqualification  is  automatic,  and 
the  rights  of  the  next  priority  applicant  attach  imme- 
diately. However,  a BLM  decision  issued  prior  to  the 
expiration  of  the  30-day  period,  which  rejects  an 
offer  for  failure  to  provide  the  power  of  attorney  or 
reference  to  a serial  number,  is  premature  and  must  be 
set  aside  where  the  applicant  subsequently  provides 
that  information  within  the  30-day  period. 

Northwest  Exploration  Co. . 73  IBLA  123  (Hay  23,  1983) 


It  is  improper  to  reject  a simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a corporation 
and  the  signatory  is  an  officer  authorized  to  act  in 
its  behalf,  and  the  application  is  correctly  noted  with 
a reference  to  the  BLM  serial  number  where  the  articles 
of  incorporation  and  the  names  of  those  authorized  to 
act  are  on  file.  In  those  circumstances,  the  regula- 
tory requirement  that  the  application  be  rendered  in  a 
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manner  to  reveal  the  name  of  the  applicant,  tbe  name  cf 
the  signatory,  and  their  relationship,  is  satisfied. 

Hickory  Creek  Cjl  Co..  73  IELA  173  (Bay  26,  1983) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  tbe 
name  cf  the  signatory,  and  their  relationship  is  net 
satisfied  where  the  signature  is  illegible,  no  designa- 
tion of  authority  appears  on  the  application,  and  tbe 
signatory  and  his  authority  cannot  be  ascertained  by 
reference  tc  the  qualifications  file  of  tbe  filing 
service  listed  on  the  application. 

Kenneth,  S._]fradke , 73  IELA  216  (Hay  27,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  I960)  , is  net  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructicns  cn  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  be  rejected. 

A simultaneous  oil  and  gas  lease  application 
which  is  net  signed  and  dated  in  the  space  previded  cn 
tbe  card  must  be  rejected. 

A defective  application  for  a noncompetitive  cil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  net  curable  by  submission  cf 
required  evidence  of  qualifications  after  tbe  drawing, 
for  the  reason  that  the  rights  cf  the  second  and  third 
qualified  applicants  have  intervened. 

Inclusion  of  a defective  application  in  a drawing 
does  not  bar  rejecticn  after  the  selection  has  teen 
made  . 

A first-drawn  application  in  a simultaneous  filing 
procedure  drawing  is  a ncnccmpetitive  applicaticr  tc 
lease  for  cil  and  gas  and  does  net  create  a property 
right  in  the  applicant. 

Warren  W.  Nissley.  73  IBLA  234  (Bay  31,  1983) 


Where  an  automated  simultaneous  cil  and  gas  lease 
application  Fart  B,  Form  3112-6a  (June  1981),  dees  net 
reflect  in  the  space  designated  "MARK  SOCIAL  SECUEIII 
NUMBER"  the  same  identification  number  selected  cr 
assigned  in  Fart  A,  Form  3112-6  (June  1981),  it  is  net 
properly  completed  and  must  be  rejected. 

Shaw  Resources,  Inc..  73  IBLA  291  (June  7,  1983) 

Rocky  Bountajn  Exploration  Co. . 77  IBIA  15  (Cct.  31, 
1983)“ 


Where  the  first-drawn  applicant  for  a ncrccmpeti- 
tive  oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  tc  submit  the  first  year's  advance  rental 
within  3C  days  from  receipt  of  notice  to  dc  sc,  as 
required  by  43  CF E 3112.4-l(a),  bis  application  is 
properly  rejected  under  43  CFB  3112.6-1  (d). 

Carl  A.  Petersen.  73  IBLA  347  (June  10,  1983) 
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Onder  43  CFR  3112.2-1 (b)  , an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  3112-6a  (June 
1981) , must  be  rendered  in  a manner  to  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.  Where  an  application  is  executed  by  a 
filing  service  on  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  or 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  on  behalf  of  the  applicant. 

Charles_R.  Tickel,  73  IBLA  360  (June  15,  1983) 

9C  I . C . 258 


Where  an  oil  and  gas  lease  applicant  includes  the 
name  of  the  applicant  and  refers  to  a qualifications 
file  which  reveals  the  name  of  the  signatory  and  the 
relationship  between  the  signatory  and  the  applicant, 
the  applicant  has  complied  with  the  requirements  of 
43  CFR  3112.2-1 (b) . 

Liberty  Petroleum  Corp.,  73  IBLA  368  (June  15,  1983) 


Where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  43  CFR  3102.5,  it  is  proper  for  the  Eureau 
of  Land  Management  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.  Bare  assertions  by  the  second-priority 
applicant  of  irregularities  by  the  first-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  compliance. 

Jonathan  Kutner.  73  IBLA  372  (June  15,  1983) 


When,  in  a drawing  of  simultaneously  filed  oil  and 
gas  lease  applications,  the  first-drawn  offeror  is  noti- 
fied to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.  Automatic  disqualification,  stemming  from 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

Mary  Jane  Associates.  74  IBLA  43  (June  27,  1983) 


A noncompetitive  oil  and  gas  lease  offer  filed  by 
a first-drawn  applicant,  pursuant  to  43  CFR  3112.4-1, 
is  acceptable  where  the  offer  form  is  signed  by  the 
applicant  but  includes  the  title  of  the  individual  as  a 
"General  Partner"  of  a particular  partnership, 
designated  on  the  application  as  a party  in  interest, 
since  it  is  possible  to  determine  that  the  signature 
matches  the  name  of  the  offeror  and  the  words  referring 
to  title  should  have  been  treated  as  surplusage. 

Ann  M.  Davjps  et  al..  74  IBLA  96  (June  30,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  signed,  in  terms  of  indicating  the  relation- 
ship of  the  signatory  and  the  applicant,  as  required  by 
43  CFR  3112.2-1  (b),  where  the  applicant  is  a partner- 
ship and  the  signatory  is  a partner  authorized  to  act 
in  its  behalf,  and  the  application  is  noted  with  a 
reference  to  the  BLM  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to 
act  are  on  file. 

A simultaneous  oil  and  gas  lease  application  is 
properly  filed  by  a partnership,  in  accordance  with 
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43  CFR  3102.2-4  (1981),  requiring  the  filing  of  state- 
ments of  partnership  qualifications,  where  the  applica- 
tion is  noted  with  a reference  to  the  ELM  serial  number 
where  the  statements  are  on  file,  even  though  the 
application  is  dated  prior  to  receipt  ty  EIP,  approval 
of,  and  assignment  of  a serial  number  for  those  state- 
ments. 

A first-drawn  application  in  a simultaneous  cil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  net  complied  with  43  CFR  3102.2-6  (1981), 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Pandora  Petroleum  Co..  74  IELA  173  (July  13,  1983) 


The  regulatory  requirement  that  simultaneously 
filed  oil  and  gas  lease  applications  be  rendered 
in  a manner  which  reveals  the  name  of  the  applicant, 
signatory  and  their  relationship  is  not  satisfied 
where  no  designation  of  authority  either  appears  cn  the 
application  or  can  he  ascertained  ty  reference  to  the 
qualifications  file  of  the  filing  service  listed  cn 
the  application. 

IS M J_ Exp  lor a ti c n_Gr c up , 74  IELA  185  (July  18,  1983) 

I!S_ Assccia t es^I pc.* , 74  IELA  192  (July  18,  1983) 


A simultaneous  cil  and  gas  lease  application 
which  was  filed  in  the  name  of  a trust,  tut  was  net 
accompanied  by  the  statements  required  ty  43  CFF 
3102.2-3  (1981)  and  which  did  not  refer  to  a file 
reference  number  was  properly  rejected. 

Robert  T.  E.  Metcalf  (Trust).  74  IELA  252  (July  22,  1983) 


Onder  43  CFR  3112.2-l(t),  a simultaneous  cil  and 
gas  lease  application  must  be  rendered  in  a manner  to 
reveal  the  name  of  the  applicant,  the  name  cf  the  sig- 
natory, and  their  relationship.  Where  the  signature 
on  the  application  is  illegible  and  there  is  no 
reference  to  the  signatory's  relationship  to  the  appli- 
cant, the  requirements  cf  the  regulation  have  net  been 
satisfied  and  BLM  properly  rejects  the  application. 

Bartj.n,  Williams  S Judson.  74  IBLA  342  (July  28,  1983) 


It  is  improper  tc  reject  a simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  cf  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a partnership 
and  the  signatory  is  a partner  authorized  tc  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  tc  the  ELM  serial  number  where  the  articles 
of  partnership  and  the  names  cf  those  authorized  tc  act 
are  on  file.  In  these  circumstances,  the  regulatory 
requirement  that  the  application  be  rendered  in  a man- 
ner to  reveal  the  name  cf  the  applicant,  the  name  cf 
the  signatory,  and  their  relationship,  is  satisfied. 

Leonti d_ Miner a ls_Cc. , 74  IELA  371  (July  28,  1983) 


Onder  prevision  cf  43  CFR  3112.2-1(1)  a simulta- 
neous oil  and  gas  lease  application  must  reveal  the 
name  cf  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.  Where  the  agent's  signature  cn  the 
application  is  illegible  and  neither  the  application 
nor  a qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relaticnship 
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to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

Maurice  W.  Coburn.  75  IBLA  293  (Aug.  29,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981) , does  not 
contain  a complete  Social  Security  number  in  the  cir- 
cles under  the  space  designated  "BARK  SOCIAL  SECURITY 
NUMBER,"  it  is  not  properly  completed  and  must  be 
rejected. 

George  Dolezal,  Jr.,  75  IELA  298  (Aug.  29,  1983) 


Where  one  or  more  applications  for  an  oil  and  gas 
lease  are  received  for  a parcel  pursuant  to  the  simul- 
taneous oil  and  gas  leasing  procedures  and  no  lease 
issues  as  a result  of  such  filings,  43  CFR  3112.7 
requires  that  the  lands  be  subject  to  leasing  cnly  in 
accordance  with  Subpart  3112. 

Phyllis  H.  Odell.  75  IBLA  313  (Aug.  30,  1983) 


A decision  dismissing  the  protest  of  the 
third-drawn  oil  and  gas  lease  applicant  against  the 
prospective  issuance  of  the  lease  to  either  the  first- 
or  second-drawn  applicants  will  be  affirmed  where  the 
statement  of  reasons  for  appeal  merely  repeats  the 
wholly  unsubtantiated  allegations  of  the  protestant 
that  the  others  each  had  made  agreements  which  invested 
third  parties  with  undisclosed  interests  in  their 
applications,  in  violation  of  regulations. 

0 o J]I>_Wi_Ch i ldr ess , 76  IBLA  42  (Sept.  14,  1983) 


Where  a portion  of  a noncompetitive  lease  offer  is 
classified  within  a known  geologic  structure  pending 
litigation  of  rejection  of  the  offer  for  other  reasons, 
that  portion  of  the  offer  to  lease  affected  by  the 
classification  must  be  rejected  despite  a judgment 
finding  the  offer  to  be  otherwise  proper.  Land  within 
a known  geologic  structure  may  be  leased  cnly  after 
competitive  bidding  under  provisions  of  43  CFR  Subpart 
3120. 

The  drawing  of  an  offer  for  a noncoicpetiti ve  oil 
and  gas  lease  creates  no  vested  right  in  the  offeror  tut 
establishes  only  the  priority  of  filing  of  the  offer. 

The  offeror  may  not,  therefore,  rely  upon  the  expected 
issuance  of  a lease. 

Frederick  W.  Lowey.  76  IBIA  195  (Cct.  6,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannct  be 
established  by  examining  the  application  font  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a simultaneous 
application.  An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
addressee,  even  though  correspondence  addressed  tc  that 
person  is  to  be  received  in  the  care  of  the  applicant. 
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When,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  offerer  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  these 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.  Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  net  be 
avoided  by  reliance  cn  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
cn  the  due  date. 

The  198C  amendment  of  43  CFR  3112.4-1  did  net 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.  The  reasons  for  the 
198C  amendments  stated  by  the  Secretary  in  the  Federal 
Register  at  the  time  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  tc  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

Eagle  Basjj.n  Partnership.  76  IBLA  241  (Oct.  17,  1963) 


Under  provision  cf  43  CFR  3102.4  a simultaneous 
oil  and  gas  lease  application  must  reveal  the  name  cf 
the  applicant,  the  name  of  the  signatory  tc  the  appli- 
cation, and  their  relationship.  Where  the  agent's 
relationship  to  the  applicant  is  net  revealed,  the 
regulation  requires  the  application  to  be  rejected. 

The  defective  application  may  net  be  cured  by  amendment 
cn  appeal. 

Pioneer  Farmcut  «1  ltd..  76  IELA  250  (Oct.  17,  1963) 
Fetrolar  Group  (The)  . 77  IEIA  232  (Nov.  29,  1983) 


Where  an  oil  and  gas  lease  applicant  dees  ret 
properly  darker  the  circles  on  the  automated  simul- 
taneous application  form  which  correspond  tc  her 
identification  number  and  therefore  the  computer  reads 
a different  identification  number  cn  Part  E frem  that 
cn  Part  A,  the  application  is  net  properly  completed 
and  must  be  rejected. 

Deborah  E.  Egncrjef.  76  IELA  287  (Cct.  18,  1983) 


A simultaneous  oil  and  gas  lease  offer  is  prcperly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  Eir  within 
30  days  from  the  receipt  of  notice. 

James  A.  Scanapj.cc.  76  IELA  290  (Oct.  18,  1983) 


Under  43  CFR  3112.2-l(b),  a simultaneous  cil  and 
gas  lease  application  must  be  rendered  in  a manner  tc 
reveal  the  name  cf  the  applicant,  the  name  cf  the 
signatory,  and  their  relationship.  Where  there  is  nc 
reference  on  the  application  to  the  signatory's  rela- 
tionship tc  the  applicant,  nor  any  reference  tc  a qual- 
ifications file  where  the  necessary  information  might 
be  found,  the  requirements  cf  the  regulation  have  net 
been  satisfied. 

Fejck  Associates,  76  IELA  292  (Cct.  18,  1983) 

Cur_T ur n_ Nc w_ As n , 77  IELA  24  (Cct.  31,  1963) 


Gack_Or t ma n,  76  IBLA  200  (Oct.  6,  1983) 
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A simultaneous  oil  and  gas  lease  application  which 
is  not  signed  or  dated,  in  accordance  with  43  CFR 
3112.2-1,  is  not  properly  completed  and  must  be 
rejected . 

An  automated  simultaneous  oil  and  gas  lease 
application  Part  D,  Form  3112-6a,  which  dees  not 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and 
must  be  rejected. 

£i_Mi_01son,  76  IBL A 344  (Oct.  24,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981) , does  not 
contain  a correct  identification  number  in  the  circles 
under  the  space  designated  "HARK  SOCIAL  SECURITY  NUM- 
BER," it  is  not  properly  completed  and  must  be  rejected. 

£onald_Ei_Hook,  76  IBLA  367  (Oct.  25,  1983) 

Victor  S.  Duletsky . 77  IB1A  12  (Cct.  31,  1983) 


Automated  Simultaneous  Oil  and  Gas  Lease  Applica- 
tion, Form  3112-6a  (June  1981),  commonly  referred  to  as 
Part  B,  was  designed  to  facilitate  automated  processing 
adopted  in  order  to  expedite  the  issuance  of  leases  and 
lessen  the  paperwork  of  the  public.  If  Form  3112-6a  is 
completed  in  a manner  which  allows  automated  machine 
processing,  is  correct  with  respect  to  the  information 
read  by  the  computer,  and  is  correct  and  ccmplete  with 
respect  to  that  information  not  machine  read,  the 
application  does  not  contain  a fatal  error  because  the 
arabic  numerals  corresponding  to  those  numbered  circles 
blackened  by  the  applicant  under  the  heading  "Mark 
Social  Security  Number"  are  not  placed  in  the  boxes 
above  the  corresponding  numbered  circles.  The  required 
information  is  contained  on  the  face  of  the  application 
in  readable  form.  No  information  is  lacking,  and  no 
ambiguity  has  been  created  by  the  applicant. 

Sate lli te_E ne rgy  Corp . , 77  IBLA  167  (Nov.  17,  1983) 

" 9 C I .B.  487 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a partnership  in  the  partnership  name 
is  not  properly  rejected  under  43  CFR  3112.2-1  (c) 

(1982) , where  the  name  of  only  one  entity  as  defined  in 
43  CFR  3102.1  (1982),  appears  as  applicant  on  Part  B of 
the  application. 

Where  a partnership  consists  of  the  names  of  twe 
individuals  and  the  designation  "PTR"  and  the  names  and 
designation  are  typed  on  both  Part  A and  Eart  E cf  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982)  . 

Charles  Fox  6 George  H.  Keith  (Partnership) , 77  IBLA 
199  (Novi  1 il-! 98 3) 
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BLE  must  reject  a first-drawn  simultaneous  oil 
and  gas  lease  application  where  the  applicant  fails  to 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  30  days  cf  notice  to  do  sc,  pursuant  tc 
43  CFR  3112.4-1  (a) , in  spite  of  any  negligence  cn  tbe 
part  cf  the  Ecstal  Service  which  delayed  return  cf  the 
lease  agreement  and  rental  payment. 

n_glf , 71  IBLA  242  (Nov.  29,  1983) 


Where  an  oil  and  gas  lease  applicant  with  first 
priority  dies  after  application,  but  prior  tc  lease 
issuance,  tbe  administratrix  cf  his  estate  is  entitled 
to  the  lease  when  she  files  a sufficient  offer  tc 
lease . 

Estate  cJ_James_Philip_Witmer , 77  IELA  361  (Dec.  7, 
1983) 


Where  a simultaneous  oil  and  gas  lease  application 
is  dated  prior  to  the  commencement  of  the  filing  period 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  not  done  with  an  intent  tc  obtain  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a nonsub- 
stantive errci  which  dees  not  require  the  rejection  cf 
the  application. 

Amberex  Ccrp.,  78  IELA  152  (Dec.  29,  1983) 


Filing 

Where  the  regulations  require  an  oil  and  gas  lease 
applicant  who  is  receiving  the  assistance  cf  any  ether 
person  or  entity  which  is  in  the  business  of  providing 
assistance  tc  participants  in  a Federal  oil  and  gas 
leasing  program  to  file  a copy  cf  any  agreement  with 
such  person  cr  entity  and  the  applicant  fails  tc  dc  sc, 
the  application  properly  is  rejected. 

Howard  K.  Davis.  70  IELA  7 (Jan.  6,  1983) 


Cil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  cr  the  instructions  cn  tbe  applica- 
tion itself  where  questions  (d)  through  (f) , dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Bark  G.  Anderson.  70  IELA  18  (Jan.  6,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  3C  days  frem  the  receipt  of  notice. 

Thomas  E.  lewis.  70  IELA  69  (Jan.  11,  1983) 

Hampton  E . Stewart , 72  IELA  358  (Kay  2,  1983) 


The  presumption  of  regularity  which  supports  the 
official  acts  cf  public  officers  in  the  discharge  cf 
their  duties  must,  fer  reasons  of  public  policy  and 
under  burden  cf  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  sailed  are 
duly  delivered.  Thus,  when  Government  files  dc  net 
indicate  that  a document  was  received,  an  appellart 
must  show  net  merely  that  the  document  was  prcperly 
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transmitted,  but  that  it  was,  in  fact,  actually 
received . 

Angle  Resources,  Ipc. . 70  IBLA  106  (Jan.  12,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  ferms  and 
first  year's  rental  were  submitted  to  the  wreng  ELM 
office  and  were  not  thereafter  received  by  the  proper 
BLM  office  within  30  days  from  the  receipt  of  notice  of 
priority . 

Jerry_W._Wolf , 70  IBLA  131  (Jan.  14,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1  (a)  where  the  offeror  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 

Even  assuming,  arguendo,  that  apparent  emissions 
on  an  oil  and  gas  lease  offer  are  not  sufficient  to  put 
the  purchaser  of  an  interest  in  the  offer  on  notice 
that  it  was  defective,  a defective  oil  and  gas  lease 
offer  is  subject  to  rejection,  because  the  bona  fide 
purchaser  protection  does  not  apply  to  any  purchaser  of 
interests  in  a lease  offer  or  application  and  does  net 
limit  the  Department's  authority  to  reject  such  defec- 
tive applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  cr  lest 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

Di_Mi_ Yates,  70  IBLA  134  (Jan.  14,  1983) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-1  (a),  the  lease  offer  is  prop- 
erly rejected.  Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-1 (e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

i?ob§lt_G._Lynn,  70  IBLA  141  (Jan.  17,  1983) 


BLM  may  properly  reject  a simultaneous  oil  and  gas 
lease  application  drawn  with  first  priority  where  the 
applicant  files  the  application  and  an  attached  state- 
ment setting  forth  the  names  of  other  parties  in 
interest  and  the  nature  of  the  agreement  between  the 
parties,  and  the  statement  is  not  signed  by  the  appli- 
cant, as  required  by -43  CFR  3102.2-7  (b)  (1981). 

Richard  S.  Talbert.  70  IBIA  145  (Jan.  17,  1983) 


BLM  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Albert  Whitehurst.  70  IBLA  168  (Jan.  19,  1983) 
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A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

JU_  Hack  hurst , 70  IELA  219  (Jan.  24,  1983) 

Josep bin e_S leper,  74  IELA  234  (July  19,  1983) 


An  oil  and  gas  lease  application  filed  in  the 
name  of  a corporation  in  a simultaneous  drawing  is 
properly  rejected  where  it  is  not  accompanied  by  a 
complete  list  cf  ccrpcrate  officers,  pursuant  to 
43  CFR  31C2 .2-5  (a)  (3)  (1981),  and  where  the  ccrpcrate 

qualifications  file  referenced  in  the  application  was 
incomplete.  Such  a deficiency  cannct  he  cured  after 
the  drawing. 

f uel_  Exp  j or  a t i c nx_  I nc_j  , 70  IELA  361  (Feb.  3,  1983) 


Where  an  oil  and  gas  lease  offerer  signs  an  effer 
form  in  ink,  photocopies  four  exact  reproductions  cf 
the  offer  fern,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  bis  signa- 
ture, and  submits  the  five  documents  as  the  effer, 
that  offer  fulfills  the  signature  requirement  cf  43  CFF 
3111. 1-1  (a),  and  it  is  improper  to  reject  that  offer 
because  the  feur  phctccopies  were  net  personally  signed. 

Fayette  Cil  S Gas  Cert. . 71  IELA  79  (Feb.  22,  1983) 


Where  a regulation  specifies  that  a filing  fee 
for  an  cil  and  gas  lease  application  shall  be  paid 
in  United  States  currency,  post  office  cr  bank  money 
order,  bank  cashier's  check  or  tank  certified  check, 
with  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a credit  union  upon  a bank  is  also 
acceptable  where  the  applicant  has  provided  evidence 
that  payment  is  guaranteed  by  a tank. 

Elmer  T.  Stcnecjpher.  71  IBIA  203  (Far.  14,  1983) 


Where  an  cil  and  gas  lease  offeror  signs  an  effer 
form  in  ink,  phctccopies  four  exact  r eproducticns  cf 
the  front  page  cf  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  effer  fulfills  the  signature  requirement 
of  43  CFR  3111.1-l(a),  and  it  is  improper  to  reject 
that  effer  because  the  four  photocopies  were  net  signed 
in  ink  by  the  offerer. 

Where  a noncompetitive  oil  and  gas  lease  efferer 
submits  cne  criginal  lease  offer  form  and  feur  phctc- 
copies which  are  exact  reproductions  of  the  frent  cf 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  cf 
43  CFR  3111.1-l(a),  which  specifies  that  five  copies  cf 
the  official  form,  cr  valid  reproduction  thereof,  must 
be  filed.  Bcwever,  failure  to  submit  copies  cf  the 
reverse  side  cf  the  form  is  a curable  defect  under 
43  CFR  3111.1-1  (e)  (4)  , and  ELF  must  give  the  offerer 
an  opportunity  to  ccmply  with  43  CFF  3111.1-1  (a). 

Richard  ,F.. Carroll.  71  IELA  307  (Far.  22,  1983) 
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A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  for  unsurveyed  acquired  lands  which  is  not 
accompanied  by  a nap  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  43  CFR  3101.2-3 fb) (2) 
is  properly  rejected.  However,  when  the  nap  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  as  of  that  date. 

Wilburn . H,  Seals,  71  IBLA  315  (Mar.  22,  1983) 


Land  which  has  specifically  been  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Where  an  order  is  published  which  restores  certain 
withdrawn  land  to  availability  under  the  mineral  leas- 
ing laws  at  a specific  date  and  time  in  the  future,  a 
regular  ''over-the-counter"  noncompetitive  oil  and  gas 
lease  offer  which  is  delivered  in  advance  tc  BLM  with 
instructions  that  it  be  treated  as  filed  effective  as 
of  the  designated  time  and  date  must  be  considered  a 
premature  filing,  and  is  properly  rejected. 

Rachalk  Production,  Inc..  71  IBLA  374  (Mar.  29,  1983) 


Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a),  his  application  must  be  rejected. 

Where  there  is  no  evidence  of  receipt  of  a check, 
in  payment  of  the  first  year’s  advance  rental  pursuant 
to  43  CFR  3112.4-1  (a),  the  presumption  that  BLM 
employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  evidence 
that  the  check  was  received  where  the  applicant  submits 
an  affidavit  that  the  check  was  enclosed  in  the  same 
envelope  with  other  documents  that  were  received  by  BLM 
and  includes  a copy  of  his  personal  checkbook  register 
showing  that  a check  was  issued  tc  BLM  but  net  cashed. 

R ichard_ W ._K ul i s , 72  IBLA  251  (Apr.  27,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  is  not  completed  within  the  meaning  of 
43  CFR  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  other  parties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 

fii£hele_M ._Dawur sk , 73  IBLA  36  (May  9,  1983) 


An  offeror  for  a noncompetitive  oil  and  gas  lease, 
filing  over-the-counter,  is  not  entitled  to  a refund  of 
the  filing  fee  even  though  she  withdraws  the  offer 
prior  to  issuance  of  the  lease. 

i§_ Wi_Su t c , 73  IBLA  61  (May  12,  1983) 


BLM  properly  returned  an  automated  simultaneous 
oil  and  gas  lease  application  as  part  of  a greup  cf 
filings  with  a single  remittance,  under  43  CFR 
3112.2-2 (b),  where  two  applications  were  filed  and  the 
various  checks  submitted  therewith,  were  insufficient 
to  cover  all  of  the  filing  fees,  and  not  clearly  allo- 
cated between  the  applications  sc  as  tc  apply  tc  a 
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separate  grouping  fer  which  there  would  be  sufficient 
fees. 

William  E . Cel lister.  73  IBLA  64  (May  12,  1983) 


The  previsions  cf  43  CF B 3102.6-2,  relating  tc 
filing  of  a signed  statement  or  copy  cf  a written 
agreement  with  persons  who  assist  an  applicant  in  a 
Federal  oil  and  gas  leasing  program,  are  strictly 
construed.  In  the  event  an  offeror  fails  tc  ccnply 
therewith,  the  effer  is  properly  rejected. 

Tyre*  Oil  Cc..  73  IEL8  241  (June  1,  1983) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a corporation  in  a simultaneous  filing  is  prcperly 
rejected  where  it  is  net  accompanied  by  a list  cf  ccx- 
porate  officers  as  required  by  43  CFB  3102.2-5  (a)  cr  by 
a reference  tc  a ELM  serial  number  indicating  where 
such  information  can  be  found.  Such  an  omission  cannct 
be  cured  after  the  drawing. 

Adcbe_Cil_|_Gas_Corp.,  73  IBLA  263  (June  7,  1983) 


Where  an  applicant  fails  to  file  five  copies  cf  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFB  3111.1-l(a),  the  lease  offer  is  prcp- 
erly rejected.  Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-l(e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

where  an  applicant  submits  evidence  wbicfc  supports 
a conclusion  that  all  five  copies  cf  his  nonccapetiti ve 
lease  offer  were  timely  filed  as  required  by  the  regu- 
lations in  43  CFB  3111.1-1  fa),  a decision  rejecting 
that  effer  fer  failure  tc  ccmply  with  the  applicable 
regulation  by  filing  only  four  copies  of  the  lease 
offer  will  be  set  aside. 

Bobert  G.  Lynn  (On  Reconsider at jen) . 13  IBLA  286 
(June  7,  1983J 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Eart  E,  Form  3112-6a  (June  1981),  dees  net 
reflect  in  the  space  designated  "MARK  SOCIAL  SECUBIIX 
NUMBER"  the  same  identification  number  selected  cr 
assigned  in  Eart  A,  Form  3112-6  (June  1981),  it  is  net 
properly  completed  and  must  be  rejected. 

Filing  fees  will  be  retained  for  simultaneous  cil 
and  gas  lease  applications  which  are  rejected. 

Shaw  Besources,  Inc..  73  IE 1 A 291  (June  7,  1983) 


Under  43  CFB  3112.2-1  (b),  an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  3112-6a  (June 
1981),  must  be  rendered  in  a manner  tc  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.  Where  an  application  is  executed  by  a 
filing  service  cn  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  cr 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  cn  behalf  of  the  applicant. 

Ri_l ic ke 1 , 73  IBLA  360  (June  15,  1983) 

90  l.E.  258 
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Where  an  oil  and  gas  lease  applicant  includes  the 
name  of  the  applicant  and  refers  to  a qualifications 
file  which  reveals  the  name  of  the  signatory  and  the 
relationship  between  the  signatory  and  the  applicant, 
the  applicant  has  complied  with  the  requirements  of 
43  CPR  3112.2-1 (b) . 

liberty  Petroleum  Corp.,  73  IBLA  368  (June  15,  1983) 


A noncompetitive  oil  and  gas  lease  offer  filed  by 
a first-drawn  applicant,  pursuant  to  43  CFR  3112.4-1, 
is  acceptable  where  the  offer  form  is  signed  by  the 
applicant  but  includes  the  title  of  the  individual  as  a 
"General  Partner"  of  a particular  partnership, 
designated  on  the  application  as  a party  in  interest, 
since  it  is  possible  to  determine  that  the  signature 
matches  the  name  of  the  offeror  and  the  words  referring 
to  title  should  have  been  treated  as  surplusage. 

Ann  M.  Day  j,s . et  . al. . 74  IBLA  96  (June  30,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  signed,  in  terms  of  indicating  the  relation- 
ship of  the  signatory  and  the  applicant,  as  required  by 
43  CFR  3112.2-1  (b),  where  the  applicant  is  a partner- 
ship and  the  signatory  is  a partner  authorized  to  act 
in  its  behalf,  and  the  application  is  noted  with  a 
reference  to  the  BLN  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to 
act  are  on  file. 

A simultaneous  oil  and  gas  lease  application  is 
properly  filed  by  a partnership,  in  accordance  with 
43  CFR  3102.2-4  (1981),  requiring  the  filing  of  state- 
ments of  partnership  qualifications,  where  the  applica- 
tion is  noted  with  a reference  to  the  BLN  serial  number 
where  the  statements  are  on  file,  even  though  the 
application  is  dated  prior  to  receipt  by  BLN,  approval 
of,  and  assignment  of  a serial  number  for  these  state- 
ments. 

A first-drawn  application  in  a simultaneous  oil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  not  complied  with  43  CFR  3102.2-6  (1981), 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Pandora  Petroleum  Co..  74  IBLA  173  (July  13,  1983) 


BLN  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  31C2.2-6  (1981)  , 
requiring  timely  disclosure  of  any  agreement  with  the 
lease  filing  service  which  assisted  the  applicant,  and 
the  applicant  asserts,  without  corroborating  evidence, 
that  the  required  documents  were  filed  timely. 

LSNJ  Exploration , Group . 74  IBLA  185  (July  18,  1983) 

LBS  Associates,  Inc..  74  IBLA  192  (July  18,  1983) 


Where  a noncompetitive  oil  and  gas  lease  offeror 
submits  one  official  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  of 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  of 
43  CFR  3111.1-1  (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.  However,  failure  to  submit  copies  of  the 
reverse  side  of  the  form  is  a curable  defect  under 
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43  CFB  3111.1-1  (e)  (4) , and  ELB  must  give  the  efierer  an 
opportunity  to  comply  with  43  CFR  3111.1-l(a). 

Charles  T.  Zinneriac.  75  IBLA  6 (Aug.  2,  1983) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  rules  and 
regulations,  regardless  cf  their  actual  knowledge  cf 
what  is  contained  in  such  regulations.  Failure  tc 
receive  a copy  cf  a regulation  does  not  provide  a valid 
reason  for  reinstating  with  original  priority  at  cver- 
the-ccunter  oil  and  gas  lease  offer  which  had  been 
rejected  for  failure  tc  ccmply  with  the  regulaticn. 

Ron,  W.  Howard.  75  IEL A 133  (Aug.  15,  1983) 


Land  which  has  specifically  been  withdrawn  frem 
mineral  leasing  is  not  available  for  disposition  under 
the  Bineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Where  an  offer  to  lease  lands  cannct  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
effer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  fer  leasing. 

Paul  C.  Kohlman,  75  I EL  A 171  (Aug.  19,  1983) 


BLB  may  prcperly  reject  a simultaneous  cil  and 
gas  lease  application  filed  by  a partnership  cr  a cor- 
poration where  it  is  net  accompanied  by  evidence  cf 
partnership  qualifications,  in  the  case  of  a partner- 
ship, in  accordance  with  43  CFR  3102.2-4  (1981),  cr  by 
evidence  of  corporate  qualifications,  in  the  case  cf  a 
corporation,  in  accordance  with  43  CFR  3102.2-5  (1961), 
or  by  any  reference  tc  a serial  number  indicating  where 
such  information  can  be  found,  in  accordance  with 
43  CFR  3102.2-1  (c)  (1981).  Reference  to  a serial  num- 

ber on  a document  attached  to  the  application  will  net 
suffice  to  ccmply  with  43  CFR  3102.2-1  (c)  (1981). 

Cretaceous  Partnership.  REE.  IncA,  75  IEIA  2C3 
(Aug.  22™ 98  31"" 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  E,  form  3112-6a  (June  1981),  dees  net 
contain  a complete  Sccial  Security  number  in  the  cir- 
cles under  the  space  designated  "BARK  SCCIAL  SEC0BI1Y 
N0HEER,"  it  is  net  prcperly  completed  and  must  be 
rejected . 

Filing  fees  of  $75  will  be  retained  for  simul- 
taneous cil  and  gas  lease  applications  which  are 
rejected.  lhe  balance,  if  any,  shall  be  refunded. 

43  CFB  3112.3  (b) . 

George  Colezal.  Jr..  75  IELA  298  (Aug.  29,  1983) 


Where  an  cil  and  gas  lease  offeror  signs  an  effer 
form  in  ink,  photocopies  four  exact  reproducticns  cf 
the  front  page  cf  the  offer  form,  including  the  signa- 
ture, with  the  intent  that  the  photocopied  signature  be 
his  signature,  and  submits  the  five  documents  as  the 
offer,  that  effer  fulfills  the  signature  requirement  cf 
43  CFR  3111.1-1  (a)  . 
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The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  net  vitiated  cr  lest 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Where  the  first-filed  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  each  contain  a curable 
defect  listed  in  43  CFR  3111.1-1  (e)  , and  where  the 
offeror  cures  such  defect,  the  offeror  retains  his 
priority  as  of  the  date  the  original  offers  were  filed, 
even  though  a second  qualified  offeror  filed  an  effer 
for  some  of  the  same  lands  included  in  the  previously 
filed  offers  before  the  first  offeror  cured  the  defect 
in  his  offers. 

Richard  F.  Carroll  iOn_Reconsideration)_,  76  IBLA  151 
(Sept.  277*1983)  “ ” 9C  I.C.  432 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  43  CFR  3111.1-1  (a)  , and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

James_L._Camblcs_III,  76  IBLA  174  (Sept.  30,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  ether  person  in 
the  space  provided  for  the  name  of  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a simultaneous 
application.  An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
addressee,  even  though  correspondence  addressed  tc  that 
person  is  to  be  received  in  the  care  of  the  applicant. 

» 76  IBLA  200  (Oct.  6,  1983) 


Where  an  oil  and  gas  lease  applicant  does  net 
properly  darken  the  circles  on  the  automated  simul- 
taneous application  form  which  correspond  tc  her 
identification  number  and  therefore  the  computer  reads 
a different  identification  number  on  Part  B from  that 
on  Part  A,  the  application  is  not  properly  completed 
and  must  be  rejected. 

Deborah  B.  Boncrjef,  76  IBLA  287  (Oct.  18,  1983) 


A simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  BLM  within 
30  days  from  the  receipt  of  notice. 

A-._Scana.pi co,  76  IBLA  290  (Oct.  18,  1983) 


Under  43  CFR  3112.2-1  (b),  a simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a manner  tc 
reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.  Where  there  is  no 
reference  on  the  application  to  the  signatory's  rela- 
tionship to  the  applicant,  nor  any  reference  to  a qual- 
ifications file  where  the  necessary  information  might 
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be  found,  the  requirements  of  the  regulation  have  net 
been  satisfied. 

I§i£]LJssociates,  76  I EL  A 292  (Cot.  18  , 1983) 

Our_T ur n_ No w_ As sj. n , 77  IELA  24  (Cct.  31  , 1963) 


An  executed  lease  agreement  and  first  year's 
rental  payment  must  be  filed  in  the  proper  ELF  office 
within  30  days  of  receipt  of  the  notice.  Filing  is 
accomplished  when  a document  is  delivered  tc  and 
received  by  the  proper  office.  Depositing  a document 
in  the  mail  does  not  constitute  filing. 

A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  3C  days  frem  the  receipt  of  notice. 

Fjoneer  Farmcut  fl.  Ltd.,  76  IELA  337  (Cct.  2C,  1983) 


A simultaneous  oil  and  gas  lease  application  which 
is  not  signed  cr  dated,  in  accordance  with  43  CFR 
3112.2-1,  is  not  properly  completed  and  must  be 
rejected. 

An  automated  simultaneous  oil  and  gas  lease 
application  tart  E,  Form  3112-6a,  which  does  net 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Fart  A,  Form  3112-6,  is  net  properly  completed  and 
must  be  rejected. 

A filing  fee  of  $75  will  be  retained  for  each 
automated  simultaneous  oil  and  gas  lease  application 
form  which  is  rejected.  The  balance  of  the  filing  fee 
amount  submitted  with  each  rejected  form,  if  any,  shall 
be  refunded. 

Di_K^_Clson,  76  IELA  344  (Oct.  24,  1983) 


Where  a simultaneous  oil  and  gas  lease  application 
is  submitted  by  a filing  service  on  behalf  of  a client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
43  CFR  1.3  tc  represent  the  client  in  an  appeal  tc  the 
Board. 

Where  an  automated  simultaneous  oil  and  gas  lease 
application  Fart  E,  form  3112-6a  (June  1981),  dees  net 
contain  a correct  identification  number  in  the  circles 
under  the  space  designated  "BARK  SOCIAL  SECURITY  NUM- 
BER," it  is  net  properly  completed  and  must  be  rejected. 

£2Sil <LIi_I!C£ k » 76  IELA  367  (Oct.  25,  1983) 


Where  a group  of  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a single 
check  to  cover  the  filing  fees,  it  was  error  ter  the 
Bureau  of  Lard  Management  tc  deposit  the  check  witheut 
first  examining  the  applications  tc  ascertain  the  ade- 
quacy of  the  amount  of  the  check  as  required  by  43  CFR 
3112.5  (a)  (3)  (1982) . 

Char les_ Anderson , 76  IELA  402  (Cct.  27,  1983) 


164 


01 L_ AN D_GAS_ LEASES — Continued 
APPLICATIONS — Continued 
filing — Continued 

Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981) , does  net 
contain  a correct  identification  number  in  the  circles 
under  the  space  designated  "MARK  SOCIAL  SECURITY  NUM- 
BER," it  is  not  properly  completed  and  must  be  rejected. 

Viet or _S._ Du let sky , 77  IBLA  12  (Oct.  31,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  31l2-6a  (June  1981) , does  net 
reflect  in  the  space  designated  "MARK  SOCIAL  SECURITY 
NUMBER"  the  same  identification  number  selected  or 
assigned  in  Part  A,  Form  3112-6  (June  1981),  it  is  not 
properly  completed  and  must  be  rejected. 

Rocky  Mountain  Exglor at icn_Co. , 77  IBLA  15  (Oct.  31, 
1983) 


A first-drawn  oil  and  gas  lease  application. 
Form  3112-6a,  is  properly  rejected  where  there  is  no 
proper  Form  3112-6  on  file  with  the  Bureau  of  Land 
Management  at  the  time  of  the  drawing. 

T S T Development  Co..  77  IBLA  54  (Nov.  7,  1983) 


Automated  Simultaneous  Oil  and  Gas  Lease  Applica- 
tion, Form  3112-6a  (June  1981) , commonly  referred  to  as 
Part  B,  was  designed  to  facilitate  automated  processing 
adopted  in  order  to  expedite  the  issuance  of  leases  and 
lessen  the  paperwork  of  the  public.  If  Form  3112-6a  is 
completed  in  a manner  which  allows  automated  machine 
processing,  is  correct  with  respect  to  the  information 
read  by  the  computer,  and  is  correct  and  complete  with 
respect  to  that  information  not  machine  read,  the 
application  does  not  contain  a fatal  errer  because  the 
arabic  numerals  corresponding  to  those  numbered  circles 
blackened  by  the  applicant  under  the  heading  "Mark 
Social  Security  Number"  are  not  placed  in  the  boxes 
above  the  corresponding  numbered  circles.  The  required 
information  is  contained  on  the  face  of  the  application 
in  readable  form.  No  information  is  lacking,  and  no 
ambiguity  has  been  created  by  the  applicant. 

Satellite  Energy  Corj).,  77  IBLA  167  (Nov.  17,  1983) 

9 C I.D.  487 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a partnership  in  the  partnership  name 
is  not  properly  rejected  under  43  CFR  3112.2-1  (c) 

(1982) , where  the  name  of  only  one  entity  as  defined  in 
43  CFR  3102.1  (1982),  appears  as  applicant  on  Part  B of 
the  application. 

Where  a partnership  consists  of  the  names  of  twe 
individuals  and  the  designation  "PTR"  and  the  names  and 
designation  are  typed  on  both  Part  A and  Part  B cf  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982). 

Charles  Fox  6 George  H.  Kej,th  (Partnership)  . 77  IBLA 
199  (Nov.  18,  1983) 
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BLB  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a Secretarial  moratorium  on  ncnccmpetiti ve  cil  and 
gas  leasing. 

Bruce  Andersqn.  77  IEIA  376  (tec.  7,  1983) 


A simultaneous  cil  and  gas  lease  application  is 
prcperly  signed  by  a corporate  agent  in  accordance  with 
43  CFR  3112.2-l(b)  (1981)  where  the  application  is 

manually  signed  by  the  agent's  emplcyee  identifying 
her  position  with  the  corporation  and  the  name  cf  the 
applicant.  The  employee  is  not  alsc  required  tc  lanu- 
ally  sign  the  applicant's  name  to  conform  tc  the  terms 
of  the  agency  agreement. 

Eugene  C.  Colley.  78  IEIA  64  (Dec.  13,  1983) 


Where  a simultaneous  oil  and  gas  lease  applicaticn 
is  dated  pricr  tc  the  commencement  of  the  filing  peried 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  net  dene  with  an  intent  tc  cbtai^  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a nonsub- 
stantive errer  which  does  net  require  the  rejection  cf 
the  application. 

Amber ex_Corp. , 78  IELA  152  (Dec.  29,  1983) 


legibility 

The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  the 
name  cf  the  signatory,  and  their  relationship  is  net 
satisfied  where  the  signature  is  illegible,  nc  designa- 
tion of  authority  appears  on  the  application,  and  the 
signatory  and  his  authcrity  cannot  be  ascertained  by 
reference  tc  the  qualifications  file  of  the  filing 
service  listed  cn  the  application. 

Kenpeth  S.  Eiadke.  73  IELA  216  (May  27,  1983) 


The  regulatory  requirement  that  simultaneously 
filed  oil  and  gas  lease  applications  be  rendered 
in  a manner  which  reveals  the  name  cf  the  applicant, 
signatory  and  their  relationship  is  not  satisfied 
where  no  designation  of  authcrity  either  appears  cn  the 
application  cr  can  be  ascertained  by  reference  to  the 
qualifications  file  cf  the  filing  service  listed  cn 
the  applicaticn. 

L5MJ  Exploration  Grcut.  74  IELA  185  (July  18,  1983) 

ISS_ Associa t es^_ I nc . , 74  IBLA  192  (July  18,  1983) 


Under  43  CFR  3112.2-l(b),  a simultaneous  cil  and 
gas  lease  applicaticn  must  be  rendered  in  a Earner  tc 
reveal  the  name  of  the  applicant,  the  name  cf  the  sig- 
natory, and  their  relaticnsnip.  Where  the  signature 
on  the  application  is  illegible  and  there  is  nc 
reference  to  the  signatory's  relationship  tc  the  appli- 
cant, the  requirements  cf  the  regulation  have  net  been 
satisfied  and  ELM  prcperly  rejects  the  applicaticn. 

Martin,  Williams  6 Judscn.  74  IEIA  342  (July  28,  1983) 
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640-acre_Litsi  tation — Continued 

Under  provision  of  43  CFR  3112.2-l(b)  a simulta- 
neous  oil  and  gas  lease  application  must  reveal  the 
name  of  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.  Where  the  agent's  signature  cn  the 
application  is  illegible  and  neither  the  application 
nor  a qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relationship 
to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

Where  an  over-the-counter  oil  and  gas  lease  offer 
is  filed  for  lands  in  a protracted  survey  and  the 
offeror  subsequently  files  a relinquishment  describing 
certain  lands  in  the  offer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  but 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a section,  the  cffer  is 
properly  rejected. 

Baurice_W._Coburn,  75  IBLA  293  (Aug.  29,  1983) 

Donald  Epperson.  76  IBLA  4 (Sept.  6,  1983) 

A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

BLR  may  properly  reject  a noncompetitive  cil  and 
gas  lease  offer  for  less  than  640  acres  where  the  land 
is  net  within  an  approved  unit  or  cooperative  plan  cf 
operation  cr  surreunded  by  lands  unavailable  fer  leas- 
ing. 

Jack  Ortman,  76  IBLA  200  (Oct.  6,  1983) 

Jessie  Beal  Vaughan.  76  IELA  146  (Sept.  26,  1983) 

Reinstatement 

Sole  Party  in  Interest 

Where,  on  appeal,  an  oil  and  gas  lease  offeror 
alleges  facts  which,  if  shown,  would  entitle  him  to 
maintain  his  priority,  a decision  rejecting  the  offers 
will  be  set  aside  and  remanded  to  the  state  office  to 
afford  the  offeror  an  opportunity  to  show  that  the 
facts  are  as  he  has  alleged. 

BLR  may  properly  reject  a simultaneous  oil  and  gas 
lease  application  drawn  with  first  priority  where  the 
applicant  files  the  application  and  an  attached  state- 
ment setting  forth  the  names  of  other  parties  in 
interest  and  the  nature  of  the  agreement  between  the 
parties,  and  the  statement  is  not  signed  by  the  appli- 
cant, as  required  by  43  CFR  3102.2-7(b)  (1981). 

Wyoming  Oil  6 Minerals^  Inc.  JOn  Reconsideration^ , 
71  IELA  15  (Feb.  10,  1983) 

Richard  S.  Talbert,  70  IBLA  145  (Jan.  17,  1983) 

640-acre_Limi tation 

Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLM  determines  a proper 
showing  under  43  CFR  3110.1-3  (a)  has  been  made,  or  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 
While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

Jerry  H.  Pritchard.  70  IBIA  154  (Jan.  18,  1983) 

An  undisclosed  interest  was  net  created  in  a 
person  referring  a customer  to  an  cil  and  gas  leasing 
service  where  the  referring  person  bad  cnly  a hepe  cr 
expectancy  that  seme  financial  benefit  might  result 
from  the  referral.  Where  there  was  no  enfcreceable 
right  in  the  referring  party  to  share  in  the  proceeds 
of  a lease  obtained  through  the  simultaneous  cil  and 
gas  leasing  drawing  held  by  the  Department,  there  was 
nc  violation  cf  the  provisions  of  the  sole  party  in 
interest  regulation,  43  CFR  3102.7. 

It  is  improper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  there  is  land  available  for 

Geosearch.  Inc.,  Lloyd.Chemj.cal  l Sales , Inc.  vt 
Resource  Service  Co.,  Inc.f  Bureau  cf  land  Ranage- 
m e njt~~ 7 1~ I eI  A 138~  (flar.  9~,  19831'"“ 

leasing  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  become  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a lease  is  signed  by  an  authorized  officer  of  BLM . 

Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLH  determines  a proper 
showing  under  43  CFR  3110.1-3  (a)  has  been  made,  or  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 

A simultaneous  oil  and  gas  lease  application  must 
be  rejected  if  it  contains  the  names  cf  additional 
parties  in  interest  and,  within  15  days  of  the  filing, 
the  applicant  fails  to  submit  a statement  signed  by 
herself  and  the  other  interested  parties  setting  forth 
the  nature  cf  their  respective  interests  and  a cepy  cf 
agreements  between  them. 

While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

Virginia  V.  Devlin.  72  IBLA  361  (Ray  2,  1983) 

Irvin  Wall.  70  IBLA  183  fJan.  20.  1983)  9C  I.C.  3 

An  oil  and  gas  lease  offer  for  less  than  64C  acres 
of  land  is  properly  rejected  when  the  offer  fails  to 
include  other  adjoining  lands  which  were  available  for 

An  offeror  is  not  disqualified  where  a written 
agreement  creating  other  parties  in  interest  in  an  cil 
and  gas  lease  cffer,  filed  in  support  of  an  cffer  pur- 
suant tc  43  CFR  3102.2-7  (1981)  , is  signed  by  the 
offeror  through  an  agent. 

leasing  at  the  time  the  offer  was  filed,  although 
included  in  a prior  outstanding  lease  offer. 

S.C.C.  Cil  Cc.,  73  IELA  350  (June  14,  1983) 

Ed wa r d_ E_. _Nick sic , 75  IBLA  4 (Aug.  2,  1983) 
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Statements  required  of  other  parties  in  interest 
in  connection  with  a lease  offer  under  43  CFR 
3102.2-7  (b)  (1981)  must  include  a statement  affirming 

the  party's  compliance  with  the  acreage  limitations  of 
43  CFR  3101.1-5  and  3101.2-4.  With  respect  to  an 
over-the-counter  lease  offer,  where  such  a statement  is 
not  filed  timely  within  15  days  of  filing  the  lease 
offer  as  required  by  regulation,  but  is  filed  prior  to 
final  rejection  of  the  lease  offer,  the  offer  may  be 
reinstated  only  with  priority  as  of  the  time  the 
required  information  is  filed. 

An  over-the-counter  oil  and  gas  lease  offer  which 
is  executed  by  two  offerors  will  not  be  rejected  for 
failure  to  provide  a copy  of  an  agreement  with  other 
parties  in  interest  under  43  CFR  3102.2-7  (b)  (1981) 

where  both  offerors  have  properly  certified  that  they 
are  the  sole  parties  in  interest. 

Joe  N.  Johnson,  J . Bass  Mahoney,  Resources  Investment 
CorpT, ~74~IBLi  383  (July~297~1983) 


Where  a partner  in  a firm  engaged  in  the  oil  and 
gas  business  files  an  oil  and  gas  lease  offer  in  his 
own  name,  the  partnership  is  entitled,  in  the  absence 
of  an  agreement  to  the  contrary,  to  participate  in  the 
benefits  accruing  from  any  issued  lease  and  has  an 
"interest”  therein  within  the  meaning  of  43  CFR 
3100.0-5  (b)  as  a consequence  of  the  partner's  fiduci- 
ary duty  to  the  firm.  Such  an  interest  is  properly 
found  where  the  partnership  agreement  contains  a cove- 
nant not  to  compete. 

Rosita  Trujillo,  77  IBLA  35  (Oct.  31,  1983) 


ASSIGNMENTS  OR  TRANSFERS 

Where  there  is  a private  dispute  as  to  the  valid- 
ity or  effect  of  an  oil  and  gas  lease  assignment,  the 
Bureau  of  Land  Management  will  not  take  action  on  a 
request  for  assignment  approval,  but  will  maintain  the 
status  quo  until  presented  with  evidence  that  the  par- 
ties have  settled  their  dispute  or  with  a copy  of  a 
court  decree  concerning  the  matter  in  controversy. 

Fi™£.le_ll!f§rj“£ises.t_lnc*  et  al.,  70  IELA  180  (Jan.  20, 
1983) 


Where  a partial  assignment  of  an  oil  and  gas  lease 
was  filed  with  the  Bureau  of  Land  Management  several 
months  before  the  anniversary  date  of  the  lease  by  a 
qualified  entity,  and  where  the  rental  for  the  assigned 
acreage  was  timely  paid  by  the  putative  assignee,  the 
assignment  may  be  approved  by  BLM  after  termination 
of  the  base  lease  for  nonpayment  of  the  full  lease 
rental  on  the  anniversary  date  of  the  lease. 

t3dd_Petroleum_Corpi , 70  IBLA  313  (Jan.  28,  1983) 


"Bona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  cf  Depart- 
mental regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLM  records  pertaining 
to  the  lease  at  the  time  of  assignment. 


CIL_AND_GAS_£ EASES — Continued 

ASSIGNMENTS  CB  TRANSFERS — Continued 

The  Department  is  obligated  to  notify  cnly  tie 
lessee  of  record  abcut  the  termination  of  an  cil  and 
gas  lease  for  cessation  of  production.  If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  ether 
person  must  look  to  the  lessee  cf  record  to  previde 
notice  of  the  termination  of  the  lease  or  fer  redress 
if  such  notice  is  net  provided. 

KernCo  Drilling  Co.  et  al..  71  IELA  53  (Feb.  22,  3983) 


BLM  may  net  act  to  approve  or  disapprove  the 
assignment  cf  an  cil  and  gas  lease  where  the  assigner's 
legal  guardian  has  revoked  the  power  of  atterney  pur- 
suant to  which  the  assignment  was  executed  and  has 
requested  BIM  to  disapprove  the  assignment,  as  any 
action  would  be  contrary  to  established  Departmental 
policy  to  maintain  the  status  que  of  the  lease  where 
there  is  evidence  cf  a private  dispute  or  ccntrcversy 
concerning  the  validity  of  the  assignment. 

Sfe£trum_0il_6_Gas_Co.,  73  IBLA  162  (May  24,  1983) 


Fending  approval  of  the  assignment  by  ELM,  the 
assignor  shall  continue  to  be  responsible  fer  the  per- 
formance cf  any  and  all  obligations  under  the  lease. 
Only  the  lessee  of  record  can  claim  or  request  rein- 
statement of  the  lease. 

Harry  C.  Peterson , 75  IELA  195  (Aug.  22,  1983) 


Where  a 1941  private  oil  and  gas  lease  prevides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  cf  prcducticr 
beyend  1956  cn  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  cf  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

Constitution  Eetrcleum  Co..^  Inc.,  78  IEIA  3 (Dec.  12, 
19837 


BCNA  FIDE  EORCHASER 

Even  assuming,  arguendo,  that  apparent  emissiens 
on  an  oil  and  gas  lease  offer  are  not  sufficient  tc  put 
the  purchaser  of  an  interest  in  the  offer  cn  nctice 
that  it  was  defective,  a defective  oil  and  gas  lease 
offer  is  subject  to  rejection,  because  the  bena  fide 
purchaser  protection  does  net  apply  to  any  purchaser  cf 
interests  in  a lease  offer  or  application  and  dees  net 
limit  the  Department's  authority  tc  reject  such  defec- 
tive applications  or  offers. 

Yates,  70  IELA  134  (Jan.  14,  1983) 


A bena  fide  purchaser  must  have  acquired  his 
interest  in  good  faith,  for  valuable  consideration,  and 
without  nctice  cf  a violation  of  Departmental  regula- 
tion. The  protection  of  a bena  fide  purchaser  cf  an 
oil  and  gas  lease  applies  only  where  consideration  has 
teen  paid  before  nctice  of  cancellation  of  the  lease 
has  teen  received  by  the  lessor  and  has  become  part  cf 
BLM's  records. 

Bernard  Kosik.  70  IEIA  373  (Feb.  4,  1983) 


Beverly_Ji_Macdowellx_Dorot hy  Langley,  71  IBLA  23 
(Feb.  15,  1983) 
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0 I L_ AN  D_  G A S_  L E A S E S — Continued 
BONA  FIDE  PURCHASER — Continued 

"Bona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  cf  Depart- 
mental regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLR  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

Where,  at  the  time  of  an  assignment  cf  an  oil  and 
gas  lease,  BLM's  records  pertaining  to  the  lease  reveal 
that  the  lease  had  been  improperly  issued  to  the  number 
one  drawee  in  a simultaneous  oil  and  gas  lease  drawing 
and  also  reveal  that  the  second  drawee  had  made 
inquiries  as  to  why  the  lease  had  not  been  issued  to 
her,  the  assignee  of  the  lease  is  not  a bona  fide  pur- 
chaser, for  she  is  deemed  to  have  knowledge  cf  BLH's 
records  which  contained  information  adequate  to  raise 
doubt  that  the  assigned  lease  was  validly  issued. 

Beverly  J.  Hacdowell.  Dorothy  La nq ley . 71  IBLA  23 
(Feb.  15,  1983) 


Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  the  official  BLR  records  reveal  that  the 
leased  lands  are  subject  to  a senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  the  assignee  cf  the 
lease  is  not  a bona  fide  purchaser,  for  it  is  imputed 
to  have  knowledge  of  BLH's  records  which  contained 
information  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

A._Wi_Hutterx,_Jr. , 74  IBLA  345  (July  28,  1983) 


The  bona  fide  purchaser  of  an  oil  and  gas  "lease" 
without  notice  of  a defect  in  the  assignor's  title  is 
protected  by  statute  from  cancellation  of  his  interest 
in  the  lease.  The  purchaser  of  an  interest  in  a "lease 
offer"  cannot  foreclose  the  Department  from  properly 
adjudicating  the  lease  offer.  Hence,  the  assignee  is 
properly  deemed  to  have  notice  of  any  potential  defects 
disclosed  in  the  case  record  during  adjudication  prior 
to  lease  issuance  to  the  extent  that  an  administrative 
decision  on  adjudication  is  not  final  but  subject  to 
appeal  by  a party  adversely  affected. 

Rosita  Trujillo.  77  IBLA  35  (Oct.  31,  1983) 


Where  a noncompetitive  oil  and  gas  lease  was 
issued  to  a junior  offeror  who  assigned  his  entire 
interest  in  the  lease  to  others  prior  to  issuance  of  a 
lease  to  the  senior  offeror  for  the  same  lands,  the 
record  is  found  not  to  be  sufficient  to  sustain  the 
lease  issuance  to  the  junior  offeror  and  his  assignees, 
whose  statements  appearing  of  record  fail  to  establish 
them  to  be  bona  fide  purchasers  within  the  meaning  of 
43  CFR  3108.3(c).  A hearing  is  ordered  to  permit  the 
makiny  of  an  adequate  record  upon  which  a determination 
of  priority  of  interest  may  be  made. 

while  the  interests  of  a bona  fide  purchaser  may 
be  protected  from  cancellation  by  30  U.S.C.  § 184,  the 
interest  of  an  assignor  who  knows  his  title  was  defec- 
tive is  not  protected.  Overriding  royalty  icterest 
reserved  by  assignor  of  lease  acquired  with  knowledge 
of  senior  lease  offer  ordered  canceled. 

Fr an k_Mi_Xou ng blood , 78  IBLA  162  (Dec.  30,  1983) 


CII_AND_GAS_ LEASES — Continued 
CANCELLATION 

Where  a noncompetitive  oil  and  gas  lease  has 
erroneously  teen  issued  tc  a party  ether  than  the 
first-qualified  applicant,  cancellation  is  mandatory. 

Ber nar d_ Kcs i k , 70  IELA  373  (Feb.  4,  1983) 


Where,  at  the  time  of  an  assignment  cf  an  cil  and 
gas  lease,  ELR's  records  pertaining  tc  the  lease  reveal 
that  the  lease  had  been  improperly  issued  tc  the  number 
one  drawee  in  a simultaneous  oil  and  gas  lease  drawing 
and  also  reveal  that  the  second  drawee  bad  made 
inquiries  as  tc  why  the  lease  had  net  teen  issued  tc 
her,  the  assignee  cf  the  lease  is  not  a bena  fide  pur- 
chaser, for  she  is  deemed  tc  have  knowledge  cf  ELR's 
records  which  contained  information  adequate  tc  raise 
doubt  that  the  assigned  lease  was  validly  issued. 

Jeverly  J..  flacdcwell , Dorothy  Langley,  71  ItIA  23 
(Fell  1ST  IStIT'  ~ " ' 


The  signing  of  an  oil  and  gas  lease  effer  by  the 
authorized  officer  of  the  Bureau  of  land  Ranagement  is 
the  act  that  constitutes  issuance  of  the  lease  and 
creates  a binding  contract.  A subsequent  decisicn  net 
to  issue  oil  and  gas  leases  in  an  area  will  net  suppert 
cancellation  of  a preexisting  lease.  Cancellaticr  cf  a 
lease  based  cn  a post-lease  event  is  limited  tc  circum- 
stances where  there  has  teen  a statutory  cr  regulatory 
violation  or  a violation  of  the  lease  terms. 

Sia#  71  IELA  72  (Feb.  22,  1983) 


An  oil  and  gas  lease,  issued  in  response  tc  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLR  where  the  lands  described  in  such  lease 
had  teen  included  in  a prior  lease,  since  terminated, 
and  BLR  failed  to  pest  such  lands  tc  its  list  cf  lands 
available  fer  simultaneous  oil  and  gas  lease  applica- 
tions . 

5 t a n 1 ey_Us t a n , 71  IELA  116  (Rar.  2,  1983) 

Conoco.  Inc..  75  IELA  83  (Aug.  10,  1983) 


Where  an  cil  and  gas  lease  offer  when  first  filed 
is  not  accompanied  by  full  payment  cf  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent  cf 
the  required  amount,  and  the  lease  is  subsequently 
issued  with  a notice  that  the  deficiency  must  he  paid 
within  3C  days  under  penalty  cf  cancellation,  the  lease 
must  be  canceled  pursuant  tc  43  CFR  3103.3-1  where  the 
required  deficiency  payment  is  not  submitted  within  the 
prescribed  period.  A 3-year  delay  by  BLR  in  cancelling 
the  lease  dees  not  prevent  subsequent  cancellaticr  e'ven 
where  BIB  never  received  the  deficiency  payment  fer  the 
first  year,  yet  continued  tc  accept  the  correct  annual 
rental  payment  fer  2 succeeding  lease  years. 

Warren_L._ Jacobs,  71  IELA  385  (Bar.  29,  1983) 


An  oil  and  gas  lease  issued  pursuant  tc  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  cf  notice  to  do  so  as  required  hy  43  CFF 
3112.4-1  (a)  because  applicant's  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 


Longhorn  Cjl,  Ltd..  72  IELA  45  (Apr.  7,  1983) 
far  k_  A Em  n c rs  , 76  IELA  262  (Cct.  17,  1983) 


168 


2IL_MP_GAS_L  EASES — Continued 
CANCELLATION — Continued 

A noncompetitive  oil  and  gas  lease  must  be  can- 
celed pursuant  to  43  CFR  3103.3-1  where  the  offer  was 
not  accompanied  by  full  payment  of  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent,  and 
the  deficiency  was  not  paid  within  30  days  from  notice 
thereof. 

Arden  R.  Grover.  John  R . Schumacher.  73  IBLA  308 
"(June  7,  1983) 


Ordinarily,  the  signing  of  an  oil  and  gas  lease 
offer  by  the  authorized  officer  of  the  Bureau  of  Land 
Management  is  equivalent  to  issuance  of  the  lease  and 
creates  a binding  contract.  However,  where  a regula- 
tion provides  that  no  oil  and  gas  lease  offers  will  be 
accepted  on  lands  withdrawn  for  the  protection  of  wild- 
life, and  the  authorized  officer  fails  to  follow  the 
regulation,  such  signing  is  not  authorized  and, 
therefore,  not  binding  on  the  Secretary. 

D.  ,M.  Yates.  74  IBLA  159  (July  12,  1983) 


Where  BLM  erroneously  issues  a noncompetitive 
over-the-counter  oil  and  gas  lease  to  a junior  offeror, 
BLM's  decision  canceling  that  lease  will  be  affirmed, 
since  the  law  requires  that  the  qualified  person  first 
making  application  for  a lease  (the  senior  offeror) 
is  entitled  to  receive  any  lease  which  is  issued. 

Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  the  official  BLM  records  reveal  that  the 
leased  lands  are  subject  to  a senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  the  assignee  of  the 
lease  is  not  a bona  fide  purchaser,  for  it  is  imputed 
to  have  knowledge  of  BLM's  records  which  contained 
information  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

te r J r . , 74  IBLA  345  (July  28,  1983) 


Where  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  tc  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptly . 

Z£ances_Kunkel,  75  IBLA  199  (Aug.  22,  1983) 


The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertence  of  his  subordinates.  This 
authority  is  properly  invoked  to  cancel  a lease  errone- 
ously issued  for  land  which  is  the  subject  of  a prior 
contract  of  sale  and  which  has  thus  been  withdrawn  from 
mineral  leasing  under  the  terms  of  the  Public  Land 
Sales  Act  of  1964,  43  U.S.C.  §§  1421-1427  (1976)  . 

Yates,  76  IBLA  208  (Oct.  11,  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  tc  the 
simultaneous  oil  and  gas  leasing  system,  in  accordance 
with  43  CFR  3112.1-1. 

Mike_Guf fey,  78  IBLA  139  (Dec.  29,  1983) 


C I L_ A ND_G AS_i I A S E S — Cent inued 
CCMMUNITI2A1ICN  AGREEMENTS 

"Paying  quantities."  Ecr  the  purposes  of  a ccm- 
munitization  agreement  providing  for  the  extensicr  cf 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  prcducticn  sufficient  for  the  lessee  tc 
recover  the  costs  of  operation  and  marketing  tut  net 
to  recoup  drilling  costs. 

Hoover  6 Bracken  Energies,  Inc.,  71  IELA  22C  (Mar.  17, 
1983) 


Under  3C  U.S.C.  § 188(b)  (1976),  an  oil  and  gas 

lease  terminates  automatically  by  operation  cf  law  fer 
failure  tc  pay  the  annual  rental  timely.  Automatic 
termination  applies  tc  the  regular,  annual  rental 
payment,  the  necessity  for  which  a lessee  has  con- 
tinuous notice,  and  does  not  apply  where  a lessee  has 
no  way  of  knowing  that  the  obligation  has  accrued. 
Where,  on  the  anniversary  date  cf  a lease,  there  is  nc 
well  capable  cf  production  in  paying  quantities  on  a 
lease,  the  lease  is  net  committed  to  an  approved 
communitizaticn  agreement,  and  the  lessee  has  net  been 
notified  of  any  change  in  the  rental  status  cf  the 
lease,  the  lessee  is  held  to  have  known  that  rental  was 
due  and  the  lease  automatically  terminated  for  failure 
to  pay  the  rental  timely. 

Samson  Resources  Co..  71  IBLA  224  (Mar.  17,  1983) 


Where  a lessee  represents  tc  EIM  that  40  acres  cf 
a 48.98  acre  lease  has  been  committed  tc  a producing 
unit  and  inquires  about  the  rental  amouDt  next  due, 
BLM's  answer  that  rental  need  be  paid  only  cn  the  8.96 
acres  outside  the  unit  is  correct.  Eut  if,  in  fact, 
the  other  4C  acres  has  not  teen  committed  tc  such  a 
unit  cn  the  anniversary  date  cf  the  lease,  the  payment 
cf  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

5 ti c n , 73  IELA  111  (May  23,  1983) 


To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  $ 226(e)  (1976)  and  43  CFR  3107.2-3,  the 

evidence  must  show  that  actual  drilling  operations  were 
being  diligently  pursued  cn  the  leasehold  or  fer  the 
lease  under  an  approved  cooperative  or  unit  agreement 
cn  the  last  day  cf  the  lease.  Where  on  appeal  such 
evidence  is  provided,  the  decision  holding  that  the 
lease  has  expired  will  be  reversed. 

H usky_0 i l_Cc j , 76  IELA  380  (Cct.  25,  1983) 


In  the  absence  cf  an  approved  communitizaticn 
agreement  involving  a Federal  oil  aDd  gas  lease, 
production  from  fee  land  within  a state  spacing  unit 
cannot  be  attributed  pro  rata  tc  Federal  oil  and  gas 
leases  within  the  spacing  unit,  and  where  there  is  nc 
drilling  operation,  producing  well  or  well  capable  cf 
producticc  cf  oil  or  gas  in  paying  quantities  cr  such 
Federal  lease,  the  lease  expires  at  the  end  of  its 
primary  term. 

Union  Oil  Co.  of  California.  77  IELA  32  (Cct.  31,  1983) 


CCMPETITI VE  LEASES 

The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

E.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  cf  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  a nonccmpetiti ve  cil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
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OIL_AND_GAS_LEA SES — Con  tinned 

COMPETITIVE  LEASES — Continued 

amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Dorothy  Langley.  70  IBLA  324  (Jan.  31,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amcunt  of 
the  bid  was  inadequate. 

The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

Read  S Stevens.  Inc..  70  IBLA  377  (Feb.  8,  1983) 


A decision  rejecting  the  high  bid  in  a competitive 
oil  and  gas  lease  sale  as  inadequate  is  properly  set 
aside  and  the  case  remanded  for  reconsideration  of  the 
bid  where  the  record  on  appeal  discloses  that  the 
Government's  presale  bid  evaluation  for  the  parcel  in 
question  was  based  on  erroneous  computations. 

Stephen  M.  Bess.  Alice  Bess,  71  IBLA  122  (Mar.  7,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a sale  cf  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

The  bids  received  at  a sale  cf  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Harvey  E.  Yates  Co..  71  IBLA  134  (Mar.  9,  1983) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  the  high  bid  in  a competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate,  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  and  the  record  fails  to  disclose  a 
sufficient  factual  basis  for  the  conclusion  of  inade- 
quacy, the  decision  rejecting  the  bid  will  be  set  aside 
and  the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

Amoco  Production  Co,  et  al..  71  IBLA  241  (Mar.  21,  1983) 
J*ion_Cor£. , 73  IBLA  176  (May  26,  1983) 

S2Mld_C._Agel,  73  IBLA  340  (June  10,  1983) 


OIL  ARP  GAS  LEASES — C cntinued 
COMPETITIVE  LEASES — Continued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  tid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amcurt  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Beard  to  determine  the 
correctness  cf  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  tid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  fer 
compilation  cf  a more  complete  record  and  read  judica- 
tion of  the  bid.  A justification  memorandum  that  dees 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  tid  fer 
the  parcel. 

Eetrovest^Inc^,  71  IELA  250  (Mar.  21  , 1983) 

TXO  Producticn  Ccrp.  . 73  IELA  258  (June  7,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  cf  19ei, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  leasing 
Act  Of  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  ncrccmpet- 
itive,  must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  tc  him.  BLM  must  reject  a simultaneous,  non- 
competitive application  where,  before  issuance  cf  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  cnly  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  cf  1981. 

E.  C.  Hinkler.  71  IELA  328  (Mar.  23,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  tid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amcunt  cf 
the  bid  was  inadequate. 

Where  the  high  bid  in  a competitive  cil  and  gas 
lease  sale  is  rejected  as  inadequate  and  cn  appeal  the 
bidder  raises  considerable  doubt  whether  the  tid  is,  J 
in  fact,  inadequate,  the  decision  rejecting  the  bid  may 
be  set  aside  and  the  case  remanded  to  ELM  fer  recon- 
sideration of  the  bid. 

Larry  White.  72  IELA  242  (Apr.  27,  1983) 


Where  a competitive  oil  and  gas  lease  high  tid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  fer 
compilation  cf  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  dees 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  fer 
the  parcel. 

Kortex  Gas  £ Cjl  Co..  72  IELA  379  (May  4,  1983) 


£a vis_6_S mil ha_ltd . , 73  IELA  22  (May  9,  1983) 


170 


QIL_AND_GAS_LEASES — Continued 
COMPETITIVE  LEASES — Continued 

Hhere  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  fcr  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

Bead  £ Stevens.  Inc..  72  IBLA  390  (May  5,  1983) 

G len_M_. _Hedge , 73  IBLA  377  (June  15,  1983) 

Read_&_S te vensA_ Inca. , 75  IBLA  349  (Aug.  31,  1983) 

Viking  Resources  Corp. , 77  IBLA  57  (Nov.  7,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  cnly  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.  The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrccarbon  Leas- 
ing Act  and  BLM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a lease. 

CAF_Coif  73  IBLA  203  (May  27,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary’s 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis.  However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a bid  as  inadequate,  it  must 
ensure  that  a reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

The  bids  received  at  a sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Ed  war  d_L_._  Johnson , 73  IBLA  253  (June  2,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  was  the  Secretary's 
technical  expert  in  matters  concerning  geological 
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evaluation  of  tracts  of  land  offered  at  a sale  cf  ccm- 
petitive  oil  and  gas  leases  and  the  Secretary  was 
entitled  to  rely  on  its  reasoned  analysis.  However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a bid  as  inadequate,  it  must 
ensure  that  a reasoned  explanation  is  provided  fcr  the 
record  to  support  the  decision. 

Hhere  the  high  bid  in  a competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate  and  on  appeal  the 
bidder  raises  ccnsiderable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  the  decision  rejecting  the  bid  Bay  he 
set  aside  and  the  case  remanded  to  ELM  fcr  reconsidera- 
tion. 

A ®bra_Cil_ S_Gas_Cc . , 75  IBLA  11  (Aug.  2,  1983) 


Hhere  a high  bid  for  a competitive  oil  and  gas 
lease  is  rejected  as  being  too  low,  and  where,  on 
appeal,  substantial  questions  of  fact  are  raised  con- 
cerning the  methodology  used  by  the  Eureau  cf  Land 
Management  in  determining  the  minimum  acceptable  value 
fcr  a parcel  cf  land  offered  at  a competitive  cil  and 
gas  lease  sale,  the  matter  may  he  referred  for  a hear- 
ing to  allow  appellant  an  opportunity  to  shew  that  the 
valuation  deter Einaticn  was  incorrect. 

Milton  1.  Mcrriscn.  75  IELA  107  (Aug.  11,  1983) 

Har old_ Green , 75  IELA  288  (Aug.  26,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
cil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  ameunt  cf 
the  hid  was  inadequate. 

Bead  6 Stevens.  Inc..  75  IELA  121  (Aug.  15,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  hid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Eoard  to  determine  the 
correctness  cf  the  decision  if  disputed  on  appeal. 

Bil 1 j_Kr u mbei n , 75  IBLA  216  (Aug.  23,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  hid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  ameunt  cf 
the  bid  was  inadequate. 

The  Bureau  of  Land  Management  acts  as  the  Secre- 
tary's technical  expert  in  matters  concerning  geclcgic 
evaluation  cf  tracts  cf  land  offered  at  a sale  cf 
competitive  cil  and  gas  leases  and  the  Secretary  is 
entitled  tc  rely  cn  its  reasoned  analysis. 

S U2 a n n e_ H a 1 s h , 75  IELA  247  (Aug.  24,  1983) 


Contention  by  appellant  that  the  agency  generally 
conducted  a competitive  oil  and  gas  lease  sale  sc  as  tc 
deprive  appellant  of  information  needed  tc  compile  a 
reasonable  competitive  bid  is  inadequate  tc  suppert  an 
appeal  where  it  fails  to  specify  how  any  agency  ccnduct 
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complained  of  operated  to  appellant's  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

BX_HX_N or t hcu t t , 75  IBLA  305  (Aug.  30,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  for  a competitive 
oil  and  gas  lease  in  the  National  Petroleum  Reserve — 
Alaska — because  it  is  less  than  fair  market  value  where 
the  record  discloses  a rational  basis  for  the  conclu- 
sion that  the  amount  of  the  bid  was  inadequate.  The 
explanation  provided  must  inform  the  bidder  cf  the 
factual  basis  of  the  decision  and  must  be  sufficient 
for  the  Board  to  determine  the  correctness  cf  the 
decision  if  disputed  on  appeal. 

Where  the  high  bid  for  a competitive  oil  and  gas 
lease  sale  in  the  National  Petroleum  Reserve — Alaska — 
is  rejected  as  inadequate,  and  on  appeal  the  bidder 
raises  considerable  doubt  whether  the  bid  is,  in  fact, 
inadequate,  and  the  record  fails  to  disclose  a suffi- 
cient factual  basis  for  the  conclusion  of  inadequacy, 
the  decision  rejecting  the  bid  will  be  set  aside  and 
the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

A £C0_ A 1 askax_ I nc . , 78  IBLA  115  (Dec.  22,  1983) 


CONSENT  OF  AGENCY 

Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a particular 
purpose,  BLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a lease  may  issue  in  the  public 
interest  consistent  with  multiple  use  values. 

Wester n_Interstate_Energyi_Inc. , 71  IBLA  19  (Feb.  15, 

19837 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  §§  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

i osep h_Cx_M a nga , 71  IBLA  187  (Mar.  10,  1983) 

Florence  Wentworth,  72  IBLA  248  (Apr.  27,  1983) 

Ro be r t_ Gx_Ly n n , 72  IBLA  355  (Apr.  29,  1983) 
iltex_gil_Cor£i,  73  IBLA  73  (May  17,  1983) 
i>2e_Ei_Shelton,  73  IBLA  250  (June  2,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1947,  as  amended,  30  U.S.C.  §§  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  of 
leases  for  such  land.  Where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  ncncompetitively , tut 
indicates  a willingness  to  lease  competitively,  the 
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Department  cf  the  Interior  is  without  authority  tc 
lease  the  lands  non competitively. 

Sam_E._ Jones , 74  IELA  242  (July  19,  1983) 


The  Act  establishing  the  Flaming  Gcrge  Naticral 
Recreation  Area  requires  that  any  oil  and  gas  lease  cr 
permit  be  issued  cnly  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.  16  U.S.C.  § 460v-4  (1976).  Where  EIK  con- 
ditions the  grant  cf  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas  F.  Strccck.  77  IELA  137  (Ncv.  15,  1963) 


The  Mineral  leasing  Act  for  Acquired  Lands  cf  1947, 
as  amended,  30  U.S.C.  §$  351-359  (Supp.  V 1981),  autho- 
rizes the  Secretary  cf  the  Interior  to  lease  all  depos- 
its cf  oil  and  gas,  inter  alia,  which  are  caned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.  Where  the  mineral  interest  in 
lands  sought  by  appellant  is  owned  by  the  State  cf 
Colorado,  B1M  may  not  issue  a lease  pursuant  tc 
30  U.S.C.  § 352,  even  though  the  United  States  owns 
the  surface.  BLM's  management  of  the  public  lands 
pursuant  tc  sec.  302  cf  the  Federal  Land  Eolicy  and 
Management  Act  cf  1976,  43  U.S.C.  § 1732  (1976),  dees 
not  extend  tc  lands  whose  mineral  estate  is  cwned  by 
the  State  of  Colorado  and  whose  surface  is  Hanaged  by 
the  Army. 

Donald  Ernest  Willkens,  77  IELA  144  (Nov.  15,  1983) 


DESCRIPTION  OF  LANE 

It  is  proper  tc  reject  an  cil  and  gas  lease  sub- 
mitted fer  less  than  an  entire  tract  of  acquired  lard, 
not  surveyed  under  the  rectangular  system  cf  public 
land  surveys,  where  the  boundary  of  the  tract  is  net 
described  by  course  and  distance  between  the  successive 
angle  points  cf  the  boundary  of  the  tract.  Where  there 
is  an  exclusicn  of  an  area  within  the  boundary  cf  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Katherine  C.  Thcuez.  69  IELA  391  (Jan.  4,  1983) 


An  offer  fer  an  acquired  lands  oil  and  gas  lease 
covering  lands  which  have  net  teen  surveyed  under  the 
rectangular  system  cf  public  land  surveys  must  be 
rejected  where  the  offer  does  net  describe  the  lands  by 
metes  and  bounds,  giving  courses  and  distances  and  a 
tie  to  a public  land  survey  corner.  Where  E1P  must  gc 
outside  of  the  offer  form  itself  tc  determine  exactly 
what  land  the  effer  embraced,  the  effer  is  defective 
and  rejected  as  insufficent. 

James  M.  Cbudncw  et  al.  . 70  IELA  71  (Jan.  11,  1S83) 


The  failure  to  designate  a meridian  is  net  a fatal 
defect  in  the  land  description  in  an  over-tbe-ccunter 
noncompetitive  cil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  cnly  cne 
meridian. 

!lYin_WaII « 70  IBLA  183  (Jan.  20,  1983) 
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Nothing  in  the  applicable  statutes  or  regulations 
prohibits  the  issuance  of  oil  and  gas  leases  fcr  less 
than  a full  protracted  section  of  Federal  land. 

Ida_Lee_ Anderson,  70  IBLA  259  (Jan.  26,  1983) 


It  is  proper  to  reject  an  acquired  lands  oil  and 
gas  lease  offer  submitted  for  less  than  an  entire  tract 
of  acquired  lands,  not  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  boundary  of 
the  land  sought  is  not  described  by  course  and  distance 
between  each  successive  pair  of  angle  points  of  the 
boundary  of  the  tract. 

Thomas  Connell.  70  IBLA  289  (Jan.  27,  1983) 


An  acquired  lands  oil  and  gas  lease  cffer  is 
properly  rejected  when  the  metes  and  bounds  description 
in  the  offer  is  stated  as  starting  from  corner  1 of 
tract  S-18,  when  in  actuality,  the  metes  and  bounds 
description  originates  from  corner  2 of  tract  S-18. 

BLM  is  not  required  to  alter,  modify,  or  correct  the 
metes  and  bounds  description  in  an  over-the-counter 
acquired  lands  oil  and  gas  lease  offer  in  order  to 
resolve  a disparity  in  the  land  description. 

li>23§s_Connell,  70  IBLA  292  (Jan.  27,  1983) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  them, 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

”a£SP_Productiqn_Cq.^_Inc. , 70  I B I A 339  (Feb.  2,  1983) 


Under  43  CFR  3101.2-3  (c)  an  offer  or  application 
for  accreted  lands  not  described  in  the  deed  to  the 
United  States,  must  include  a description  by  metes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  on  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  angle 
point  on  the  perimeter  of  the  acquired  tract  to  which 
the  accretions  appertain. 

l^ul_Ci_Kohlmanx  Lee  E.  McDonald,  71  IBLA  357 
(Mar.  28,  1983) 


It  is  proper  to  reject  an  oil  and  gas  lease  cffer 
submitted  for  a tract  of  acquired  land,  net  surveyed 
under  the  rectangular  system  of  public  land  surveys, 
where  the  boundary  of  the  tract  is  not  described  by 
course  and  distance  between  the  successive  angle 
points  on  the  boundary  of  the  tract. 

The  responsibility  of  furnishing  a proper  and 
adequate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  difficulties  in  ascer- 
taining a proper  metes  and  bounds  description  do  not 
preclude  the  requirement  that  such  lands  be  correctly 
described. 

H2§Kl_0il_Cg. , 74  IBLA  264  (July  25,  1983) 
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An  oil  and  gas  lease  offer  fcr  surveyed  lard  cr 
land  within  a protracted  survey  roust  describe  the  land 
by  legal  subdivision,  section,  township,  and  targe, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  fcr  leasing.  The 
addition  of  phrases  such  as  "all  available"  cr  "less 
patents"  tc  such  a description  does  not  make  the 
description  improper.  Where  the  offeror  submits  the 
first  year's  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  tc  the  patented  acreage  the  use  cf 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  cffer  is  properly  filed  with  suffi- 
cient rental. 

Jame§_B.  Chudncw,  Jchn  I ..  Messincjer,  77  IE!  A 77 
(Nov.  8,  1963) 


DISCRETION  TC  LEASE 

A determination  pursuant  tc  43  CFR  31C1.3-3 (c)  net 
to  subject  ccordination  lands  tc  oil  and  gas  leasing  is 
a formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Lands  Leasing  Act,  as  amended, 

30  U.S.C.  $ 226  (1976).  Pursuant  tc  the  regula ticn7  an 
agreement  has  been  reached  that  land  within  the  Sun 
River  Sinter  Elk  Range,  Montana,  will  net  be  subject  d:c 
noncompetitive  oil  and  gas  leasing. 

The  Secretary  cf  the  Interior  may,  in  bis  discre- 
tion, reject  any  offer  tc  lease  public  lands  fcr  cil 
and  gas  deposits,  cr  tc  lease  oil  and  gas  deposits 
owned  by  the  United  states  in  patented  lands,  upon  a 
proper  determination  that  leasing  would  net  be  in  the 
public  interest,  even  though  the  land  applied  fcr  is 
not  withdrawn  from  leasing  under  the  operation  cf  the 
mineral  leasing  laws.  The  refusal  tc  lease  shculd  be 
supported  by  facts  cf  record  demonstrating  that  leasing 
would  net  be  in  the  public  interest,  e.g^,  where  leas- 
ing would  be  incompatible  with  the  management  cf  the 
Sun  River  Winter  Elk  Range  for  wildlife  conservation 
purposes. 

Chester_L.„Fr ingle , 70  IBLA  254  (Jan.  25,  1983) 


The  Secretary  of  the  Interior  may,  in  bis  discre- 
tion, reject  an  cffer  to  lease  public  lands  fcr  cil  and 
gas  upon  a determination,  supported  by  facts  cf  reccrd, 
that  leasing  would  net  be  in  the  public  interest  because 
it  is  incompatible  with  the  character  of  the  land  as  a 
"primitive  area,"  under  43  CFR  Subpart  8352. 

Where  a state  office  has  established  varicus  cate- 
gories relating  to  the  availability  of  land  fcr  leasing, 
including  a category  "Suspended  cr  No  Lease,"  it  is 
error  to  reject  an  offer  to  lease  lands  included  in 
such  a categcry  without  providing  an  opportunity  tc 
accept  the  lands  under  a "no  surface  occupancy"  stipu- 
lation and  ether  such  stipulations  where  such  an  epper- 
tunity  is  expressly  provided  for  under  the  "Suspended 
cr  No  Lease"  category. 

iJj_Lee_ Andersen , 70  IBLA  259  (Jan.  26,  1983) 


Where  ELM  rejects  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  in  part  and  impeses  nc- 
surf ace-occupancy  stipulations  cn  almost  all  cf  the 
remaining  lards,  covering  almost  19,000  acres,  and 
where  the  reccrd  contains  nothing  explaining  Fill's 
reasons  for  its  decision  and  no  evidence  shewing 
that  its  decision  was  valid  as  to  the  specific  lands 
involved,  BIH's  decision  will  be  set  aside  and  the 
matter  remanded  for  further  consideration. 

Fortune . Cjl  Qc..  70  I EL A 286  (Jan.  26,  1983) 
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OIL  AND  GAS  LEASES — Continued 
DISCRETION  TO  LEASE — Continued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Head_&_ Steve nsx_Inci , 70  IBLA  377  (Feb.  8,  1983) 

Har vey_E_._Y a t es_Coi , 71  IELA  134  (Mar.  9,  1983) 
Larry_Hh±te,  72  IBLA  242  (Apr.  27,  1983) 

Edward  L.  Johnson,  73  IBLA  253  (June  2,  1983) 

A mbra_Oi l_C_Gas_Coi , 75  IBLA  11  (Aug.  2,  1983) 

Bgad  & Stevens,  Inc. , 75  IBLA  121  (Aug.  15,  1983) 

Suz anne_ Wa 1 sh , 75  IBLA  247  (Aug.  24,  1983) 


A decision  of  BLM  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  affirmed  where  it  sets  forth  the  reasons  there- 
for and  the  facts  of  record  support  the  conclusion 
that  refusal  to  lease  is  in  the  public  interest. 

Rejection  of  an  oil  and 'gas  lease  offer  is  a more 
severe  measure  than  the  most  stringent  stipulations 
and  the  record  supporting  a decision  rejecting  a lease 
offer  in  the  public  interest  should  ordinarily  reflect 
consideration  of  whether  leasing  subject  to  clear  and 
reasonable  stipulations  would  adequately  protect  the 
public  interest  concerns  of  the  surface  management 
agency . 

Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a particular 
purpose,  BLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a lease  may  issue  in  the  public 
interest  consistent  with  multiple  use  values. 

Wester  n_Interst  ate_Energjjx_Inci,  71  IBLA  19  (Feb.  15, 
19837 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

Car 1_J . _Ta f f er a , 71  IBLA  72  (Feb.  22,  1983) 


A decision  rejecting  the  high  bid  in  a competitive 
oil  and  gas  lease  sale  as  inadequate  is  properly  set 
aside  and  the  case  remanded  for  reconsideration  of  the 
bid  where  the  record  on  appeal  discloses  that  the 
Government's  presale  bid  evaluation  for  the  parcel  in 
question  was  based  on  erroneous  computations. 

Stephen  M.  Bess.  Alice_Bgsg,  71  IELA  122  (Mar.  7,  1983) 


CIL_AND_GAS_1 EASES — C cntinued 
DISCRETION  TC  LEASE — Continued 

The  regulation,  43  CFR  3101. 3-3  (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  cf 
all  species  cf  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  case  record  provides  no  evidence 
of  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  investigation  into 
the  nature  cf  the  creation  of  the  refuge. 

Yates,  71  IELA  126  (Mar.  7,  1983) 

D._j“._Yates,  74  IELA  23  (June  24,  1983) 


The  Secretary  cf  the  Interior  has  the  discre- 
tionary authority  tc  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Eoard  to  determine  the 
correctness  cf  the  decision  if  disputed  on  appeal. 

Where  the  high  bid  in  a competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate,  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  and  the  record  fails  to  disclose  a 
sufficient  factual  basis  for  the  conclusion  cf  inade- 
quacy, the  decision  rejecting  the  bid  will  be  set  aside 
and  the  case  remanded  to  ELM  for  reconsideration  cf  the 
bid. 

Amoco  Production  Cg._gt_a.l3.,  71  IELA  241  (Mar.  21  , 1983) 
Exxon  Corp.,  73  IELA  176  (May  26,  1983) 

£cnald„C._Agel , 73  IELA  340  (June  10,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  tc  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  cf  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  cf  a mere  complete  record  and  readjudica- 
tion cf  the  bid.  A justification  memorandum  that  dees 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  tc  support  rejection  of  the  high  bid  for 
the  parcel. 

I sbrgvest I nc.i * 71  IELA  250  (Mar.  21  , 1983) 

£av is_6_ Smiths, Ltd . , 73  IELA  22  (May  9,  1983) 

TXC_ Product icn_Ccrxi , 73  IBLA  258  (June  7,  1983) 


The  Secretary  cf  the  Interior  has  discretion  tc 
refuse  tc  issue  an  oil  and  gas  lease  in  the  interest  cf 
conservation,  wildlife  protection,  and  ether  considera- 
tions in  the  public  interest.  However,  where  a ELM 
state  office  has  established  various  categories 
relating  tc  the  availability  of  land  for  leasing,  and 
there  is  a question  concerning  the  definition  cf  the 
pertinent  category  and  that  question  is  not  answered  by 
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DISCRETION  TO  LEASE — Continued 

the  case  record,  the  decision  will  be  set  aside  and 
remanded. 

Rachalk  Production.  Inc.  JOn  Reconsideration) , 71  IBLA 
360  (Marl  28,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, refuse  to  lease  lands  for  oil  and  gas  upon  a 
proper  determination  that  leasing  would  net  be  in  the 
public  interest. 

Rachalk  Production.  Inc.,  71  IBLA  374  (Bar.  29,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, condition  the  issuance  of  an  oil  and  gas  lease 
upon  the  acceptance  of  special  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values.  Where  on  appeal  evidence  suggests  that  a "no 
surface  occupancy”  stipulation  has  embraced  more  land 
than  necessary  to  protect  the  identified  resource 
values  due  to  BLM's  use  of  full  legal  subdivisions  to 
describe  the  land  to  be  so  restricted,  and  that  a topo- 
graphical description  might  provide  the  same  protection 
while  limiting  the  restriction  to  a smaller  area,  the 
decision  will  be  set  aside  and  remanded  for  recon- 
sideration. 

Bill_J._Maddox,  72  IBLA  22  (Apr.  4,  1983) 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 

N2£tex_Gas_6_Oil_Co. , 72  IBLA  379  (May  4,  1983) 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

S§ad_&_Stevensx_Inci , 72  IBLA  390  (May  5,  1983) 

G len_Mi_Hedge,  73  IBLA  377  (June  15,  1983) 
fisad_6_Stevensx_Inc. , 75  IBLA  349  (Aug.  31,  1983) 
Vikina_Resources_Cgrpx , 77  IBLA  57  (Nov.  7,  1983) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CER 
3101.3-3  is  a formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  $ 226  (1976).  Pursuant  to  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  not  subject  to  noncompetitive  oil  and  gas 
leasing . 


£Ji_AN2_2iS_ LEASES — Continued 
DISCBETIC K TC  LEASE  — Continued 

The  regulation,  43  CER  3101.3-3(a)  (1),  wfcicl  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  cf  lands  withdrawn  for  the  protecticn  cf 
all  species  cf  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offeror  contends  that  such  a withdrawal 
does  not  cover  the  lands  in  question  and  the  Ecard  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 

D.  B.  Yates.  74  I EL  A 8 (June  24,  1983) 


The  regulation,  43  CER  3101. 3- 3 (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  ccvering 
wildlife  refuge  lands  will  be  accepted,  precludes  the 
leasing  cf  lands  withdrawn  for  the  protecticn  cf  all 
species  of  wildlife  within  a particular  area.  Ibis 
regulation  is  a formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  Lands  Leasing 
Act,  as  amended.  30  U.S.C.  § 226  (1976). 

D.  E.  Yates.  74  IELA  159  (July  12,  1983) 


A BLB  decisicn  rejecting  a noncompetitive  cil  and 
gas  lease  offer  for  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
ccnveyed  to  the  United  States,  will  be  affirmed  ct 
appeal  where  the  offeror,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
Michigan  Dormant  Minerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

Space  Investors.  75  IELA  183  (Aug.  22,  1983) 


The  Secretary  cf  the  Interior  may,  in  bis  discre- 
tion, reject  an  offer  to  lease  public  lands  fer  cil  and 
gas  upon  a determination,  supported  by  facts  cf  reccrd, 
that  leasing  wculd  net  be  in  the  public  interest 
because  it  is  incompatible  with  the  character  cf  the 
land  which  is  being  considered  for  designation  as  an 
"outstanding  natural  area,"  under  43  CEE  2071.1(b)(1), 
or  an  area  cf  critical  environmental  concern,  under 
sec.  103(a)  cf  the  Federal  Land  Eolicy  and  Management 
Act  cf  1976,  43  U.S.C.  $ 1702(a)  (1976). 

lJ«ience_Ma_J!ert,  75  IELA  186  (Aug.  22,  1983) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  hid  in  a competitive 
cil  and  gas  lease  sale  where  the  reccrd  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decisicn 
and  must  be  sufficient  for  the  Ecard  to  determine  the 
correctness  cf  the  decision  if  disputed  cn  appeal. 

Billy  Krumbejn.  75  IELA  216  (Aug.  23,  1983) 


Pursuant  tc  provision  cf  43  CFF  31 11.1—3 (c) , leas- 
ing of  lands  the  surface  of  which  is  patented  tc  the 
State  of  Califcrnia  with  minerals  reserved  tc  the 
United  States  may  be  denied  where  the  State  objects  tc 
the  lease  fer  reasons  determined  by  the  authorized 
officer  to  be  satisfactory. 

Flacid_Cil_Cc. , 76  IELA  37  (Sept.  14,  1983) 


Altex_Oil_Ccrpx,  73  IBLA  73  (May  17,  1983) 
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Where  public  domain  land  is  reserved  for  a par- 
ticular use  by  another  agency,  BLN  should  properly 
consider  the  recommendations  of  the  surface  managing 
agency  regarding  lease  issuance,  but  this  does  not 
relieve  BLN  of  the  need  to  determine  independently 
whether  a lease  may  issue  in  the  public  interest. 

Pet  revest^  Inc.,  76  IBL  A 327  (Oct.  19,  198  3) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest. 

Da  v id_  A -_Provii]se , 76  IBL  A 340  (Cct.  20,  1983) 


The  Secretary  has  discretion  to  reject  an  offer  to 
lease  public  lands  for  oil  and  gas  exploration  upon  a 
determination  supported  by  facts  of  record  that  leasing 
is  not  in  the  public  interest  because  it  is  not  consis- 
tent with  the  character  of  land  classified  as  an  out- 
standing natural  area  under  43  CFB  Subpart  8352. 

Where  an  offeror  wishes  to  accept  an  oil  ana  gas 
lease  subject  to  a no  surface  occupancy  stipulation,  it 
is  error  to  reject  his  offer  to  lease  public  lands 
where  the  record  does  not  show  consideration  was  given 
to  whether  issuance  of  such  a lease  was  in  the  public 
interest . 

Sober t_G._Lynn,  76  IBLA  383  (Oct.  27,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  offer,  the  case  may  be  remanded  to 
BLN  for  determination  of  whether  a lease  may  issue  for 
those  lands. 

Ida  Lee  Anderson.  76  IBLA  395  (Oct.  27,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.  16  U.S.C.  $ 460v-4  (1976).  Where  BLN  con- 
ditions the  grant  of  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas  F.  Stroock.  77  IBLA  137  (Nov.  15,  1983) 


Where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  these 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  net 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera  OilA  Inc.x  Kenneth  J.  Gain,  77  IBLA  181 
7 Nov .”18,  19837 


CIL_AND_GAS_IEASJS — Continued 
DISCRETION  TC  LEASE — Continued 

The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  for  a competitive 
oil  and  gas  lease  in  the  National  Eetroleuo  Beserve-- 
Alaska — because  it  is  less  than  fair  market  value  where 
the  record  discloses  a rational  basis  for  the  conclu- 
sion that  the  amount  cf  the  bid  was  inadequate.  The 
explanation  provided  must  inform  the  bidder  cf  the 
factual  basis  of  the  decision  and  must  be  sufficient 
for  the  Board  to  determine  the  correctness  cf  the 
decision  if  disputed  on  appeal. 

Where  the  high  bid  for  a competitive  oil  and  gas 
lease  sale  in  the  National  Fetrcleum  Beserve--Alaska-- 
is  rejected  as  inadequate,  and  cn  appeal  the  bidder 
raises  ccnsiderable  doubt  whether  the  bid  is,  in  fact, 
inadequate,  and  the  record  fails  to  disclose  a suffi- 
cient factual  basis  for  the  conclusion  of  inadequacy, 
the  decision  rejecting  the  bid  will  be  set  aside  and 
the  case  remanded  to  BLN  for  reconsideration  cf  the 
bid . 

ABCC_AlaskaJl_Inc. , 78  IBLA  115  (Dec.  22,  1983) 


DRILLING 

To  qualify  for  a 2-year  extension  of  an  cil  and 
gas  lease,  pursuant  to  43  CER  3107.2-3,  it  must  be 
shown  that  "actual  drilling  operations"  were  diligently 
prosecuted  cn  the  last  day  of  the  lease  term,  with 
reference  made  to  subsequent  circumstances. 

Failure  to  secure  another  rig  when  the  first  rig 
is  unable  to  reach  potentially  productive  formations 
within  60  days  after  cessation  of  "actual  drilling 
operations"  does  not  constitute  diligent  drilling 
operations  even  where  the  lessee  uses  the  first  rig  cn 
neighboring  leases  under  a prudent  drilling  program. 

C hr is tia n_Fj_ H ur er  , 78  IBLA  172  (Dec.  3C,  1983) 


EXTENSIONS 

Where  an  cil  and  gas  lease  is  extended  beyond  its 
expiration  date  because  of  diligent  drilling  opera- 
tions , it  nevertheless  terminates  by  operation  cf  law 
upon  failure  to  pay  annual  rental  for  the  lltb  yeai  on 
or  before  the  anniversary  date  of  the  lease. 

Gettj_0il_CcJ,  72  I EL  A 39  (Apr.  6 , 1983) 


Where  the  reccid  shows  that,  at  the  end  cf  the 
primary  term  of  an  cil  and  gas  lease,  there  is  rc  pro- 
duction of  cil  or  gas  in  paying  quantities  from  the 
lease  area,  and  no  well  capable  of  such  production , the 
lease  expires  at  the  end  of  its  term  in  the  absence  cf 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a suspension  cf  the  lease. 

Harpel  Erjlling_Cc. , 74  IBLA  228  (July  19,  1983) 


In  the  absence  of  actual  production  cf  cil  and  gas 
in  paying  quantities,  a lease  that  has  concluded  its 
primary  term  and  is  enjoying  a 2-year  extensicn  by 
reason  cf  actual  drilling  operations  (43  CEP  31C7.2-3) 
will  not  expire  if  there  exists  on  the  lease  a well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
and  BLN  has  failed  to  serve  notice  cn  the  lessee  by 
registered  cr  certified  mail  to  place  such  well  in  pro- 
ducing status  within  a reasonable  time. 

Hancock  Enterprises.  74  IELA  292  (July  27,  1963) 
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To  qualify  for  a 2-year  extension  pursuant  tc 
30  O.S.C.  $ 226(e)  (1976)  and  43  CFR  3107.2-3,  the 

evidence  must  show  that  actual  drilling  operations  were 
being  diligently  pursued  on  the  leasehold  or  for  the 
lease  under  an  approved  cooperative  or  unit  agreement 
on  the  last  day  of  the  lease.  Where  on  appeal  such 
evidence  is  provided,  the  decision  holding  that  the 
lease  has  expired  will  be  reversed. 

Huskl_Qil_Coi,  76  IBLA  380  (Cct.  25,  1983) 


To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  § 226(e)  (1976),  the  evidence  must  show  that 

actual  drilling  operations  were  being  diligently  pursued 
on  the  leasehold,  or  for  the  lease  under  an  approved 
cooperative  or  unit  agreement,  on  the  last  day  of  the 
lease  term,  with  a bona  fide  intent  to  complete  a pro- 
ducing well.  Where  the  lessee  asserts  that  actual 
drilling  operations  were  being  diligently  pursued  for 
the  lease  in  that  a well  was  being  tested  and  evaluated 
on  the  last  day  of  the  lease  term,  yet  the  record  of 
daily  activities  for  the  well  shows  that  it  was  shut  in 
pending  evaluation  for  2 months  prior  to  and  2 months 
following  the  expiration  date,  and  the  lessee  provides 
no  evidence  to  support  its  allegation,  the  decision 
holding  the  lease  to  have  expired  will  be  affirmed. 

, 77  IBLA  164  (Nov.  17,  1983) 


To  qualify  for  a 2-year  extension  of  an  oil  and 
gas  lease,  pursuant  to  43  CFR  3107.2-3,  it  must  be 
shown  that  "actual  drilling  operations"  were  diligently 
prosecuted  on  the  last  day  of  the  lease  term,  with 
reference  made  to  subsequent  circumstances. 

Failure  to  secure  another  rig  when  the  first  rig 
is  unable  to  reach  potentially  productive  formations 
within  60  days  after  cessation  of  "actual  drilling 
operations"  does  not  constitute  diligent  drilling 
operations  even  where  the  lessee  uses  the  first  rig  on 
neighboring  leases  under  a prudent  drilling  program. 

Christian  F.  Murer.  78  IBLA  172  (Dec.  30,  1983) 


FAVORABLE  PETROLEUM  GEOLOGICAL  PROVINCES 

Under  sec.  1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  identification  of  areas  in 
Alaska  for  possible  designation  as  favorable  petroleum 
geological  provinces  may  be  reasonably  based  on  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  or  basins. 

Where  the  designation  of  the  Cape  Lisburne 
Favorable  Petroleum  Geological  Province  (FPGP)  is 
attacked  as  not  being  supported  by  the  direct  evidence 
criteria  announced  in  the  Dec.  4,  1981,  Federal 
Register  notice,  that  designation  will  be  upheld  where, 
on  appeal,  the  rationale  for  that  designation  is 
supplied  indicating  that  direct  evidence  supports  the 
designation  of  the  entire  Arctic  Slope  Province  as  an 
FPGP  and  that  the  Cape  Lisburne  area  is  the  only  part 
of  that  larger  area  available  for  leasing,  since  both 
the  other  parts  of  the  Arctic  Slope  Province--the 
National  Petroleum  Reserve — Alaska  and  the  area  north 
of  68  degrees  N.  latitude  and  east  of  the  western  bound- 
ary of  the  National  Petroleum  Reserve — Alaska--are 
excluded  from  leasing  under  sec.  1008  of  the  Alaska 
National  Interest  Lands  Conservation  Act. 

Asamera  Oil,  Inc..  Kenneth  J.  Gain.  77  IBLA  181 
"(Nov.  18,  1983) 


CIL..  AND.GAS.IFASgS — Continued 
FIRST-QUALIFIED  APPLICANT 

A ncnccnpetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a corporation  in  a simultaneous 
drawing  is  properly  rejected  where  it  is  net  acccapa- 
nied  by  a complete  list  of  corporate  officers,  pursuant 
to  43  CFR  31C2.2-5  (a)  (3)  (1981),  and  where  the  corpo- 

rate qualifications  file  referenced  in  the  application 
was  incomplete.  Such  a deficiency  cannct  be  cured 
after  the  drawing. 

Cxy  Eetroleum,  Inc..  69  IBLA  357  (Jan.  3,  1983) 


An  applicant  receiving  priority  in  a drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  tc  submit  payment  of  the  proper  amount  of 
advance  rental  within  30  days  after  receipt  cf  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112.4-1  (a) , is  automatically  disqualified  tc  receive 
a lease. 

Derelvs  W.  Lelanc.  69  IELA  360  (Jan.  3,  1963) 


A ncnccnpetitive  over-the-ccun ter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  tc  the 
application. 

Because  a noncompetitive  oil  and  gas  lease  may 
be  issued  only  to  the  first-qualified  applicant,  a 
junior  effer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  the  senior  offer  and  tbe 
junior  offerer  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Where  a lease  improperly  issued  to  a senior  offerer 
is  canceled,  the  effer  cf  the  applicant  having  next 
priority  is  entitled  to  consideration. 

Irvin  Wall.  69  IELA  371  (Jan.  3,  1983) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  cf 
rental,  are  subject  tc  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFR  Sutpart  3112. 

James  H.  W.  Tseng.  69  IELA  387  (Jan.  4,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  3C  days  frem  the  receipt  of  notice. 

Thomas  E . Lewis.  70  IELA  69  (Jan.  11,  1983) 

Pioneer  Farmcut  #1,  Ltd.,  76  IBLA  337  (Cct.  2 C , 1983) 

Vernie  Lysenqen.  78  IELA  1 (Dec.  12,  1983) 

Barcld  J.  Ncrscph.  78  IELA  150  (Lee.  29,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  tc  the  wrong  EIK 
office  and  were  not  thereafter  received  by  tbe  proper 
BLM  office  within  3C  days  from  tbe  receipt  cf  notice  cf 
priority  . 

Jei ry_W ._ Wg 1 f , 70  IELA  131  (Jan.  14,  1983) 
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FIRST-QUALIFIED  APPLICANT— Continued 

An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1  (a)  where  the  offeror  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 

p.  H.  Yates.  70  IBLA  134  (Jan.  14,  1903) 


Where  an  applicant  fails  to  file  five  copies  of  a 
nonccmpetiti ve  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-1  (a),  the  lease  offer  is  prop- 
erly rejected.  Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-1  (e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

5obert_G._Linn,  70  IBLA  141  (Jan.  17,  1983) 

Robert  G.  Lynn (On  Reconsideration).  73  IBLA  288 

(June  7,  19837 


Because  a noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin_Wall,  70  IBLA  183  (Jan.  20,  1983)  90  I.D.  3 

Irvin_Wall,  76  IBLA  186  (Oct.  3,  1983) 


An  oil  and  gas  lease  application  filed  in  the 
name  of  a corporation  in  a simultaneous  drawing  is 
properly  rejected  where  it  is  not  accompanied  by  a 
complete  list  of  corporate  officers,  pursuant  to 
43  CFR  3102.2-5  (a)  (3)  (1981),  and  where  the  corporate 

qualifications  file  referenced  in  the  application  was 
incomplete.  Such  a deficiency  cannot  be  cured  after 
the  drawing. 

Fuel  Exploration,  Inc..  70  IBLA  361  (Feb.  3,  1983) 


Where  a noncompetitive  oil  and  gas  lease  has 
erroneously  been  issued  to  a party  other  than  the 
first-qualified  applicant,  cancellation  is  mandatory. 

£ernard_KosiJc,  70  IBLA  373  (Feb.  4,  1983) 


Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  43  CFR  3112.4-1  (1979),  dis- 
qualification to  receive  a lease  is  automatic. 

Beverly  J.  Macdowell,  Dorothy  Langley,  71  IBLA  23 
"(FebT  157  1983) 


W here  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  offer  form,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  five  documents  as  the  offer, 
that  offer  fulfills  the  signature  requirement  of  43  CFR 
3111.1-l(a),  and  it  is  improper  to  reject  that  offer 
because  the  four  photocopies  were  not  personally  signed. 

Fayette_0il_6_Gas_Corpi,  71  IBLA  79  (Feb.  22,  1983) 


C I L_ A N D_ G A S_ L J AS E S — Con tinued 

FIFST-QUALIFIEC  APPLICANT — Continued 

A first-drawn  drawing  entry  card  in  a simultanecus 
filing  held  prior  to  Hay  23,  1980,  was  a noncompetitive 
offer  to  lease  oil  and  gas  and  did  not  create  a prop- 
erty right  in  the  offeror.  No  rights  to  a lease  sur- 
vive the  withdrawal  cf  such  offer. 

Stanley  Ustan.  71  IEL A 116  (Bar.  2,  1983) 


A junicr  cver-the-ccunter  ncnccmpetiti ve  cil  and 
gas  lease  offer  is  properly  rejected  where  the  lards 
have  been  leased  to  a senior  offeror  and  the  junior 
offeror  fails  tc  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

Irvin  Wall,  71  IEL A 209  (Bar.  15,  1983) 

Bob_G -_Ho wel 1 , 75  IEL A 113  (Aug.  12,  1983) 


A protest  against  issuance  of  an  cil  and  gas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle- 
gations of  ncnccmpliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Juan  Martin.  71  I EL  A 211  (Mar.  15,  1983) 


A noncompetitive  over- the- counter  cil  and  gas 
lease  offer  need  not  be  rejected  merely  because  tbe 
applicant  failed  to  initial  an  attachment  tc  tbe 
application. 

Because  a noncompetitive  oil  and  gas  lease  may  be 
issued  only  tc  the  first-qualified  applicant,  a junicr 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junicr  offerer  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Jrvin_Wall,  71  IBLA  349  (Mar.  28,  1983) 


Where,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  tc  submit  his  first  year's  advance  rental  payment 
within  3C  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a),  bis  application  must  be  rejected. 

Jichard_JL._Kulis,  72  IBLA  251  (Apr.  27,  1983) 


Where  a lease  agreement  is  mailed  tc  a first- 
qualified  applicant  at  his  last  address  cf  reccrd  by 
certified  mail,  delivery  to  that  address  is  adequate 
regardless  cf  whether  it  was  actually  received  by  the 
applicant  cr  net.  A tender  of  lease  agreement  by  the 
applicant  more  than  3C  days  subsequent  tc  the  date  cf 
delivery  is  properly  rejected. 

A simultaneous  cil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  3C  days  from  the  receipt  of  notice. 

Himptcn_P^_Stewart,  72  IELA  358  (May  2,  1983) 


Where  a first-priority  oil  and  gas  lease  applicant 
fails  tc  submit,  within  30  days  cf  receipt  cf  notice, 
the  signed  offer,  and  rental,  and,  where  the  effer  is 
signed  by  an  attorney-in-fact,  a copy  of  his/her  pcwei 
cf  attorney  cr  reference  to  the  serial  number  under 
which  such  authorization  is  filed,  as  prescribed  by 
43  CFR  3112.4-1,  disqualification  is  automatic,  and 
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the  rights  of  the  next  priority  applicant  attach  imme- 
diately. However,  a BLH  decision  issued  prior  tc  the 
expiration  of  the  30-day  period,  which  rejects  an 
offer  for  failure  to  provide  the  power  of  attorney  or 
reference  to  a serial  number,  is  premature  and  must  be 
set  aside  where  the  applicant  subsequently  provides 
that  information  within  the  30-day  period. 

Northwest  Exploration  Co.,  73  IBLA  123  (Hay  23,  1983) 


A defective  application  for  a noncompetitive  oil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  not  curable  by  submission  of 
required  evidence  of  qualifications  after  the  drawing, 
for  the  reason  that  the  rights  of  the  second  and  third 
qualified  applicants  have  intervened. 

A first-drawn  application  in  a simultaneous  filing 
procedure  drawing  is  a noncompetitive  application  to 
lease  for  oil  and  gas  and  does  not  create  a property 
right  in  the  applicant. 

Warren_W._Nisslex,  73  IBLA  234  (Hay  31,  1983) 


A noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant. A defect  is  not  curable  to  the  extent  that  the 
rights  of  third  parties  have  intervened.  Accordingly, 
the  lease  must  be  offered  to  the  first-qualified  appli- 
cant who  has  complied  with  the  Department's  regulations 
which  were  operative  and  controlling  at  the  time. 

Tyrex_Oil_Co.,  73  IBLA  241  (June  1,  1983) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a corporation  in  a simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a list  of  cor- 
porate officers  as  required  by  43  CFR  3102.2-5(a)  or  by 
a reference  to  a BLH  serial  number  indicating  where 
such  information  can  be  found.  Such  an  emission  cannot 
be  cured  after  the  drawing. 

Adobe  Oil  S Gas  Corp..  73  IBLA  263  (June  7,  1983) 


Where  the  first-drawn  applicant  for  a noncompeti- 
tive oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  to  submit  the  first  year's  advance  rental 
within  30  days  from  receipt  of  notice  to  do  so,  as 
required  by  43  CFR  3112. 4-1  (a),  his  application  is 
properly  rejected  under  43  CFR  3112.6-l(d). 

Carl_  A,  Peterson,  73  IBLA  347  (June  10,  1983) 


An  offeror  is  not  disqualified  where  a written 
agreement  creating  other  parties  in  interest  in  an  oil 
and  gas  lease  offer,  filed  in  support  of  an  offer  pur- 
suant to  43  CFR  3102.2-7  (1981),  is  signed  by  the 
offeror  through  an  agent. 

SiO.Ci_Oil_Coi,  73  IBLA  350  (June  14,  1983) 


Where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  43  CFR  3102.5,  it  is  proper  for  the  Eureau 
of  Land  Hanagement  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.  Bare  assertions  by  the  second-priority 
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applicant  of  irregularities  by  the  first-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  compliance. 

Jonathan  Rutter.  73  IELA  372  (June  15,  19E3) 


An  offer  by  the  first-drawn  applicant  of  a 
simultaneous  filing  procedure  drawing  is  not  curable  by 
submission  cf  the  required  material  after  tfce  period 
for  such  submission  has  expired,  for  the  reasen  that 
the  rights  cf  the  seccnd-  and  third-drawn  applicants 
have  intervened. 

United  Ventures,  74  IELA  31  (June  24,  1983) 


When,  in  a drawing  of  simultaneously  filed  cil  and 
gas  lease  applications,  the  first-drawn  offerer  is  ncti- 
fied  to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.  Automatic  disqualification,  stemming  frem 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  tc  appellant. 

Hary  Jane  Associates.  74  IEI A 43  (June  27,  1963) 


An  oil  and  gas  lease  application  filed  by  a part- 
nership in  a simultaneous  filing  is  properly  rejected 
where  said  application  is  not  accompanied  either  by  the 
qualification  papers  required  by  43  CFR  3102.2-4  (1981) 
or  by  any  reference  tc  a serial  number  indicating 
where  the  requisite  information  can  be  found.  Such 
omissions  cannot  be  cured  after  the  drawing. 

LS H J_ Exp lor a t icn_Grc up , 74  IBLA  185  (July  18,  1983) 

Associate s_,_ I ric^ , 74  IELA  192  (July  18,  1983) 


Where  an  applicant  has  withdrawn  his  first  filed 
simultaneous  oil  and  gas  lease  application  because  it 
contained  a fatal  flaw,  and  thereafter  files  a ccrrect 
application,  it  is  improper  for  the  Bureau  cf  Lard  Kan- 
agement  to  reject  the  second  application  as  tc  parcels 
for  which  it  received  first  priority  for  the  reasens 
that  the  applicant  made  multiple  filings. 

J2l2i3_ HA_Tr » 74  IELA  246  (July  19,  1983) 


A simultaneous  oil  and  gas  lease  application 
which  was  filed  in  the  name  cf  a trust,  but  was  net 
accompanied  by  the  statements  required  by  43  CIF 
3102.2-3  (1981)  and  which  did  net  refer  tc  a file 
reference  number  was  properly  rejected. 

Bober t_T._f._ He teal f_pTr us tp , 74  IELA  252  (July  22,  1983) 


Where,  under  43  CFR  3102.2-5  (1981),  evidence  cf  a 
corporation's  qualifications  to  bold  an  oil  and  gas 
lease  must  be  submitted  simultaneously  with  the  lease 
offer  or  reference  be  made  to  the  BLH  serial  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  submitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  effer  is 
deficient,  the  filing  ineffective,  and  no  pricrity 
attaches.  However,  where  the  applicant  submits  the 
missing  evidence  before  rejection  occurs  or  beccmes 


ns 


0 IL_AND_GAS_LEA SES — Conti n ued 

FIRST-QUALIFIED  APPLICANT — Continued 

final,  43  CFF  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 

A noncompetitive  oil  and  gas  lease  may  only 
be  issued  to  the  first-qualified  offeror.  where  a 
corporate  applicant  fails  to  submit  with  its  cver-the- 
counter  lease  offer  evidence  of  corporate  qualifica- 
tions as  required  by  43  CFR  3102.2-5  (1981),  cr  a 
reference  by  BLM  serial  number  to  a file  in  which  such 
information  has  been  filed,  its  cffer  receives  no 
priority  until  the  detect  is  cured. 

Inexco_Oil_Coi,  74  IBLA  260  (July  22,  1983) 


Where  BLN  erroneously  issues  a noncompetitive 
over-the-counter  oil  and  gas  lease  to  a junior  offeror, 
BLM's  decision  canceling  that  lease  will  be  affirmed, 
since  the  law  requires  that  the  qualified  person  first 
making  application  for  a lease  (the  senior  offeror) 
is  entitled  to  receive  any  lease  which  is  issued. 

Ai_Mi_Rliiierx_Jr. , 74  IBLA  345  (July  28,  1983) 


Statements  required  of  other  parties  in  interest 
in  connection  with  a lease  offer  under  43  CFR 
3102.2-7  (b)  (1981)  must  include  a statement  affirming 

the  party’s  compliance  with  the  acreage  limitations  of 
43  CFR  3101.1-5  and  3101.2-4.  With  respect  to  an 
over-the-counter  lease  offer,  where  such  a statement  is 
not  filed  timely  within  15  days  of  filing  the  lease 
offer  as  required  by  regulation,  tut  is  filed  prior  to 
final  rejection  of  the  lease  offer,  the  cffer  may  be 
reinstated  only  with  priority  as  of  the  time  the 
required  information  is  filed. 

An  over-the-counter  oil  and  gas  lease  offer  which 
is  executed  by  two  offerors  will  not  be  rejected  for 
failure  to  provide  a copy  of  an  agreement  with  other 
parties  in  interest  under  43  CFR  3102.2-7  (b)  (1981) 

where  both  offerors  have  properly  certified  that  they 
are  the  sole  parties  in  interest. 

Joe-Ni  Johnson*  J.  Bass  Mahoney*  Resources_Invest ment 
CorpT,  74  I EL A 38 3*1 July” 2 9^  198  3J 


BLM  may  properly  reject  a simultaneous  cil  and 
gas  lease  application  filed  by  a partnership  or  a cor- 
poration where  it  is  not  accompanied  by  evidence  of 
partnership  qualifications,  in  the  case  cf  a partner- 
ship, in  accordance  with  43  CFR  3102.2-4  (1981),  cr  by 
evidence  of  corporate  qualifications,  in  the  case  of  a 
corporation,  in  accordance  with  43  CFR  3102.2-5  (1981), 
or  by  any  reference  to  a serial  number  indicating  where 
such  information  can  be  found,  in  accordance  with 
43  CFR  3102.2-1  (c)  (1981).  Reference  to  a serial  num- 

ber cn  a document  attached  to  the  application  will  net 
suffice  to  comply  with  43  CFR  3102.2-l(c)  (1981). 

Cretaceous  Partnership,  RBE,  Inc.,  75  IBLA  203 
*(Aug.~22,  1983)" 


Rejection  of  an  oil  and  gas  lease  cffer  will  be 
set  aside  where  the  offeror  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  cr  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  43  CFR  3112.6-1  (b)  (2),  even  though 
the  offer,  rental,  and  appropriate  power  of  attorney 
materials  were  not  received  together  by  BLM. 


C I L_ A ND_G AS_ I F A SE E — C entinued 

FIRST-QUALIFIED  AEEIICANT — Continued 

WheD,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  applications,  the  first-drawn  offerer  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  these 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.  Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  net  be 
avoided  by  reliance  cn  the  assurance  of  the  Ecstal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
cn  the  due  date. 

The  198C  amendment  of  43  CER  3112.4-1  did  net 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  cffer  documents  within  3C 
days  from  the  date  cf  receipt.  The  reasons  fer  the 
198C  amendments  stated  by  the  Secretary  in  the  federal 
Register  at  the  time  cf  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  tc  provide 
that  the  sanction  fer  failure  tc  file  within  the  3C-day 
period  is  the  rejection  of  an  applicant's  cffer. 

Eagle  Baspn  Eartnership.  76  IELA  241  (Cct.  17,  1983) 


A simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  ELE  within 
3C  days  frem  the  receipt  of  notice. 

James  A.  Scanatico.  76  IELA  290  (Oct.  18,  1983) 


It  was  improper  to  disqualify  a first-drawr  appli- 
cant in  the  simultaneous  oil  and  gas  leasing  program 
because  his  agent's  check  in  a previous  drawing  was 
returned  as  uncollectible,  since  under  the  applicable 
regulations  the  check  in  question  should  not  have  teen 
deposited  by  the  Bureau  of  land  Management. 

Charles  Andersen,  76  IELA  402  (Cct.  27,  1983) 


An  cil  and  gas  lease  offer  must  be  rejected 
when  the  land  applied  for  has  been  leased  tc  a senicr 
offeror  under  a proper  cffer. 

James_C*_ Stevenson,  77  IELA  150  (Nov.  15,  1983) 


BLE  must  reject  a first-drawn  simultaneous  cil 
and  gas  lease  application  where  the  applicant  fails  tc 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  30  days  of  notice  to  do  sc,  pursuant  tc 
43  CFR  3112.4-l(a),  in  spite  cf  any  negligence  cn  the 
part  of  the  Ecstal  Service  which  delayed  return  cf  the 
lease  agreement  and  rental  payment. 

Ja.y_ AJiaie , 77  IBLA  242  (Nov.  29,  1983) 


FUTURE  AND  F FACTIONAL  INTEREST  LEASES 

A ncnccmpetiti ve  cil  and  gas  lease  offer  fer  an 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  been  determined  tc  be 
within  the  known  geologic  structure  cf  a producing  cil 
cr  gas  field,  even  when  leasing  might  be  considered  in 
the  public  interest  because  the  offerer  is  the  cwr.er  cf 
the  ether  cne-half  interest. 

Worth  D.  Rare,  Gayl  L.  Hare.  74  IBLA  256  (July  22,  1983) 


Araoco_Pr oductio n_Co.  , 75  IBLA  344  (Aug.  31,  1983) 
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OIL  AND  GAS  LEASES — Continued 
KNOWN  GEOLOGIC  STRUCTURE 

Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  cf  43  CFR 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geo- 
logic structure  of  a producing  oil  or  gas  field.  The 
drawing  of  an  offer  for  a noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  offeror;  it  only 
establishes  the  priority  of  filing.  The  offeror  is 
not  justified  in  relying  on  the  expected  issuance  of  a 
lease. 

Kennet h_Li_Hanlin , 70  IBLA  115  (Jan.  13,  1983) 


Under  30  U.S.C.  $ 226(b)  (1976)  land  within  the 

known  geologic  structure  of  a producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a noncompetitve  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  shew- 
ing that  the  determination  is  in  error. 

Angelina  Holly  Corp. . 70  IBLA  294  (Jan.  27,  1983) 


A noncompetitive  oil  and  gas  lease  offer  must  be 
rejected  where,  at  any  time  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a producing  oil  cr  gas 
field. 

Peter  .Zamarello,  71  IBLA  39  (Feb.  16,  19e3) 


Under  30  U.S.C.  $ 226(b)  (1976)  land  within  the 

known  geologic  structure  of  a producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Minerals 
Management  Service  that  land  is  within  the  known  geo- 
logic structure  of  a producing  oil  or  gas  field  has 
the  burden  of  showing  that  the  determination  is  in 
error. 

Bob_Ii_ Abernathy , 71  IBLA  149  (Mar.  9,  1983) 
fio  b_  G Ho  w e 1 1 , 71  IBLA  253  (Mar.  21,  1983) 


Lands  within  a known  geologic  structure  cf  a 
producing  oil  or  gas  field  may  be  leased  cnly  after 
competitive  bidding  under  the  provisions  cf  43  CF R 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a producing  oil  or  gas  field.  The  efferor 
is  not  justified  in  relying  on  the  expected  issuance  of 
a lease. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

(iarry  S.  Hi,lls.  71  IBLA  302  (Mar.  22,  1983) 


CIL_ A ND_GAS_ I E ASES — Continued 

KNOWN  GEOLOGIC  STRUCTURE — Continued 

Lands  within  a known  geologic  structure  cf  a 
producing  oil  cr  gas  field  may  be  leased  cnly  after 
competitive  bidding  under  the  provisions  of  43  CPF 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  cf  a producing  oil  or  gas  field.  The  drawing 
of  an  application  for  a noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
cnly  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

A known  geologic  structure  is  technically  the 
trap,  whether  structural  or  stratigraphic,  in  which  an 
accumulation  of  oil  or  gas  has  teen  discovered  by  drill- 
ing and  determined  to  be  productive,  the  limits  cf  which 
include  all  acreage  that  is  presumptively  productive. 

Hepburn  T.  Armstrong.  72  IE1A  329  (Apr.  29,  1983) 


A determination  by  the  Cepartment  concerning 
knewn  geologic  structure  of  an  oil  and  gas  field  will 
not  be  disturbed  in  the  absence  of  preof  the  deter- 
mination is  erroneous,  net  will  the  rental  be  reduced 
without  such  preof. 

TXC  Eroduct jen  Corp..  73  IBLA  33  (Kay  9,  1983) 


Where  the  lessee  under  a noncompetitive  cil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a known 
geologic  structure  prior  to  issuance  cf  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a hearing  will  be 
ordered  so  that  a complete  record  may  be  developed. 
Cnly  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  Ct  Grynberq,  74  IBLA  180  (July  18,  1983) 


Where  a portion  cf  a noncompetitive  lease  offer  is 
classified  within  a knewn  geologic  structure  pending 
litigaticn  cf  rejection  of  the  offer  for  ether  reasons, 
that  portion  cf  the  offer  to  lease  affected  by  the 
classif icaticn  roust  be  rejected  despite  a judgment 
finding  the  effer  tc  be  otherwise  proper.  land  within 
a known  geologic  structure  may  be  leased  cnly  after 
competitive  bidding  under  provisions  of  43  CEB  Subpart 
3120. 

P 

The  drawing  of  an  offer  for  a ncnccmpetiti ve  cil 
and  gas  lease  creates  nc  vested  right  in  the  offerer  tut 
establishes  cnly  the  priority  of  filing  of  the  offer. 

The  efferor  may  not,  therefore,  rely  upon  the  expected 
issuance  of  a lease. 

Frederick  w.  lewey.  76  IELA  195  (Cct.  6,  1983) 


Under  3C  U.S.C.  § 226(b)  (Supp.  V 1981),  lands 
within  the  knewn  geclogic  structure  cf  a producing  cil 
or  gas  field  may  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a struc- 
ture, a ncnccmpetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas  lease 
who  challenges  a determination  that  the  land  is  within 
the  known  geclogic  structure  cf  a producing  cil  ci  gas 
field  has  the  burden  of  showing  that  the  determination 
is  in  error. 

R_._C_._Altrcg.ge , 78  IELA  24  (Lee.  12,  1983) 
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OIL_ AN D_GAS_ LEASES — Continued 
LANDS  SUBJECT  TO 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Lauds  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  cr  extended 
term,  or  terminated  automatically  for  nonpayment  cf 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CF B Subpart  3112. 

James_H._W._Tseng,  69  IBLA  387  (Jan.  4,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  it  describes  lands  declared  to  be  held  in  trust 
for  the  Canoncito  Band  of  Navajo  Indians. 

James_M . _Chudno w , 70  IBLA  139  (Jan.  14,  1983) 


Where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  time 
as  BLM  makes  its  determination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 

Jerry  M.  Pritchard.  70  IBLA  154  (Jan.  18,  1983) 


It  is  improper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  there  is  land  available  for 
leasing  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  become  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a lease  is  signed  by  an  authorized  officer  cf  BLM. 

Where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  time 
as  BLM  makes  its  determination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 

Irvin_Wall,  70  IBLA  183  (Jan.  20,  1983)  90  I.D.  3 


An  over-the-counter  offer  for  an  oil  and  gas 
lease  on  lands  within  a game  range  or  on  coordination 
lands  may  not  be  summarily  rejected  under  43  CFR 
3101.3-3 (a)  applicable  to  wildlife  refuge  lands. 
Subsecs.  3101.3-3 (b)  and  (c)  require  that  BLM  confer 
with  representatives  of  the  U.S.  Fish  and  Wildlife 
Service  at  a minimum  before  an  offer  can  be  rejected. 

D_._M.__ Yates,  70  IBLA  240  (Jan.  25,  1983) 


A determination  pursuant  to  43  CFB  3101.3-3  (c)  net 
to  subject  coordination  lands  to  oil  and  gas  leasing  is 
a formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Lands  Leasing  Act,  as  amended, 

30  U.S.C.  § 226  (1976).  Pursuant  to  the  regulation,  an 
agreement  has  been  reached  that  land  within  the  Sun 
River  Winter  Elk  Range,  Montana,  will  not  be  subject  to 
noncompetitive  oil  and  gas  leasing. 

Chester  L.  Pringle.  70  IBLA  254  (Jan.  25,  1983) 


CIL_AND_GAS_ LEASES — Con  t i n ue  d 
LANDS  SUEJECT  TO — Continued 

The  Combined  Bydrccar ben  Leasing  Act  cf  1981, 

P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  leasing 
Act  cf  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lards 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  effer  was 
filed  prior  tc  the  passage  of  the  legislation. 

Eorct  h_y_  La  ngjey , 70  IELA  324  (Jan.  31,  1983) 


Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed tc  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  cr  reservation  specifically  provides 
otherwise. 

Western  Interstate  Energy.*  Inc.,  71  IBLA  19  (Feb.  15, 
1983) 


Lands  formerly  included  in  a competitive  cil  and 
gas  lease  which  expired  at  the  end  of  its  primary  cr 
extended  term,  and  which  were  then  classified  as  net 
within  the  boundaries  of  a known  geologic  structure, 
are  subject  tc  the  filing  of  noncompetitive  lease 
applications  cnly  in  accordance  with  the  simultaneous 
filing  procedures  in  43  CFR  Subpart  3112.  An  over- 
the-counter  offer  for  an  oil  and  gas  lease  cf  such 
lands  must  be  rejected. 

Sam_ Pj_ Jones , 71  IBLA  42  (Feb.  17,  1983) 


An  oil  and  gas  lease,  issued  in  response  tc  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  ELM  where  the  lands  described  in  such  lease 
bad  been  included  in  a prior  lease,  since  terminated, 
and  BLM  failed  tc  pest  such  lands  to  its  list  cf  lands 
available  fer  simultaneous  oil  and  gas  lease  applica- 
tions. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  cr  valid,  is  net 
available  fer  leasing  and  an  offer  filed  fer  such  land 
must  be  rejected. 

Stanley_Ustan,  71  IELA  116  (Mar.  2,  1983) 


The  regulation,  43  CER  3101. 3-3  (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  cf  lands  withdrawn  for  the  protection  cf 
all  species  cf  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  cn  the  basis  of  that  regu- 
lation, tut  the  case  record  provides  no  evidence 
of  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  invest! ga ticn  into 
the  nature  of  the  creation  of  the  refuge. 

D._H._Yates,  71  IELA  126  (Mar.  7,  1983) 

D_._M._  Yates , 74  IELA  23  (June  24  , 1983) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  192C,  sec.  17(b),  30  U.S.C.  § 226  (b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  ncnccmpet- 
itive,  must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

F._C_._M_j.nkler , 71  IELA  328  (Mar.  23,  1983) 
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OIL  AMD  GAS  LEASES — Continued 

LANDS  SUBJECT  TO — Continued 

Land  which  has  specifically  been  withdrawn  frcm 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Rachalk  Production.  Inc..  71  IBLA  374  (Mar.  29,  1983) 
Pau l_C_._Koh  1 man , 75  IBLA  171  (Aug.  19,  1983) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CFR 
3101.3-3  is  a formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  $ 226  (1976)  . Pursuant  to  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  not  subject  to  noncompetitive  oil  and  gas 
leasing. 

Altex_Oil_Corp. , 73  IBLA  73  (May  17,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected  . 

£AF_Co.,  73  IBLA  203  (May  27,  1983) 


A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where,  as  of  the  date  the  offer  was 
filed,  the  land  which  is  the  subject  of  such  offer  has 
been  withdrawn  and  has  not  yet  officially  been  opened 
to  applications  under  the  mineral  leasing  laws  pursuant 
to  the  terms  of  the  public  land  order  that  revoked  the 
prior  withdrawal. 

S2bert_Wi_Piatt,  73  IBLA  244  (June  2,  1983) 


BLM  may  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  to  sec.  17  of  the  Mineral  Leasing  Act, 

30  U.S.C.  $ 226  (1976),  where  the  minerals  reserved  in 

the  patent  of  the  land  have  been  withdrawn  from  dis- 
position under  the  mineral  leasing  laws. 

To m_ No t est i ne , 73  IBLA  268  (June  7,  1983) 


An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  § 181  (Supp.  V 1981),  to 
include  a definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a "special  tar 
sand  area"  must  file  a noncompetitive  oil  and  gas  lease 
offer.  The  holder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongaseous  hydro- 
carbon substances  other  than  those  substances  leasable 
as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons) . 

Cooper  Petroleum.  Inc.,  73  IBLA  295  (June  7,  1983) 


CIL_AND_GAS_I EASES — Continued 

LANDS  SUEJECT  TO— Continued 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  lake  Mead 
National  Recreation  Area,  and  the  National  Eark  Service 
has  declined,  under  43  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 

S._Ca wscn,  73  I EL  A 301  (June  7,  1983) 

Che v r on_ U . S . A .x_ Inc. , 74  IELA  92  (June  30,  1983) 


A decision  rejecting  an  oil  and  gas  lease  offer 
will  be  affirmed  where  the  lands  described  have  been 
reconveyed  to  the  United  States  in  a land  exchange  tc 
be  administered  by  the  Eureau  of  Land  Management  tut 
the  lands  have  not  teen  opened  to  mineral  leasing  by  an 
order  noted  cn  the  public  land  records. 

12J_ Net es tine , 73  IELA  320  (June  7,  1983) 


ELM  may  not  summarily  reject  a noncompetitive 
oil  and  gas  lease  offer  under  43  CFR  3101.3-3(a),  which 
prohibits  noncompetitive  leasing  within  wildlife 
refuge  lands,  where  the  evidence  on  appeal  establishes 
that  the  lands  are  ccordinaticn  lands,  which  may  be 
subject  tc  leasing  under  43  CFR  3101.3-3(c). 

A regulation,  43  CFR  3101. 3-3  (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
noncompetitive  leasing  of  lands  withdrawn  fer  the  pro- 
tect icn  cf  all  species  of  wildlife  within  a particular 
area . 

The  Eureau  of  Land  Management  properly  rejects  a 
noncompetitive  oil  and  gas  lease  offer  for  lands  which 
have  been  patented  with  no  mineral  reservation  tc  the 
United  States. 

ELM  prcperly  rejects  a noncompetitive  cil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)  for  land  within 
the  Columbia  National  Wildlife  Refuge,  which  was  with- 
drawn for  the  protection  of  all  species  of  wildlife. 

D ._M._ Yates , 73  IELA  353  (June  14,  1983) 


The  regulation,  43  CFR  3101.3-3(a)  (1),  which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  cf  lands  withdrawn  fer  the  protection  cf 
all  species  cf  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offeror  contends  that  such  a withdrawal 
does  not  ccver  the  lands  in  question  and  the  Ecard  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 

D.  M.  Yates.  74  IELA  8 (June  24,  1983) 


The  regulation,  43  CFR  3101.3-3  (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  precludes  the 
leasing  cf  lands  withdrawn  for  the  protection  cf  all 
species  of  wildlife  within  a particular  area.  Ibis 
regulation  is  a formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  Lands  Leasing 
Act,  as  amended,  30  U.S.C.  § 226  (1976). 


D._Mx_Yates,  74  IELA  159  (July  12,  1983) 
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An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  regulation  43  CFR  3501.3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  for  a lease  in  this  area,  and  such  con- 
sent is  refused. 

Edward  Seqqerson.  Jr. [On  Reconsideration].,  74  IELA 

267  Tjuly  25,  1983) 


Where  appellants  aver,  without  offering  proof  to 
show  the  basis  of  their  averment,  that  lands  which  were 
the  subject  of  appellants'  oil  and  gas  lease  offer 
were  acquired  by  the  United  States,  Bureau  of  Land 
Management  correctly  rejected  the  offer  to  lease  lands 
shown  on  Government  records  not  to  be  in  United  States 
ownership. 

James  M.  Chudnow , John  L.  Messenger.  75  IELA  69 
7 Aug . 107  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a prior  lease,  since  terminated, 
and  BLM  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

Conoco,  Inc..  75  1BLA  83  (Aug.  10,  1983) 


A BLM  decision  rejecting  a noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
conveyed  to  the  United  States,  will  be  affirmed  on 
appeal  where  the  offeror,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
Michigan  Dormant  Minerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

5£^£S_I B ves tor s , 75  IBLA  183  (Aug.  22,  1983) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  of  1947,  30  U.S.C.  $ 352  (1976). 

C._Hi_Nicholson,  75  IBLA  234  (Aug.  23,  1983) 


Instruction  Memorandum  (IM)  83-237  (Jan.  7,  1983) 
provides  that  BLM's  policy  is  to  issue  no  leases  in  BLM 
administered  Wilderness  Study  Areas  (WSAs) . A subse- 
quent clarification  to  this  policy  provides  that  BLM 
may  continue  to  lease  portions  of  WSAs  that  are 
immediately  adjacent  to  producing  oil  and  gas  fields  or 
areas  that  are  prospectively  valuable.  IM  83-237, 
Change  2 (Mar.  7,  1983). 

Phy llis_Hi_Qdel 1 , 75  IBLA  313  (Aug.  30,  1983) 


Provisions  of  43  CFR  3101.5-2  (c)  require  the 
Bureau  of  Land  Management  to  confer  with  representa- 
tives of  the  Fish  and  Wildlife  Service  and  the  state 
game  commission  concerned  before  rejecting  oil  and  gas 
lease  offers  in  cases  involving  offers  for  coordination 
lands.  Where  an  agreement  concerning  leasing  of  coor- 
dination lands  has  been  made,  lands  within  an  affected 
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area  which  are  not  specifically  excepted  frcm  cil  and 
gas  leasing  remain  subject  to  lease  offers. 

Ecb_G._Hcwej] , 75  IELA  328  (Aug.  30,  1983) 


Where  an  over-the-counter  cil  and  gas  lease  cffer 
is  filed  for  lands  in  a protracted  survey  and  the 
offeror  subsequently  files  a relinquishment  describing 
certain  lands  in  the  cffer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  tut 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a section,  the  cffer  is 
properly  rejected. 

Donald  Epperson,  76  IELA  4 (Sept.  6,  1983) 


Lands  situated  within  the  borders  of  inccrpcrated 
cities  and  tcwns  are  excluded  from  leasing  by  the 
express  terms  of  sec.  1 of  the  Mineral  Leasing  Act  cf 
192C,  as  amended,  30  U.S.C.  § 181  (Supp.  V 1981). 

The  Secretary  cf  the  Interior  has  the  authority  tc 
cancel  any  cil  and  gas  lease  issued  contrary  tc  law 
because  cf  the  inadvertence  of  bis  subordinates.  This 
authority  is  properly  invoked  tc  cancel  a lease  errone- 
ously issued  fcr  land  which  is  the  subject  cf  a prior 
contract  of  sale  and  which  has  thus  teen  withdrawn  frcm 
mineral  leasing  under  the  terms  cf  the  Public  Land 
Sales  Act  cf  1964,  43  U.S.C.  95  1421-1427  (1976). 

p._Mj_ Yates , 76  IBLA  208  (Oct.  11,  1983) 


Where  public  domain  land  is  reserved  fcr  a par- 
ticular use  by  another  agency,  ELM  should  prcperly 
consider  the  recommendations  cf  the  surface  managing 
agency  regarding  lease  issuance,  tut  this  does  net 
relieve  BLM  cf  the  need  to  determine  independently 
whether  a lease  may  issue  in  the  public  interest. 

Fetrovestx_Inc.,  76  IELA  327  (Oct.  19,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  fcr  cil  and 
gas  deposits  upon  a proper  determination  that  the  leas- 
ing would  net  be  in  the  public  interest. 

David  A.  Prcvinse,  76  IELA  340  (Cct.  20,  1963) 


The  Eureau  of  Land  Management  prcperly  rejects 
an  cil  and  gas  lease  cffer  for  lands  which  have  been 
patented  with  no  mineral  reservation  to  the  United 
States. 

• 77  IELA  27  (Cct.  31,  1963) 


Where  a ncnccmpetiti ve  oil  and  gas  lease  cffer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  net  owned  by  the  United  States  and  the 
offerer  presents  significant  evidence  showing  that  such 
interest  in  part  may  be  owned  by  the  United  States,  the 
case  will  be  remanded  for  the  submission  cf  additional 
evidence  and  reexamination  of  whether  the  land  in  ques- 
tion is  available  fcr  oil  and  gas  leasing. 

Douglas  A.  Pugh.  77  IELA  126  (Ncv.  15,  1963) 
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BLM  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a Secretarial  moratorium  on  noncompetitive  oil  and 
gas  leasing. 

Bruce. Anderson,  77  IBLA  376  (Dec.  7,  1983) 


Where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  Yellowstone  River  subsequent  to  North 
Dakota-Montana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

David  A.  Provinse,  78  IBLA  85  (Dec.  16,  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  to  the 
simultaneous  oil  and  gas  leasing  system,  in  accordance 
with  43  CFR  3112.1-1. 

Mike_Guf fey , 78  IBLA  139  (Dec.  29,  1983) 


NONCOMPETITIVE  LEASES 

A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  30  days  from  the  receipt  of  notice. 

Thomas. E._Lewis,  70  IBLA  69  (Jan.  11,  1983) 

Hampton.Pi.Stewart,  72  IBLA  358  (May  2,  1983) 

Pioneer. Fa rmout.il^.Ltdi,  76  IBLA  337  (Oct.  20,  1983) 

Vernje  Lysengen,  78  IBLA  1 (Dec.  12,  1983) 

Harold.Ji. Nor soph,  78  IBLA  150  (Dec.  29,  1983) 


A simultaneous  oil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  net  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112.4-1  (a)  because  applicant's  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Kenneth.R. .Lewis,  70  IBLA  112  (Jan.  13,  1983) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  43  CFR 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geo- 
logic structure  of  a producing  oil  or  gas  field.  The 
drawing  of  an  offer  for  a noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  offeror;  it  only 
establishes  the  priority  of  filing.  The  offeror  is 
not  justified  in  relying  on  the  expected  issuance  of  a 
lease. 

Ke n ne th_Li_Hanlin , 70  IBLA  115  (Jan.  13,  1983) 
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A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  an  oil  and  gas  lease 
which  terminated.  Such  lands  are  available  fer  subse- 
quent leasing  only  in  accordance  with  the  previsions  cf 
the  simultaneous  filing  system  provided  under  43  CEB 
3112. 

Lowell  J.  Siccns.  70  I EL  A 128  (Jan.  14,  1983) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  to  the  wrong  ELM 
office  and  were  net  thereafter  received  by  the  preper 
BLM  office  within  3C  days  from  the  receipt  cf  nctice  cf 
priority . 

Jer ry_H ..Ho 1 f , 7C  IELA  131  (Jan.  14,  1983) 


Under  3C  U.S.C.  § 226(b)  (1976)  land  withir  the 

knewn  geologic  structure  of  a producing  oil  cr  cas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a ncncompetitve  oil  and  gas 
lease  who  challenges  a determination  by  the  Geclcgical 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  cil  cr  gas  field  has  the  burden  cf  shew- 
ing that  the  determination  is  in  error. 

A£i)elina_jj2i22_Cor£. , 70  IBLA  294  (Jan.  27,  1963) 


Where  a ncncompetiti ve  over-the-counter  cil  and 
gas  lease  is  issued  without  nctice  to  the  offerer  cf  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offerer's  consent  to  the  additional  stipulation,  where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  cf  filing,  the 
posting  of  a nctice  cf  the  stipulation  in  the  public 
room  cf  the  ELK  State  office  is  not  adequate  nctice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Security  Resources  Ccrr..  70  IEIA  319  (Jan.  31,  1983) 


An  cil  and  gas  lease,  issued  in  response  tc  an 
cver-the-ccunter  offer  tc  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  teen  included  in  a prior  lease,  since  terminated, 
and  BLM  failed  tc  post  such  lands  tc  its  list  cf  lands 
available  fer  simultaneous  oil  and  gas  lease  applica- 
tions. 

S tan ley. Us tan , 71  IELA  116  (Mar.  2,  1983) 

Con£cgx_Inc. , 75  IELA  83  (Aug.  10,  1983) 


Under  3C  U.S.C.  § 226(b)  (1976)  land  within  the 

knewn  geclcgic  structure  cf  a producing  cil  cr  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a ncnccmpetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  whe  challenges  a determination  by  the  Minerals 
Management  Service  that  land  is  within  the  knewn  gec- 
lcgic structure  cf  a producing  cil  or  gas  field  has 
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the  burden  of  showing  that  the  determination  is  in 
error. 

Bob  F.  Abernathy.  71  IBLA  149  (Mar.  9,  1983) 
Bob_Gi_ Howell,  71  IBLA  253  (Mar.  21,  1983) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  cfferor  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a counter  cffer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

Jobert_P._Schafer,  71  IBLA  191  (Mar.  14,  1983) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  43  CFB 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a producing  oil  or  gas  field.  The  offeror 
is  not  justified  in  relying  on  the  expected  issuance  of 
a lease. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  kncwn  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Harry  S.  Hills,  71  IBLA  302  (Mar.  22,  1983) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  for  unsurveyed  acquired  lands  which  is  not 
accompanied  by  a map  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  43  CFR  3101.2-3 (b) (2) 
is  properly  rejected.  However,  when  the  map  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  as  of  that  date. 

Wilburn  H.  Seals.  71  IBLA  315  (Mar.  22,  1983) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  cf  43  CFB 
3120.  A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a producing  oil  or  gas  field.  The  drawing 
of  an  application  for  a noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
only  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

Hepburn  T.  Armstrong.  72  IBLA  329  (Apr.  29,  1983) 


Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror's  consent  to  the  additional  stipulation.  How- 
ever, the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offeror  objects  to  the 
stipulation  within  30  days  of  its  receipt.  Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offeror  fails  to  object  timely  to 
imposition  of  the  new  stipulation. 

Harry  K.  Veal.  73  IBLA  86  (May  18,  1983) 


OIL  AND  GAS,  LEASES—  Continued 

NONCOMPETITIVE  LEASES— Continued 

William,  A..  Stevenson,  Altex  Oil  Corp.f  Imperial 
Resources,  jnc.,  Donald  W . Stevenson.  Cve r t hr us t Jart- 
»eri|I£:-73  IELA~305“  (June  77~l983j“ 


A noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant. A defect  is  not  curable  to  the  extent  that  the 
rights  of  third  parties  have  intervened.  Accordingly, 
the  lease  must  be  offered  to  the  first-qualified  appli- 
cant who  has  complied  with  the  Eepartment's  regulations 
which  were  operative  and  controlling  at  the  time. 

2lf€X_Cii_Cc. , 73  IELA  241  (June  1,  1983) 


An  oil  and  gas  lease  application  filed  in  the  name 
cf  a corporation  in  a simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a list  cf  cor- 
porate officers  as  required  by  43  CEB  3102.2-5  (a)  cr  by 
a reference  to  a ELM  serial  number  indicating  where 
such  information  can  be  found.  Such  an  omission  cannot 
be  cured  after  the  drawing. 

Adobe  Cjl  S Gas  Corp..  73  IBLA  263  (June  7,  1983) 


A noncompetitive  oil  and  gas  lease  offer  for  an 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  been  determined  tc  be 
within  the  known  geologic  structure  cf  a producing  oil 
cr  gas  field,  even  when  leasing  might  be  considered  in 
the  public  interest  because  the  offerer  is  the  owner  cf 
the  other  cne-half  interest. 

Worth  D.  Ware.  Gayl  l.  Ware.  74  IELA  256  (July  22,  1983) 


A noncompetitive  oil  and  gas  lease  may  only 
be  issued  tc  the  first-qualified  offeror.  where  a 
corporate  applicant  fails  tc  submit  with  its  over-the- 
counter  lease  offer  evidence  cf  ccr  per  ate  qualifica- 
tions as  required  by  43  CFB  3102.2-5  (1981),  cr  a 
reference  by  ELM  serial  number  to  a file  in  which  such 
information  has  been  filed,  its  cffer  receives  nc 
priority  until  the  defect  is  cured. 

Inejco_Cil_Cc . , 74  IELA  260  (July  22,  1983) 


Where  ELM  erroneously  issues  a noncompetitive 
over-the-counter  oil  and  gas  lease  to  a junior  efferer, 
BLM’s  decisicn  canceling  that  lease  will  be  affirmed, 
since  the  law  requires  that  the  qualified  person  f jrst 
making  application  for  a lease  (the  senior  efferer) 
is  entitled  tc  receive  any  lease  which  is  issued. 

A W_._ Ru 1 1 er J r . , 74  IBLA  345  (July  28,  1983) 


Where  one  cr  more  applications  for  an  oil  and  gas 
lease  are  received  for  a parcel  pursuant  tc  the  simul- 
taneous oil  and  gas  leasing  procedures  and  nc  lease 
issues  as  a result  cf  such  filings,  43  CFF  3112.7 
requires  that  the  lands  be  subject  to  leasing  cnly  in 
accordance  with  Subpart  3112. 

Eh.y  1 lis_ H ._ C d e 1 1 , 75  IELA  313  (Aug.  30,  1983) 
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NONCOMPETITIVE  LEASES — Continued 

Where  a portion  of  a noncompetitive  lease  offer  is 
classified  within  a known  geologic  structure  pending 
litigation  of  rejection  of  the  offer  for  other  reasons, 
that  portion  of  the  offer  to  lease  affected  by  the 
classification  must  be  rejected  despite  a judgment 
finding  the  offer  to  be  otherwise  proper.  Land  within 
a known  geologic  structure  may  be  leased  only  after 
competitive  bidding  under  provisions  of  43  CFR  Subpart 
3120. 

The  drawing  of  an  offer  for  a noncompetitive  oil 
and  gas  lease  creates  no  vested  right  in  the  offeror  but 
establishes  only  the  priority  of  filing  of  the  offer. 

The  offeror  may  not,  therefore,  rely  upon  the  expected 
issuance  of  a lease. 

Frederick  W.  Lowey.  76  IBLA  195  (Cct.  6,  1983) 


A simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year’s  rental  payment  were  not  received  by  ELM  within 
30  days  from  the  receipt  of  notice. 

James  A.  Scanapico,  76  IBLA  290  (Oct.  18,  1983) 


BLM  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  where  an  attorney-in-fact  signed  the 
offer  and  submitted  the  first  year's  rental  and  the 
power  of  attorney  did  not  prohibit  the  attorney-in-fact 
from  filing  offers  on  behalf  of  other  participants,  as 
required  by  43  CFR  3112. 4-1  (b). 

Kirk  Rhone.  76  IBLA  332  (Cct.  20,  1983) 


Where  a noncompetitive  oil  and  gas  lease  offer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  not  owned  by  the  United  States  and  the 
offeror  presents  significant  evidence  showing  that  such 
interest  in  part  may  be  owned  by  the  United  States,  the 
case  will  be  remanded  for  the  submission  of  additional 
evidence  and  reexamination  of  whether  the  land  in  ques- 
tion is  available  for  oil  and  gas  leasing. 

Douglas  A.  Pugh.  77  IBLA  126  (Nov.  15,  1983) 


An  oil  and  gas  lease  offer  must  be  rejected 
when  the  land  applied  for  has  been  leased  to  a senior 
offeror  under  a proper  offer. 

James  C.  Stevenson.  77  IBLA  150  (Nov.  15,  1983) 


Where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  those 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  not 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera  Oil,  Inc..  Kenneth  J.  Gain , 77  IBLA  181 
"(Nov.  18  , 1983) 


Under  30  U.S.C.  $ 226  (b)  (Supp.  V 1981),  lands 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field  may  be  leased  only  by  competitive  bidding. 


CIL  AND  GAS  LEASES — Con t inued 

NCNCCMPETITIVE  LEASES — Continued 

Where  lands  are  determined  to  be  within  such  a struc- 
ture, a noncompetitive  lease  offer  for  such  lands  must 
he  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas  lease 
who  challenges  a determination  that  the  land  is  within 
the  known  geclogic  structure  of  a producing  cil  cr  gas 
field  has  the  burden  of  showing  that  the  determinaticn 
is  in  error. 

B.  C.  Altroqqe . 78  IELA  24  (Dec.  12,  1983) 


An  oil  and  gas  lease,  issued  in  response  tc  an 
cver-the-ccunter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  teen  included  in  a prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  tc  the 
simultaneous  oil  and  gas  leasing  system,  in  acccrdance 
with  43  CFR  3112.1-1. 

Mike  Guffey.  78  IELA  139  (Dec.  29,  1983) 


OPERATING  AGREEMENTS 

A Federal  cil  and  gas  lease  conveys  to  the  lessee 
the  exclusive  right  to  develop  the  leased  deposits.  In 
view  of  the  exclusivity  cf  this  grant,  no  cne  may  law- 
fully install  equipment  for  such  development  cn  a 
Federal  leasehold  unless  he  holds  such  authority  ty  cr 
through  the  lessee. 

Another  person  claiming  through  cr  under  a lessee 
has  the  same  right  to  remove  equipment  as  the  lessee 
himself  and  must  exercise  it  within  the  same  time 
period  the  lessee  would  have  had  to  do  so. 

Where  an  oil  and  gas  lease  limits  the  lessee's 
right  tc  remove  equipment  placed  on  the  lease  tc  a cer- 
tain period  cf  time  following  the  lease's  termination, 
any  equipment  left  cn  the  leasehold  after  that  pericd 
teccmes  the  property  of  the  lessor. 

The  Department  is  cbligated  to  notify  cnly  the 
lessee  of  record  about  the  termination  cf  an  cil  and 
gas  lease  fcr  cessation  of  production.  If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  ether 
person  must  lcok  to  the  lessee  of  record  tc  previde 
notice  of  the  termination  of  the  lease  cr  fcr  redress 
if  such  notice  is  net  provided. 

KernCc  prillqnq  C«;T  et  al..  71  IELA  53  (Fet.  22,  1983) 


EATENTED  CF  ENTERED  LANCS 

BLM  may  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  tc  sec.  17  of  the  Mineral  leasing  Act, 

30  U.S.C.  $ 226  (1976),  where  the  minerals  reserved  in 
the  patent  cf  the  land  have  teen  withdrawn  frem  dis- 
position under  the  mineral  leasing  laws. 

Tom  Ngtegtine.  73  IELA  268  (June  7,  1983) 


The  Bureau  cf  Land  Management  properly  rejects  a 
noncompetitive  oil  and  gas  lease  offer  for  lands  which 
have  been  patented  with  no  mineral  reservation  tc  the 
United  States. 

D._M._j[ ates,  73  IELA  353  (June  14,  1963) 
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An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  ty  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  of  a terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  lack  of  reascnable 
diligence  on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending  the 
f rental  payment  sufficiently  in  advance  of  the  due  date 
to  account  for  normal  delays  in  the  collection,  trans- 
' mittal,  and  delivery  of  the  payment.  Mailing  a rental 
payment  after  it  is  due  does  not  constitute  reascnable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
j rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.  Late  payment  is  not  justified  where  an 
employee  of  lessee  did  not  understand  the  time  con- 
j straints  governing  the  time  for  payment. 

Deck  Oil  Co.,  70  IBLA  97  (Jan.  11,  1983) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  the  failure  to  pay  the  rental  timely  was  justi- 
fiable or  not  due  to  a lack  of  reasonable  diligence. 
Where  the  lessee  has  notice  of  the  proper  office  for 
making  payment,  the  use  of  an  incorrect  address  is  not 
j justified.  Mailing  payment  3 days  before  it  is  due 
using  an  incorrect  address  does  not  reflect  reasonable 
diligence  in  taking  into  account  delays  occasioned  by 
the  incorrect  address. 

1 

Philli£s_Petroleum_Coi , 71  IBLA  105  (Feb.  25,  1983) 


Under  30  U.S.C.  § 188(c)  (1976),  a lease  terminated 

automatically  for  untimely  payment  of  annual  rental  may 
be  reinstated  only  upon  proof  that  the  failure  to  pay 
the  rental  timely  was  justifiable  or  not  due  to  a lack 
of  reasonable  diligence.  Where  the  lessee  has  notice 
of  the  address  of  the  proper  office  for  making  payment, 
the  use  of  an  incorrect  address  is  not  justified.  A 
lessee  has  not  been  reasonably  diligent  where  it  twice 
sends  payment  using  the  incorrect  address  even  though 
mailed  before  the  due  date,  when  the  correctly  addressed 
payment  is  not  mailed  until  after  the  due  date. 

Energetics,  Inc..  71  IBLA  331  (Mar.  24,  1983) 


The  Department  of  the  Interior  is  without 
authority  under  30  U.S.C.  § 188(c)  (1976)  to  reinstate 

an  oil  and  gas  lease  terminated  automatically  by  opera- 
tion of  law  for  failure  to  pay  annual  rental  timely 
where  the  lessee  fails  to  submit  the  entire  amount  due 
within  20  days  of  the  anniversary  date  of  the  lease, 
regardless  of  alleged  extenuating  circumstances  which 
might  otherwise  constitute  grounds  for  reinstatement. 

Pegasus  Petroleum  Corp. , 71  IBLA  216  (Mar.  16,  1983) 


Under  30  U.S.C.  §.  188(c)  (1976),  the  Department  of 

the  Interior  is  without  authority  to  reinstate  an  oil 
and  gas  lease  terminated  automatically  by  operation  of 
law  for  failure  to  pay  annual  rental  timely  where  the 
lessee  fails  to  submit  the  entire  amount  due  within 


CIL  AND  GAS  LEASES  — Con tinued 
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20  days  of  the  anniversary  date  of  the  lease,  regard- 
less cf  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

Sjrason_Resources_Co. , 71  IBLA  224  (Mar.  17,  1983) 


The  postmark  date  cf  a rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  cf 
mailing,  unless  there  is  satisfactory  corrcbcr aticg 
evidence  to  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a date  earlier  than  indicated  ty 
the  postmark. 

The  Secretary  may  reinstate  a lease  terminated  ty 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a lack  cf 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Seasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  cf  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CF R 3108.2-1  (c)  (2) . 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  collection,  trans- 
mittal, and  delivery  of  the  mail.  Mailing  the  rental 
by  Special  Delivery  Mail  in  New  fork  2 days  before  it 
was  due  in  Killings,  Montana,  is  considered  to  consti- 
tute reasonable  diligence. 

Biyan_Col ley , 71  IELA  299  (Bar.  22,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  cf  the  lease.  30  U.S.C.  § 188(t) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Depart- 

ment cf  the  Interior  has  no  authority  to  reinstate  a 
terminated  cil  and  gas  lease  where  the  rental  payment 
is  net  tendered  at  the  proper  office  within  2C  days 
after  the  due  date. 

Burtcn^fiawks^_Ijoc. , 71  IELA  336  (Mar.  28,  1983) 

A lyse n_  A_._  A 1 1 i s c n^_  James_  N.  Allison  III,  72  IELA  333 
(Apr.  29,  19837 


Under  3C  U.S.C.  § 188(c)  (1976),  a lease 

terminated  automatically  for  untimely  payment  cf 
annual  rental  may  be  reinstated  only  upen  preef  that 
reasonable  diligence  was  exercised,  or  that  lack  cf 
diligence  was  justified.  In  the  absence  cf  such  proof, 
a petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  cf  the  anniversary  date 
to  account  for  normal  delays  in  the  ccl lection , trans- 
mittal, and  delivery  of  the  mail.  Mailing  a rental 
payment  after  it  is  due  does  not  constitute  reascnable 
diligence . 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  cf  the  lease.  Breakdowns 
in  a lessee's  procedures  for  handling  rental  payments 
resulting  from  internal  changes  in  its  operations  do 
not  establish  justification  for  a late  rental  payment. 


Tenneco  Cil  Co.,  71  IELA  339  (Mar.  28,  1983) 
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The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operatic n cf 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2). 

Mailing  or  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.  The  fact  that  appel- 
lant's computer  system  was  "down"  does  not  justify  late 
pay  ment . 

J2Se£h_F_._Broda , 71  IBLA  390  (Mar.  29,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  cf  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a lack  of 
reasonable  diligence  on  the  part  cf  the  lessee. 

30  U.S.C.  § 188  (c)  (1976) . Reasonable  diligence 

normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2)  . 
Untimely  payment  may  be  justifiable  if  proximately 
caused  by  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

James_H._Withycombe , 72  IELA  5 (Apr.  4,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
the  annual  rental  on  or  before  the  anniversary  date. 

The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  paid  timely.  A terminated  lease 
may  be  reinstated  under  30  U.S.C.  $ 188(c)  (1976)  only 
if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending  the 
rental  payment  sufficiently  in  advance  of  the  due  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.  Mailing  a rental 
payment  from  Dallas,  Texas,  to  Billings,  Montana, 

2 days  before  it  is  due  does  not  constitute  reasonable 
diligence. 

For  late  payment  of  an  oil  and  gas  lease  rental 
to  be  justifiable,  factors  beyond  the  control  of  the 
lessee  must  have  arisen  which  prevented  the  lessee  from 
meeting  the  objective  reasonable  diligence  test. 

Delay  in  payment  resulting  from  improperly  addressing 
an  envelope  does  not  justify  late  payment  within  the 
meaning  of  30  U.S.C.  § 188(c)  (1976). 

Buttes_Resources_Co. , 72  IBLA  18  (Apr.  4,  1983) 


C 1 L_ A N D_ G A S_ I E A S E S — Continued 
REINSTATEMENT — Continued 

Reasonable  diligence  in  submitting  an  annual 
rental  payment  normally  requires  sending  the  payment 
sufficiently  in  advance  of  the  due  date  tc  account  fcr 
normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  Mailing  a rental  payment 
after  it  is  due  dees  net  constitute  reasonable 
diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  A late  payment  is  net  justi- 
fied where  there  is  a pending  assignment  cf  the  lease 
which  has  not  been  approved  by  ELM  and  the  lessee 
incorrectly  assumes  that  the  assignment  will  have  teen 
approved  by  the  rental  due  date  or  where  the  lessee  is 
in  the  process  cf  moving  its  corporate  offices. 

r£ . , 72  IELA  34  (Apr.  6,  1983) 


Where  an  oil  and  gas  lease  is  extended  teyend  its 
expiration  date  because  of  diligent  drilling  opera- 
tions, it  nevertheless  terminates  by  operation  cf  law 
upon  failure  tc  pay  annual  rental  fcr  the  11th  year  on 
cr  before  the  anniversary  date  of  the  lease. 

Ge t t_y_0il_Cc . , 72  IELA  39  (Apr.  6,  1983) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  tc  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 
The  date  of  receipt  of  the  rental  and  net  the  date  cf 
mailing  controls  in  determining  whether  rental  cr  an 
oil  and  gas  lease  was  timely  paid.  A terminated  lease 
may  be  reinstated  pursuant  to  30  U.S.C.  § 168(c)  (1976) 

only  if  the  failure  tc  pay  the  rental  timely  was  either 
justifiable  cr  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

To  show  that  late  payment  was  not  due  tc  a lack 
of  reasonable  diligence,  a lessee  must  ordinarily  shew 
that  payment  was  mailed  sufficiently  in  advance  cf  the 
due  date  tc  account  for  normal  delays  in  the  ccllecticn, 
transmittal,  and  delivery  of  the  payment.  Mailing  the 
rental  payment  the  day  before  it  is  due  dees  net  ccr- 
stitute  reascnatle  diligence. 

For  late  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable  within  the  meaning  cf 
30  U.S.C.  § 188(c)  (1976),  factors  outside  the  ccr.trcl 

of  the  lessee  must  have  arisen  which  prevented  the 
lessee  from  meeting  the  objective  reasonable  diligence 
test.  Inadvertence  cr  lack  of  awareness  that  payment 
had  tc  be  received  by  the  due  date  are  not  matters 
teyend  the  lessee's  control  and  do  not  justify  late 
payment. 

Jchn_li_Ccnner,  72  IELA  83  (Apr.  13,  1983) 


Where  the  lessee  of  an  oil  and  gas  lease  ter- 
minated for  nonpayment  cf  annual  rentals  fails  tc  shew 
that  the  failure  to  timely  pay  the  rentals  was  net  due 
to  a lack  cf  reasonable  diligence  or  that  the  failure 
to  exercise  reasonable  diligence  was  justifiable,  a 
petition  to  reinstate  the  lease  under  30  U.S.C. 

$ 188(c)  (1976)  is  properly  denied. 

S22^ie_Skodras,  72  IELA  120  (Apr.  14,  1983) 
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C I L_ A ND_ GAS_LE ASES — Continued 


REINSTATEMENT — Continued 


REINSTATEMENT — Continued 


In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  cn  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  by 
extenuating  circumstances  outside  the  lessee's  control 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shewn  by  a 
lessee's  assertion  that  he  was  unavoidably  detained 
during  business  travel  near  the  anniversary  date  of  a 
lease. 

Vernon  I.  Berg.  72  IBLA  211  (Apr.  21,  1983) 


Under  30  U.S.C.  § 188(c)  (1976),  a lease 
terminated  automatically  for  untimely  payment 
rental  may  be  reinstated  only  upon  proof  that 
able  diligence  was  exercised,  or  that  lack  of 
was  justified.  In  the  absence  of  such  proof, 
ticn  for  reinstatement  is  properly  denied. 


of  annual 
reasen- 
diligence 
a peti- 


Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.  Mailing  a rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 


Si-Li-I » 72  IBLA  367  (May  3,  1983) 


Reinstatement  of  a terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  § 188(c)  (1976)  requires  a show- 

ing that  the  late  rental  payment  was  either  justifiable 
or  not  due  to  a lack  of  reasonable  diligence.  Neither 
delay  in  receipt  of  a courtesy  billing  notice  nor  a 
change  in  corporate  offices  and  personnel  will 
ordinarily  justify  a late  rental  payment. 

££§st_0 i l_&_Gas_Corp. , 72  IBLA  370  (May  4,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  of  Land  Management  State  Office  on  or  before 
the  anniversary  date. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  cf 
law  unless  the  rental  payment  is  received  within  20 
days  after  the  date  of  termination. 

Francis  X.  Furlong  II.  73  IBLA  67  (May  16,  1983) 


It  is  the  lessee's  responsibility  tc  see  that  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  BLM  can  credit  payment  tc 
the  proper  lease  account.  Where  the  lessee  shows  that 
the  payment  was  received  and  BLM  unreasonably  failed  to 
credit  the  payment  to  the  lease  account  indicated  on 


the  billing  notice  returned  with  the  payment,  the  lease 
is  properly  held  not  to  have  terminated. 

Nuccrp.  Energy^  Inc?.  73  IEL A 101  (May  23,  1983) 


Reinstatement  of  an  oil  and  gas  lease  terminated 
pursuant  tc  3C  U.S.C.  § 188(c)  (1976)  requires  a shew- 

ing by  the  lessee  that  the  late  payment  was  either 
justifiable  cr  net  due  to  a lack  of  reasonable  dili- 
gence. Hand  deliverance  of  the  rental  payment  after 
the  due  date  is  net  reasonable  diligence.  Neither 
reliance  cn  a ccurtesy  notice  nor  the  failure  cf  an 
assignor  of  an  unapproved  assignment  tc  protect  the 
assignee's  interest  will  justify  the  late  payment. 

Pending  approval  cf  the  assignment  by  ELM,  the 
assignor  shall  continue  to  be  responsible  fer  the  per- 
formance of  any  and  all  obligations  under  the  lease. 
Only  the  lessee  of  record  can  claim  or  request  rein- 
statement of  the  lease. 

Peter  sen , 75  IE1A  195  (Aug.  22,  1983) 


In  order  fer  the  failure  to  pay  the  annual 
rental  for  a ncncompetiti ve  oil  and  gas  lease  tc  be 
considered  justifiable  and  subject  to  reinstatement 
under  30  U.S.C.  § 188(c)  (1976),  it  must  be  caused  by 

factors  outside  the  lessee’s  control.  Where  the  lessee 
does  not  demonstrate  that  the  combination  of  the  start 
of  a new  schccl  year,  the  start  cf  a new  career  fer  her 
husband,  and  the  chronic  illness  of  her  motber-in-law 
during  the  month  preceding  the  lease  anniversary  date 
were  the  proximate  cause  of  her  late  rental  payment, 
failure  tc  pay  the  rental  timely  cannot  be  considered 
justifiable  and  the  lease  will  not  be  reinstated. 

Joanne  F.  Bechtel . 76  IBLA  1 (Sept.  6,  1983) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  preef 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable.”  In 
the  absence  cf  such  proof,  a petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  fer  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Mailing  the  rental  in 
Olympia,  Washington,  3 days  before  it  is  due  in 
Anchorage,  Alaska,  does  not  constitute  reascnable 
diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  cr  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  ccDtrol  which  affected  her  actions  in  pay- 
ing the  rental. 


E lea nor_ L ._ M ._ E u bey , 76  IBLA  177  (Sept.  30,  1983) 


Where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Eureau  of  Land  Management,  absent  issu- 
ance of  a notice  of  a deficiency  as  provided  by  43  CFE 
3108.2-l(b),  the  lease  may  not  be  held  to  have  termi- 
nated as  a matter  of  law  because  of  the  operaticn  cf 
the  proviso  found  at  30  U.S.C.  § 188(b)  (1976),  creat- 
ing a statutory  exception  to  the  rule  that  failure  tc 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 


McC 1 e 1 la n_Cj 1_ Ccrp . , 76  I E L A 322  (Oct.  19,  1983) 
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OIL  AND  GAS  LEASES — Continued 
REINSTATEMENT — Continued 

An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  cn  cr  before  the 
anniversary  date  of  the  lease.  3C  U.S.C.  § 188  (t) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  P.L.  97-451,  96  Stat.  2447, 
amending  sec.  31  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 188  (1976),  affords  an  additional  oppor- 
tunity to  reinstate  a lease  terminated  by  operation  of 
law  where  the  rental  was  not  tendered  within  20  days  of 
termination  if  certain  additional  conditions  are  met. 
For  a lease  which  terminated  prior  to  enactment  of 
sec.  401  the  lessee  must  have  tendered  the  rental  to 
BLM  prior  to  the  date  of  enactment  to  qualify  the  lease 
for  reinstatement. 

R.  K.  0 * Connell,  Texas  American  Oil  Corp.«  et  al . , 

76  I BL  A 376  (Oct.  25,  1983) 

L<l£0_ Chambers,  77  IBLA  214  (Nov.  22,  1983) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  of  such  proof,  a petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  The  postmark 
date  of  a rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee’s  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

Eleanor_ Vi_Broda , 77  IBLA  63  (Nov.  7,  1983) 


RELINQUISHMENTS 

Although  oil  and  gas  leases  issued  prior  to  the 
enactment  of  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  95  Stat.  1070  (1981),  and  located  completely 
within  special  tar  sand  areas  may  be  converted  tc  com- 
bined hydrocarbon  leases,  that  Act  did  net  affect  oil 
and  gas  leases  issued  prior  to  the  Act  which  are 
located  outside  such  areas.  The  Department  has  no 
authority  to  convey  any  rights  to  tar  sand  on  oil  and 
gas  leases  issued  prior  to  Nov.  16,  1981.  A lessee 
seeking  to  develop  the  tar  sand  on  such  a lease  must 
relinquish  its  lease  and  seek  a new  oil  and  gas  lease. 

Cooper  Petroleum,  Inc..  73  IBLA  295  (June  7,  1983) 


Where  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptly . 

Ili nces_Kun kel , 75  IBLA  199  (Aug.  22,  1983) 


£IL_AND_GAS_L EASES — Con  t inued 
RENEWALS 

To  obtain  a renewal  of  a 20-year  oil  and  gas 
lease,  the  lessee  should  file  an  application  fer 
renewal  at  least  90  days  prior  to  the  expiration  of  the 
lease.  This  requirement  is  permissive,  however,  and  a 
delay  in  filing  the  application  may  be  excused  in  the 
presence  of  special  circumstances. 

T 6 M Ccrp.^  Larry  G.  McLatchy,  70  IEIA  366  (Feb.  3, 
1983) 


RENTALS 

An  applicant  receiving  priority  in  a drawing  of 
simultaneously  filed  oil  and  gas  lease  applicaticrs 
who  fails  tc  submit  payment  of  the  proper  amount  cf 
advance  rental  within  30  days  after  receipt  cf  a 
notice  that  payment  is  due,  as  prescribed  by  43  CF B 
311 2.4-1  (a) , is  automatically  disqualified  tc  receive 
a lease. 

Der e lys_ W ._ Ce 1 a no , 69  IBLA  360  (Jan.  3,  1983) 


A noncompetitive  oil  and  gas  lease  offer  is  prep- 
erly  rejected  where  the  offer  is  deficient  in  the  first 
year’s  rental  by  mere  than  10  percent  and  the  offerer 
is  deemed  tc  have  constructive  knowledge  cf  the  tctal 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 

Gigantosaur us  Resources,  Inc.,  70  IBIA  52  (Oar.  1C, 

19817 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  cr  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  cf  a terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  cr  not  due  tc  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Deck_ C jl_Cc . , 70  IEIA  97  (Jan.  11,  1983) 


A simultaneous  cil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  net  paid  within 
30  days  cf  notice  to  do  so  as  required  by  43  CFB 
3112.4-1  (a)  because  applicant's  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Kenneth_R._Lewis,  70  IELA  112  (Jan.  13,  1983) 


A simultaneous  cil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  tc  the  wrong  ELM 
office  and  were  net  thereafter  received  by  the  preper 
BLM  office  within  30  days  from  the  receipt  cf  notice  cf 
priority. 

Jerr 1- “cj f , 70  IELA  131  (Jan.  14,  1983) 


Where,  following  a drawing  cf  simultaneously  filed 
cil  and  gas  lease  applications,  a priority  applicant 
fails  tc  submit  advance  rental  and  the  executed  lease 
forms  within  30  days  after  receipt  cf  a notice  that 
payment  was  due,  as  prescribed  by  43  CFB  3112.4-1, 
disqualification  of  the  application  is  automatic. 


Gerald  E.  Coleman.  70  IELA  238  (Jan.  25,  1963) 
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OIL_AND_G AS_LEASES — Continued 
RENTALS — Continued 

Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  <43  CFR  3112.4-1  (1979),  dis- 
qualification to  receive  a lease  is  automatic. 

Beverly  J.  Macdowell,  Dorothy  Langley.  71  IBLA  23 
(Feb.  15,  19837 


Under  30  U.S.C.  § 188(b)  (1976),  an  cil  and  gas 

lease  terminates  automatically  by  operation  cf  law  for 
failure  to  pay  the  annual  rental  timely.  Automatic 
termination  applies  to  the  regular,  annual  rental 
payment,  the  necessity  for  which  a lessee  has  con- 
tinuous notice,  and  does  not  apply  where  a lessee  has 
no  way  of  knowing  that  the  obligation  has  accrued, 
where,  on  the  anniversary  date  of  a lease,  there  is  no 
well  capable  of  production  in  paying  quantities  cn  a 
lease,  the  lease  is  not  committed  to  an  approved 
communitization  agreement,  and  the  lessee  has  not  been 
notified  cf  any  change  in  the  rental  status  of  the 
lease,  the  lessee  is  held  to  have  known  that  rental  was 
due  and  the  lease  automatically  terminated  fcr  failure 
to  pay  the  rental  timely. 

Samson  Resources  Co.,  71  IBLA  224  (Mar.  17,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  cf  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1 (c) (2). 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  collection,  trans- 
mittal, and  delivery  of  the  mail.  Hailing  the  rental 
by  Special  Delivery  Hail  in  New  York  2 days  before  it 
was  due  in  Billings,  Montana,  is  considered  to  consti- 
tute reasonable  diligence. 

Bryan  Colley,  71  IBLA  299  (Bar.  22,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  cf  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  § 188(b) 
(1976).  Under  30  U.S.C.  $ 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

£u£toni/Hawksx_Inci,  71  IBLA  336  (Mar.  28,  1983) 

A lyson_ A_._ A 1 Ipso n^_ James_ Ni_ A 1 lisc n_II 1 , 72  IBLA  333 
(Apr . 29 , 1983) 

Ri_K_._0^_Con nell_t_Texas_ A mer ican_C il_Cor£_.x_et_a  1_. , 

76  IBLA  376  (Oct.  25,  1983) 

LdE£i_Ch am her s , 77  IBLA  214  (Nov.  22,  1983) 


CIL_ A ND_G AS_LJ AS ES--Con  ti nued 
RENTALS  — Continued 

Where,  pursuant  to  43  CFR  3112.4-1,  EIF  sends 
notice  by  certified  mail  to  a simultaneous  cil  and  gas 
lease  applicant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  ELM  marked  "Unclaimed"  by  the  Festal 
Service,  and  where  nondelivery  did  not  occur  as  a 
result  of  the  negligence  of  the  Eostal  Service,  the 
applicant  is  considered  to  have  teen  served  at  the  time 
of  return  tc  BLM  by  the  Postal  Service  cf  the  undeliv- 
ered certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  cf  the 
notice. 

Mcbele_M._Dawursk,  71  IELA  343  (Mar.  28,  1983) 


Where  a ncnccmpetitive  oil  and  gas  lease  is  can- 
celed tor  having  been  erroneously  issued  because  the 
lease  was  deficient  in  the  first  year's  rental,  which 
deficiency  was  not  timely  cured,  the  Department  may 
return  the  rentals  pursuant  tc  the  repayment  statute, 
43  U.S.C.  § 1734  (1976),  in  appropriate  circumstances 
where  the  lessees  have  derived  no  benefit  from  the 
possession  cf  the  lease  cr  there  are  no  other  factors 
militating  against  repayment. 

U£I«J!-L_Jaccbs,  71  IBLA  385  (Mar.  29,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  cf  law  for  failure  to  pay  cd  cr  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shewn  to  the  satisfaction  cf  the  Secretary  that  such 
failure  was  either  justifiable  cr  not  due  tc  a lack  cf 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  $ 188(c)  (1976).  Reasonable  dilicence  nor- 

mally requires  sending  cr  delivering  payments  suffi- 
ciently in  advance  cf  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  31C8.2-l(c)  (2). 

Mailing  cr  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.  The  fact  that  appel- 
lant's computer  system  was  "down"  dees  not  justify  late 
payment. 

0oseph_FJ._  Ercda , 71  IBLA  390  (Mar.  29,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  cf  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shewn  tc  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  cr  not  due  tc  a lack  cf 
reasonable  diligence  cn  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence 

normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  cf  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2). 
Untimely  payment  may  be  justifiable  if  prcximatelj 
caused  by  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  cr  near  the 
anniversary  date  of  the  lease. 

James  H.  Withvccmbe.  72  IBLA  5 (Apr.  4,  1983) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
the  annual  rental  on  cr  before  the  anniversary  date. 

The  date  of  receipt  cf  the  rental  and  not  the  date  cf 
mailing  controls  in  determining  whether  rental  cn  an 
cil  and  gas  lease  was  paid  timely.  A terminated  lease 
may  be  reinstated  under  30  U.S.C.  § 188(c)  (1976)  cnly 
if  the  failure  to  pay  the  rental  timely  was  either 
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justifiable  or  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

SMl  Resour  ces_Co-. , 72  IBLA  18  (Apr.  4,  1983) 


An  oil  and  gas  lease  issued  pursuant  tc  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112.4-1  (a)  because  applicant's  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Longhorn_Oilx_Ltdi,  72  IBLA  45  (Apr.  7,  1983) 

Mar  k_  E m m c ns , 76  IBLA  262  (Oct.  17,  1983) 


Where,  pursuant  to  43  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a simultaneous  oil  and 
gas  lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal  Ser- 
vice, and  where  nondelivery  did  not  occur  as  a result 
of  the  negligence  of  the  Postal  Service,  the  applicant 
is  considered  to  have  been  served  at  the  time  of  return 
to  BLM  by  the  Postal  Service  of  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  of  the  notice. 

Robert  K.  Cambridge.  72  IBLA  66  (Apr.  12,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  timely  paid.  A terminated  lease 
may  be  reinstated  pursuant  to  30  U.S.C.  § 188(c)  (1976) 

only  if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

John_Ei_ Conner,  72  IBLA  83  (Apr.  13,  1983) 


In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  on  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  by 
extenuating  circumstances  outside  the  lessee's  control 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shown  by  a 
lessee's  assertion  that  he  was  unavoidably  detained 
during  business  travel  near  the  anniversary  date  of  a 
lease. 

Vernon_I._Berg,  72  IBLA  211  (Apr.  21,  1983) 


CIL_A ND_ G A S_ LEASES — Continued 
REKTALS — Continued 

Where,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4—1  (a)  , bis  application  must  be  rejected. 

Where  there  is  no  evidence  of  receipt  cf  a check, 
in  payment  cf  the  first  year's  advance  rental  pursuant 
to  43  CFR  3112.4-l(a),  the  presumption  that  ELM 
employees  have  properly  discharged  their  duties  and  net 
lost  or  misplaced  the  check  is  not  overcome  by  evidence 
that  the  check  was  received  where  the  applicant  submits 
an  affidavit  that  the  check  was  enclosed  in  the  same 
envelope  with  other  documents  that  were  received  by  ELK 
and  includes  a copy  of  his  personal  checkbook  register 
showing  that  a check  was  issued  to  Elf  tut  net  cashed. 

Jich ar d_W ._ K u 1 is , 72  IBLA  251  (Apr.  27,  1983) 


Reinstatement  cf  a terminated  oil  and  gas  lease 
pursuant  to  3C  U.S.C.  § 188(c)  (1976)  requires  a shew- 

ing that  the  late  rental  payment  was  either  justifiable 
or  not  due  tc  a lack  of  reasonable  diligence.  Seither 
delay  in  receipt  of  a courtesy  tilling  notice  ncr  a 
change  in  ccrpcrate  offices  and  personnel  will 
ordinarily  justify  a late  rental  payment. 

Crest  Oil  S Gas  Ccrp..  72  IE  LA  370  (fay  4,  1983) 


A determination  by  the  Eepartment  concerning 
knewn  geclogic  structure  of  an  oil  and  gas  field  will 
not  be  disturbed  in  the  absence  cf  proof  the  deter- 
mination is  erroneous,  nor  will  the  rental  be  reduced 
without  such  proof. 

TXO  Production  Corp.,  73  IBLA  33  (fay  9,  1983) 


An  essential  element  of  a claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  cf  the 
material  facts.  Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  cf  relevant 
statutes  and  duly  promulgated  regulations,  a party 
cannot  successfully  plead  ignorance  cf  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 
presentation  cf  extraordinary  circumstances  which  over- 
come the  presumption. 

Francis_  X^F  ur  lcng_  1 1 , 73  IELA  67  (fay  16,  1983) 


Where  a lessee  represents  tc  ELK  that  4C  acres  cf 
a 48.98  acre  lease  has  been  committed  tc  a producing 
unit  and  inquires  about  the  rental  amount  next  due, 
BLM's  answer  that  rental  need  be  paid  only  on  the  8.98 
acres  outside  the  unit  is  correct.  Eut  if,  in  fact, 
the  ether  4C  acres  has  not  been  committed  tc  such  a 
unit  on  the  anniversary  date  cf  the  lease,  the  payment 
of  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

Funk  Excloraticn.  73  IELA  111  (fay  23,  1983) 


Where  a first-priority  cil  and  gas  lease  applicant 
fails  tc  submit,  within  30  days  of  receipt  cf  notice, 
the  signed  offer,  and  rental,  and,  where  the  effer  is 
signed  by  an  attorney-in-fact,  a copy  of  his/her  power 
of  attorney  or  reference  to  the  serial  number  under 
which  such  authorization  is  filed,  as  prescribed  by 
43  CFR  3112.4-1,  disqualification  is  automatic,  and 
the  rights  cf  the  next  priority  applicant  attach  imme- 
diately. Hcwever,  a ELM  decision  issued  prior  tc  the 
expiration  cf  the  30-day  period,  which  rejects  ar 
offer  for  failure  tc  provide  the  power  cf  attorney  cr 
reference  tc  a serial  number,  is  premature  and  must  be 
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set  aside  where  the  applicant  subsequently  provides 
that  information  within  the  30-day  period. 

Nor t hwest_Ex£lor at ion_Co^ , 73  IBLA  123  (May  23,  1983) 


A noncompetitive  oil  and  gas  lease  must  be  can- 
celed pursuant  to  43  CFR  3103.3-1  where  the  offer  was 
not  accompanied  by  full  payment  of  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent,  and 
the  deficiency  was  not  paid  within  30  days  from  notice 
thereof . 


RENTALS — Continued 

Where,  pursuant  tc  43  CEB  3112.4-1,  ELM  sends 
notice  by  certified  mail  to  a simultaneous  cil  and  gas 
lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  tut  has  no  date  fcr  the 
second  attempted  delivery,  and  the  Postal  Service  held 
the  BIN  notice  for  the  required  time,  negligence  by  the 
Postal  Service  is  not  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  be 
failed  to  pay  the  rental  within  the  required  3C  days, 
ELM  correctly  rejected  appellant's  cil  and  gas  lease 
applicaticn. 


where  a noncompetitive  oil  and  gas  lease  is  can- 
celed because  a rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  to 
sec.  304(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  § 1734(c)  (1976),  in  appropriate 

circumstances  where  the  lessee  has  derived  no  benefit 
from  possession  of  the  lease  and  there  are  nc  other 
factors  militating  against  repayment. 

Arden  R.  Groverx_John_R.  Schumacher,  73  I ELA  308 
“(June  7,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  a statement  that  a lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  ELM  must  be 
corroborated  by  other  evidence  to  establish  a tender  of 
rental  where  there  is  no  evidence  of  receipt  of  the 
payment  in  the  file. 

Where  the  first-drawn  applicant  for  a noncompeti- 
tive oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  to  submit  the  first  year's  advance  rental 
within  30  days  from  receipt  of  notice  to  do  so,  as 
required  by  43  CFR  3112. 4-1  (a),  his  application  is 
properly  rejected  under  43  CFR  3112. 6-1  (d). 

Car l_Ai_Pet er son , 73  IBLA  347  (June  10,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 


Di_Mi_ Yates , 74  IBLA  18  (June  24,  1983) 


When,  in  a drawing  of  simultaneously  filed  cil  and 
gas  lease  applications,  the  first-drawn  efferor  is  noti- 
fied to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.  Automatic  disqualification,  stemming  from 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

Mari_Jane_Associat es , 74  IBLA  43  (June  27,  1983) 


A noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  advance  rental  by  more  than  10  percent. 

J._VA_6_^ssociates,  74  IBLA  45  (June  28,  1983) 


William.I ._ Heins_ I I I , 74  IEIA  133  (June  30,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  ard  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.  However,  an  affidavit  that  documents  were 
enclosed  in  the  same  envelope  together  with  ether  docu- 
ments that  were  received  by  ELM  must  be  ccrrctciated 
by  other  evidence  tc  establish  filing  where  there  is  nc 
evidence  of  receipt  cf  the  missing  documents. 

LBS_ Associa t es_,_Inc. , 74  IE1 A 192  (July  18,  1983) 


Where  EIM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  norths, 
she  may  not  thereafter  "withdraw''  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  cn  the  ground  that  she  did  not  consent  tc  the 
imposition  cf  the  special  stipulations,  although  she 
might  have  teen  permitted  to  do  sc  bad  she  pretested 
promptly. 

Frances  Kunkel.  75  IBLA  199  (Aug.  22,  1983) 


A noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offerer 
is  deemed  tc  have  constructive  knowledge  cf  the  total 
acreage  included  in  the  offer,  t y which  the  rental  is 
computed . 

When  regulations  provide  that  payment  is  based  cn 
total  acreage  if  known,  and  if  not  knewn,  on  the  tasis 
of  40  acres  fcr  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  cf  proof  that  an  amtiguity 
exists  which  renders  the  total  acreage  unknewn.  Mere 
allegation  cf  an  ambiguity  is  not  sufficient. 

Thomas_Cc n ne 1 1 , 75  IBLA  209  (Aug.  22,  1983) 


Rejecticn  of  an  oil  and  gas  lease  offer  will  be 
set  aside  where  the  efferor  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  or  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  43  CFR  3112.6-1  (t)  (2),  even  though 
the  offer,  rental,  and  appropriate  power  cf  attorney 
materials  were  not  received  together  by  ELM. 

Amocc  Producticn  Cc.,  75  IBLA  344  (Aug.  31,  1983) 
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Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Bailing  the  rental  in 
Olympia,  Washington,  3 days  before  it  is  due  in 
Anchorage,  Alaska,  does  not  constitute  reasonable 
diligence. 

Eleanor  L.  M.  Dubey.  76  I E LA  177  (Sept.  30,  1983) 


CIL  AND  GAS  LEASES — Continued 
RENTALS — Continued 

BLB  must  reject  a first-drawn  simultaneous  cil 
and  gas  lease  application  where  the  applicant  fails  tc 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  3C  days  of  notice  to  dc  sc,  pursuant  tc 
43  CFR  3112. 4-1  (a) , in  spite  of  any  negligence  ct  the 
part  cf  the  Pcstal  Service  which  delayed  return  cf  the 
lease  agreement  and  rental  payment. 

Jay  B.  Angle.  77  1 EL  A 242  (Nov.  29,  1983) 


When,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  applications,  the  first-drawn  offeror  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  those 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.  Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  not  be 
avoided  by  reliance  on  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
on  the  due  date. 

The  1980  amendment  of  43  CFR  3112.4-1  did  net 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.  The  reasons  for  the 
1980  amendments  stated  by  the  Secretary  in  the  Federal 
Register  at  the  time  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulaticns  tc  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

Eagle  Basin  Partnership.  76  IBLA  241  (Cct.  17,  1983) 


Where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Bureau  of  Land  Management,  absent  issu- 
ance of  a notice  of  a deficiency  as  provided  by  43  CFR 
3108.2-1  (b)  , the  lease  may  not  be  held  to  have  termi- 
nated as  a matter  of  law  because  cf  the  operation  of 
the  proviso  found  at  30  O.S.C.  § 188(b)  (1976),  creat- 

ing a statutory  exception  to  the  rule  that  failure  tc 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 

McClellan  Oil. Corp. . 76  IELA  322  (Oct.  19,  1983) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  for  leasing.  The 
addition  of  phrases  such  as  "all  available”  or  "less 
patents"  to  such  a description  does  not  make  the 
description  improper.  Where  the  offeror  submits  the 
first  year’s  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  to  the  patented  acreage  the  use  of 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  offer  is  properly  filed  with  suffi- 
cient rental. 

James  M..  Chudnow.  John  L*  Messinger , 77  IELA  77 
(Nov7~8,  1983“' 


A noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  the  rental  tendered  with  the 
lease  offer  is  deficient  by  more  than  10  percent. 

James_Mi  Chudnow^  John_L.  Messinger,  77  IELA  147 
"(Nov . 157~198  3) 


Where  an  cil  and  gas  lease  applicant  with  first 
priority  dies  after  application,  tut  prior  to  lease 
issuance,  the  administratrix  of  his  estate  is  entitled 
to  the  lease  when  she  files  a sufficient  offer  tc 
lease. 

Estate  of  James  Philip  fcitmer,  77  IEIA  361  (Dec.  7, 

198  31 


A noncompetitive  oil 
erly  rejected  pursuant  to 
offer  is  deficient  in  the 
than  10  percent. 

James  M.  Chudnow,  78  IELA 


and  gas  lease  offer  is  prep 
43  CFR  3103.3-1  where  the 
first  year's  rental  by  acre 


78  (Dec.  16,  1983) 


ROYALTIES 

The  United  States,  as  lesser  cf  an  oil  and  gas 
lease,  is  entitled  tc  its  royalty  based  on  "the  reason- 
able value"  cf  the  gas  as  set  by  the  Secretary.  Where 
a party  challenges  a determination  as  to  the  value  cf 
gas  produced,  the  party  must  establish  that  the  meth- 
odology used  in  the  Government's  computation  is,  in 
tact,  erroneous. 

Amocg_Production  Co..  78  IELA  93  (Dec.  19,  1983) 


STIPULATIONS 

The  Board  cf  Land  Appeals  will  affirm  a decision 
requiring  execution  of  a no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.  Where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  tc  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  cf  the 
appeal  and  the  case  will  be  remanded  to  the  Eureau  cf 
Land  Management. 

James  B.  Chudncwx  John  L.  Messenger,  70  IELA  225 
1 Jan . 247“ 98  37*  ~ ‘ 


Where  ELM  rejects  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  in  part  and  imposes  nc- 
sur face-occupancy  stipulations  on  almost  all  cf  the 
remaining  lands,  covering  almost  19,000  acres,  and 
where  the  record  contains  nothing  explaining  ELM'S 
reasons  for  its  decision  and  no  evidence  shewing 
that  its  decision  was  valid  as  to  the  specific  lards 
involved,  BLB 's  decision  will  be  set  aside  and  the 
matter  remanded  for  further  consideration. 

Fortune  0 j.1  Cc..  70  IBLA  286  (Jan.  26,  1983) 


19 


2 IL-AN D_GA S_LEA SES — Con  t i n ued 
STIPULATIONS — Continued 

Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror’s  consent  to  the  additional  stipulation.  Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a notice  of  the  stipulation  in  the  public 
room  of  the  BLM  State  office  is  net  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Security  Resources  Corp..  70  IBLA  319  (Jan.  31,  1983) 


Rejection  of  an  oil  and  gas  lease  offer  is  a more 
severe  measure  than  the  most  stringent  stipulations 
and  the  record  supporting  a decision  rejecting  a lease 
offer  in  the  public  interest  should  ordinarily  reflect 
consideration  of  whether  leasing  subject  to  clear  and 
reasonable  stipulations  would  adequately  protect  the 
public  interest  concerns  of  the  surface  management 
agency . 

West ern_ Interstate  Energ^^_I nci#  71  IBLA  19  (Feb.  15, 

19837 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

Car l_Ji_Taf f era , 71  IBLA  72  (Feb.  22,  1983) 


Where  BLM  affords  an  offeror  a period  of  30  days 
to  execute  stipulations  as  a condition  to  issuance  of 
an  oil  and  gas  lease  and  states  that  failure  to  comply 
will  result  in  rejection  of  the  offer  to  lease,  the 
decision  is  interlocutory  and  there  is  no  right  cf 
appeal.  The  offeror  may  elect  to  comply,  to  comply 
under  protest,  or  to  let  the  30-day  period  run  without 
complying  and  appeal  the  resulting  BLM  decision 
rejecting  the  offer.  In  the  latter  case  the  offeror 
has  waived  the  right  to  comply  and,  if  the  appeal  is 
unsuccessful,  the  rejection  is  final  and  no  additional 
opportunity  to  execute  the  stipulations  will  be  granted. 

Fortune  Oil_Co. , 71  IBLA  153  (Mar.  9,  1983) 

90  I.D.  84 


A noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  offerer  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a counter  offer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

J52ber t_PA_Schaf ei , 71  IBLA  191  (Mar.  14,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, condition  the  issuance  of  an  oil  and  gas  lease 
upon  the  acceptance  of  special  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values.  where  on  appeal  evidence  suggests  that  a "no 
surface  occupancy"  stipulation  has  embraced  more  land 
than  necessary  to  protect  the  identified  resource 
values  due  to  BLM's  use  of  full  legal  subdivisions  to 
describe  the  land  to  be  so  restricted,  and  that  a topo- 
graphical description  might  provide  the  same  protection 
while  limiting  the  restriction  to  a smaller  area,  the 
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decision  will  be  set  aside  and  remanded  for  recon- 
sideration. 

Bill  J.  Maddox,  72  I EL  A 22  (Apr.  4,  1983) 


Where  a noncompetitive  over-the-counter  cil  and 
gas  lease  is  issued  without  notice  to  the  offerer  cf  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror's  consent  to  the  additional  stipulaticn.  Ecw- 
ever,  the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offerer  objects  to  the 
stipulation  within  30  days  of  its  receipt.  Any 
deficiency  in  the  notice  procedure  for  the  stipulaticn 
is  cured  when  the  offeror  fails  to  object  timely  tc 
imposition  cf  the  new  stipulation. 

Har ry_K^_ Veal , 73  IELA  86  (Bay  18,  1983) 

William  A.  Stevenson,  Altex  Cjl  Ccrp.,  Imperial 
Resources.  Inc.,  Ccnald  W.  Stevenson.  Cverthrust. Part- 
nership . 73  I E I A 305  (June  7,  1983) 


Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
cf  1947,  as  amended,  30  U.S.C.  $$  351-59  (1976  and 
Supp.  V 198l7,  if  the  lands  embraced  within  an  cil  and 
gas  lease  application  are  under  surface  jurisdiction  cf 
a bureau  within  the  Department  cf  the  Intericr,  such  as 
the  Bureau  cf  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

Where  the  Bureau  cf  Land  Management,  based  on  the 
recommendation  cf  the  Eureau  cf  Reclamation,  requires 
the  execution  of  a special  stipulaticn  prohibiting  all 
drilling  operations  on  any  cf  the  lands  described  in 
the  lease  as  a condition  to  issuance  of  an  cil  and  gas 
lease,  the  record  must  reflect  that  such  stipulaticn  is 
supported  by  valid  reasons  weighed  with  due  regard  fer 
the  public  interest,  including  evidence  that  less 
stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

Gary  E.  Askjns.  74  IELA  12  (June  24,  1983) 


Where  ELM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  cil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  net  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  tc  the 
imposition  cf  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  pretested 
promptly . 

Frances  Kunkel.  75  IELA  199  (Aug.  22,  1983) 


The  Eureau  of  Land  Management  may  properly  require 
an  oil  and  gas  lease  offeror  to  execute  no  surface 
occupancy  stipulations  as  a condition  precedent  tc 
issuance  of  an  oil  and  gas  lease  for  land  identified  as 
critical  habitat  for  bighorn  sheep  where  the  record 
explains  why  less  stringent  alternatives  would  ret  pro- 
vide sufficient  protection.  However,  where  the  record 
is  inadequate  tc  resolve  issues  raised  by  appellant  and 
BLM  files  no  response  to  the  appeal,  the  case  will  be 
remanded  tc  ELM  tc  provide  adequate  support  for  its 
decision . 

James_M._Chudncw,  76  IELA  167  (Sept.  28,  1983) 
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The  Board  of  Land  Appeals  will  affirm  a decision 
rejecting  an  oil  and  gas  lease  offer  because  of 
important  geological  features  in  the  lands  sought  where 
the  record  supports  the  need  to  protect  the  resource 
and  the  offeror  fails  to  indicate  how  leasing  would  be 
compatible  with  protection. 

The  Board  of  Land  Appeals  will  affirm  a decision 
requiring  execution  of  a no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.  Where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Eureau  of 
Land  Management. 

James  H.  Chudnow,  John  L.  Messinqer,  77  IELA  73 
(Nov.  8,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.  16  U.S.C.  § 460v-4  (1976) . Where  BLM  con- 
ditions the  grant  of  a lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

T hgmas_F ._S t roock , 77  IBL A 137  (Nov.  15,  1983) 


SUSPENSIONS 

No  suspension  of  an  oil  and  gas  lease  will  be 
granted  in  the  absence  of  a well  capable  of  production, 
"except  where  MM5  [now  BLM]  directs  or  assents  tc  a 
suspension  in  the  interest  of  conservation."  43  CFR 
3103. 3-8  (a) . 

fiarpel_Drilling_Cq..,  74  IELA  228  (July  19,  1983) 


Where  an  offer  to  lease  lands  cannot  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
offer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  for  leasing. 

£aul_C._Kohlman,  75  IB  LA  171  (Aug.  19,  1983) 


TERMINATION 

An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  of  a terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

beck_gi l_Coi , 70  I BL A 97  (Jan.  11,  1983) 


No  lease  for  lands  on  which  there  is  a well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.  Upon  a BLM  determination  that  a lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a hearing  on 
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the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  cf  fact 
regarding  the  status  of  the  well. 

C S K Petr  ole  um_t_Inc._£_T  win  Arrcw^  Inc.,  70  IELA  354 
(Feb.  3,  1963) 


With  regard  tc  oil  and  gas  leases,  forfeitures  are 
favcrea  by  the  law,  sc  that  such  leases  are  tc  be  ccn- 
strued  liberally  in  favor  of  the  lessor  and  previsions 
for  forfeiture  strictly  enforced. 

The  Department  is  obligated  tc  notify  only  the 
lessee  of  record  about  the  termination  cf  an  cil  and 
gas  lease  fer  cessation  of  production.  If  the  lessee 
has  created  an  interest  in  any  ether  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  ether 
person  must  lock  tc  the  lessee  of  record  tc  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 

KernCc  Drilling  Co.  et  al..  71  IEIA  53  (Feb.  22,  1963) 


The  Department  of  the  Interior  is  without 
authority  under  30  U.S.C.  § 188(c)  (1976)  tc  reinstate 

an  oil  and  gas  lease  terminated  automatically  by  opera- 
tion of  law  for  failure  tc  pay  annual  rental  timely 
where  the  lessee  fails  to  submit  the  entire  amount  due 
within  2C  days  cf  the  anniversary  date  of  the  lease, 
regardless  cf  alleged  extenuating  circumstances  which 
might  otherwise  constitute  grounds  for  reinstatement. 

P ®93sus_Eetrc leu m_Ccrp. , 71  IELA  216  (Mar.  16,  1963) 


"Paying  quantities."  For  the  purposes  cf  a cca- 
munitizaticn  agreement  providing  for  the  extension  cf 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  tc 
recover  the  costs  cf  operation  and  marketing  tut  net 
to  recoup  drilling  costs. 

Hcover_6  Er ac ken_Energiesz_ Inc. , 71  IELA  22C  (Bar.  17, 
1983) 


Under  3C  U.S.C.  § 188(b)  (1976),  an  cil  and  gas 

lease  terminates  automatically  by  operation  cf  law  for 
failure  tc  pay  the  annual  rental  timely.  Automatic 
termination  applies  to  the  regular,  annual  rental 
payment,  the  necessity  for  which  a lessee  has  con- 
tinuous notice,  and  does  not  apply  where  a lessee  has 
no  way  of  knowing  that  the  obligation  has  accrued, 
where,  cn  the  anniversary  date  cf  a lease,  there  is  no 
well  capable  cf  production  in  paying  quantities  cn  a 
lease,  the  lease  is  net  committed  tc  an  approved 
communitizaticn  agreement,  and  the  lessee  has  net  teen 
notified  of  any  change  in  the  rental  status  cf  the 
lease,  the  lessee  is  held  tc  have  known  that  rectal  was 
due  and  the  lease  automatically  terminated  for  failure 
tc  pay  the  rental  timely. 

Under  3C  U.S.C.  § 188(c)  (1976),  the  Department  cf 

the  Interior  is  without  authority  to  reinstate  an  cil 
and  gas  lease  terminated  automatically  by  operation  cf 
law  for  failure  tc  pay  annual  rental  timely  where  the 
lessee  fails  tc  submit  the  entire  amount  due  within 
20  days  cf  the  anniversary  date  of  the  lease,  regard- 
less of  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

Samscn_Rescurces_Cc. , 71  IELA  224  (Mar.  17,  1983) 
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An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  cf  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Upon  a determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a hearing  on  the  issue  cf  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

lJD£®I_l!ieryy_Corp>..,  71  18 LA  237  (Mar.  18,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a lack  cf 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2) . 

Bryan_Colley,  71  IBLA  299  (Mar.  22,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  ty  operation  cf  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  § 188(b) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Bur ton/Ha wksA_ Inci#  71  IBLA  336  (Mar.  28,  1983) 

Alysgn  Ai_Al lison^  James  N.  Al 1 iscn_II I , 72  IBLA  333 
(Apr.  29,  1983)"" 


Under  30  U.S.C.  § 188(c)  (1976),  a lease 

terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justified.  In  the  absence  of  such  proof, 
a petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.  Mailing  a rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  Breakdowns 
in  a lessee's  procedures  for  handling  rental  payments 
resulting  from  internal  changes  in  its  operations  do 
not  establish  justification  for  a late  rental  payment. 

Tennecg_Oil_Coi,  71  IBLA  339  (Mar.  28,  1983) 
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The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  ty  operaticn  cf 
law  unless  the  payment  is  received  within  20  days  after 
the  date  cf  termination. 

The  Secretary  may  reinstate  a lease  terminated  ty 
operation  of  law  for  failure  to  pay  cn  or  tefcre  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shewn  tc  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  net  due  tc  a lack  cf 
reasonable  diligence  cn  the  part  of  the  lessee. 

30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CEE  3108.2-1  (c)  (2) . 

Mailing  or  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.  The  fact  that  appel- 
lant's computer  system  was  "down"  does  not  justify  late 
payment . 

Josep h_F ._ Er cd a , 71  IELA  390  (Mar.  29,  1983) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  tc  a lack  cf 
reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  § 168(c)  (1976).  Reasonable  diligence 

normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  cf  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2)  . 
Untimely  payment  may  be  justifiable  if  proximately 
caused  ty  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  cr  near  the 
anniversary  date  of  the  lease. 

it hy combe,  72  IELA  5 (Apr.  4,  1983) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  prcducing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
the  annual  rental  on  cr  tefcre  the  anniversary  date. 

The  date  of  receipt  of  the  rental  and  not  the  date  cf 
mailing  controls  in  determining  whether  rental  cn  an 
oil  and  gas  lease  was  paid  timely.  A terminated  lease 
may  be  reinstated  under  30  U.S.C.  § 188(c)  (1976)  cnly 
if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  cr  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

Bu  1 1 es_jieso  ur  ces_Co  . , 72  I B I A 18  (Apr.  4,  1983) 


Reasonable  diligence  in  submitting  an  annual 
rental  payment  normally  requires  sending  the  payaent 
sufficiently  in  advance  cf  the  due  date  tc  acccunt  fer 
normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  Mailing  a rental  payment 
after  it  is  due  does  not  constitute  reasonable 
diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demenstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  cutside 
the  lessee’s  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  A late  payment  is  net  justi- 
fied where  there  is  a pending  assignment  cf  the  lease 
which  has  net  been  approved  by  EIM  and  the  lessee 
incorrectly  assumes  that  the  assignment  will  have  been 
approved  by  the  rental  due  date  cr  where  the  lessee  is 
in  the  process  cf  moving  its  corporate  offices. 

NI_l£ergy_Ccrp . , 72  IELA  34  (Apr.  6,  1983) 
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0IL_AND_GAS_LEASE5  — Con  tinued 
TERMINATION — Continued 

Where  an  oil  and  gas  lease  is  extended  beyond  its 
expiration  date  because  of  diligent  drilling  opera- 
tions, it  nevertheless  terminates  by  operation  of  law 
upon  failure  to  pay  annual  rental  for  the  11th  year  on 
or  before  the  anniversary  date  of  the  lease. 

Getty_Oil_Coi,  72  IBLA  39  (Apr.  6,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  cf  the  lease. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  timely  paid.  A terminated  lease 
may  be  reinstated  pursuant  to  30  U.S.C.  § 188(c)  (1976) 

only  if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

The  automatic  termination  of  an  oil  and  gas  lease 
for  failure  to  pay  timely  the  annual  rental  is  not  sub- 
ject to  the  general  principle  of  law  that  forfeitures 
are  viewed  with  disfavor  and  will  be  enforced  only 
when  circumstances  require  it.  Courts  have  held  in 
connection  with  oil  and  gas  leases  that  forfeitures  are 
favored  by  the  law  so  that  such  leases  are  to  be  con- 
strued liberally  in  favor  of  the  lessor  and  provisions 
for  forfeiture  strictly  enforced. 

John  E.  Conner.  72  IBLA  83  (Apr.  13,  1983) 


In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  cn  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  by 
extenuating  circumstances  outside  the  lessee's  ccntrcl 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shown  by  a 
lessee's  assertion  that  he  was  unavoidably  detained 
during  business  travel  near  the  anniversary  date  cf  a 
lease. 

Vernon_l._Berg,  72  IBLA  211  (Apr.  21,  1983) 


C IL_ A N£_G AS_ I EASE S — Con t i n u e d 
TERMINATION — Continued 

Reinstatement  cf  a terminated  oil  and  gas  lease 
pursuant  to  3C  U.S.C.  § 188(c)  (1976)  requires  a shew-- 

ing  that  the  late  rental  payment  was  either  justifiable 
or  net  due  tc  a lack  cf  reasonable  diligence.  Neither 
delay  in  receipt  of  a courtesy  tilling  notice  ncr  a 
change  in  corporate  offices  and  personnel  will 
ordinarily  justify  a late  rental  payment. 

Crest  Oil  S Gas  Ccrr..  72  IBLA  370  (Bay  4,  1963) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  of  production  terminates  by  operation  cf  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Eureau  cf  Land  Management  State  Office  cn  or  before 
the  anniversary  date. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  cf 
law  unless  the  rental  payment  is  received  within  2C 
days  after  the  date  of  termination. 

Francis  X.  furlong  II,  73  IELA  67  (May  16,  1963) 


It  is  the  lessee's  responsibility  tc  see  that  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  BLM  can  credit  payment  tc 
the  proper  lease  account.  Where  the  lessee  shews  that 
the  payment  was  received  and  BLM  unreasonably  failed  to 
credit  the  payment  to  the  lease  account  indicated  cn 
the  billing  notice  returned  with  the  payment,  the  lease 
is  properly  held  not  to  have  terminated. 

Nuccrp_Eneray^_Inc. , 73  IELA  101  (May  23,  1983) 


Where  a lessee  represents  tc  BIB  that  4C  acres  cf 
a 48.98  acre  lease  has  been  committed  tc  a producing 
unit  and  inquires  abcut  the  rental  amount  next  due, 
BLM's  answer  that  rental  need  be  paid  only  cn  the  8.98 
acres  outside  the  unit  is  correct.  Eut  if,  in  fact, 
the  other  4C  acres  has  not  teen  committed  tc  such  a 
unit  cn  the  anniversary  date  of  the  lease,  the  payment 
of  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

Where,  cn  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  3C  U.S.C.  § 168(b), 
appellant  submits  an  affidavit  in  support  cf  its  asser- 
tion that  nc  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a well  capable 
of  producing  cil  or  gas  in  paying  quantities  cn  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  cne  cf 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a criminal  violation  of  18  U.S.C.  § 1CC1 
(1976). 

Funk  Exploration.  73  IELA  111  (Bay  23,  1983) 


Under  30  U.S.C.  § 188(c)  (1976),  a lease 
terminated  automatically  for  untimely  payment 
rental  may  be  reinstated  only  upon  preof  that 
able  diligence  was  exercised,  or  that  lack  of 
was  justified.  In  the  absence  of  such  preef, 
tion  for  reinstatement  is  properly  denied. 


of  annual 
reason- 
diligence 
a peti- 


Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.  Mailing  a rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 


Where  the  record  shows  that,  at  the  end  cf  the 
primary  term  of  an  oil  and  gas  lease,  there  is  rc  pro- 
duction cf  cil  cr  gas  in  paying  quantities  frem  the 
lease  area,  and  nc  well  capable  cf  such  production,  the 
lease  expires  at  the  end  of  its  term  in  the  absence  cf 
diligent  drilling  operations  initiated  prior  tc  expira- 
tion cr  a suspensicn  cf  the  lease. 

No  suspensicn  cf  an  oil  and  gas  lease  will  be 
granted  in  the  absence  of  a well  capable  cf  production, 
"except  where  MMS  [new  BLM]  directs  or  assents  tc  a 
suspensicn  in  the  interest  of  conservation. " 43  CEB 
3103.3-8 (a) . 


Ci_L._ Foster,  72  IBLA  367  (May  3,  1983) 


Harpe 1_ Drill ing_Cci , 74  IELA  228  (July  19,  1983) 
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OIL_MD_GAS_LMSES — Continued 
TERMINATION — Continued 

In  the  absence  of  actual  production  of  oil  and  gas 
in  paying  quantities,  a lease  that  has  concluded  its 
primary  term  and  is  enjoying  a 2-year  extension  by 
reason  of  actual  drilling  operations  (43  CFR  3107.2-3) 
will  not  expire  if  there  exists  on  the  lease  a well 
capable  of  producing  oil  or  gas  in  paying  quantities 
and  ELM  has  failed  to  serve  notice  on  the  lessee  by 
registered  or  certified  mail  to  place  such  well  in  pro- 
ducing status  within  a reasonable  time. 

Hd.ncock._Ent erpr ises , 74  IBLA  292  (July  27,  1983) 


Reinstatement  of  an  oil  and  gas  lease  terminated 
pursuant  to  30  U.S.C.  § 188(c)  (1976)  requires  a show- 

ing by  the  lessee  that  the  late  payment  was  either 
justifiable  or  not  due  to  a lack  of  reasonable  dili- 
gence. Hand  deliverance  of  the  rental  payment  after 
the  due  date  is  not  reasonable  diligence.  Neither 
reliance  on  a courtesy  notice  nor  the  failure  of  an 
assignor  of  an  unapproved  assignment  to  protect  the 
assignee's  interest  will  justify  the  late  payment. 

Harry_Ci_Peterson,  75  IBLA  195  (Aug.  22,  1983) 


In  order  for  the  failure  to  pay  the  annual 
rental  for  a noncompetitive  oil  and  gas  lease  to  be 
considered  justifiable  and  subject  to  reinstatement 
under  30  U.S.C.  § 188(c)  (1976),  it  must  be  caused  by 

factors  outside  the  lessee's  control.  where  the  lessee 
does  not  demonstrate  that  the  combination  of  the  start 
of  a new  school  year,  the  start  of  a new  career  for  her 
husband,  and  the  chronic  illness  of  her  mother-in-law 
during  the  month  preceding  the  lease  anniversary  date 
were  the  proximate  cause  of  her  late  rental  payment, 
failure  to  pay  the  rental  timely  cannot  be  considered 
justifiable  and  the  lease  will  not  be  reinstated. 

Joanne_Fi_Bech tel , 76  IBLA  1 (Sept.  6,  1983) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  cr  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  of  such  proof,  a petition  for  reinstatement 
is  properly  denied. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  her  actions  in  pay- 
ing the  rental. 

Eleanor_Li_Mi_Dubey , 76  IBLA  177  (Sept.  30,  1983) 


Where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Bureau  of  Land  Management,  absent  issu- 
ance of  a notice  of  a deficiency  as  provided  by  43  CFR 
3108.2-1  (b),  the  lease  may  not  be  held  tc  have  termi- 
nated as  a matter  of  law  because  of  the  operation  cf 
the  proviso  found  at  30  U.S.C.  § 188(b)  (1976),  creat- 

ing a statutory  exception  to  the  rule  that  failure  tc 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 

McClellan_Oil_Cor£. , 76  IE  LA  322  (Cct.  19,  1983) 


CIL_AND_GAS_LJASES — Con  t i n u e d 
TERMINATION — Continued 

An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  cr  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  tc  pay  the  annual  rental  on  cr  before  the 
anniversary  date  cf  the  lease.  30  U.S.C.  § 188(b) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Lepart- 

ment  cf  the  Interior  has  no  authority  to  reinstate  a 
terminated  cil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  4 C 1 cf  the  Federal  Cil  and  Gas  Royalty 
Management  Act  of  1982,  P.L.  97-451,  96  Stat.  2447, 
amending  sec.  31  cf  the  Mineral  leasing  Act  cf  1920, 

30  U.S.C.  § 188  (1976),  affords  an  additional  oppor- 
tunity to  reinstate  a lease  terminated  by  operation  cf 
law  where  the  rental  was  not  tendered  within  20  days  cf 
termination  if  certain  additional  conditions  are  met. 
For  a lease  which  terminated  prior  to  enactment  cf 
sec.  401  the  lessee  must  have  tendered  the  rental  tc 
BLM  prior  tc  the  date  of  enactment  tc  qualify  the  lease 
for  reinstatement. 

R._Ki_C2Connelli_Texas_Amer  ican_Cil_Ccr£.^_et_alj. , 

76  IBLA  376*  (Cct.  25, "19837 

l^r r_y_Ch amber s , 77  IELA  214  (Nov.  22,  1983) 


In  the  absence  of  an  approved  communitizaticn 
agreement  involving  a Federal  oil  and  gas  lease, 
production  from  fee  land  within  a state  spacing  unit 
cannot  be  attributed  pro  rata  tc  Federal  cil  and  gas 
leases  within  the  spacing  unit,  and  where  there  is  nc 
drilling  operation,  producing  well  cr  well  capable  cf 
producticn  cf  oil  or  gas  in  paying  quantities  cr  such 
Federal  lease,  the  lease  expires  at  the  end  of  its 
primary  tern. 

Union  Oil  Cc.  cf  Califcrnia,  77  IBLA  32  (Cct.  31,  1S83) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  pxccf 
that  reasonable  diligence  was  exercised,  cr  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  cf  such  proof,  a petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  fcr  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  The  postmark 
date  cf  a rental  payment  is  generally  ccnsidered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

Elea ncr_ V_j_ E r cda , 77  IELA  63  (Nov.  7,  1983) 


To  qualify  fcr  a 2-year  extension  pursuant  tc 
30  U.S.C.  § 226(e)  (1976),  the  evidence  must  shew  that 

actual  drilling  operations  were  being  diligently  pursued 
on  the  leasehold,  cr  for  the  lease  under  an  approved 
cooperative  cr  unit  agreement,  on  the  last  day  cf  the 
lease  term,  with  a tena  fide  intent  tc  complete  a pro- 
ducing well.  Where  the  lessee  asserts  that  actual 
drilling  operations  were  being  diligently  pursued  fcr 
the  lease  in  that  a well  was  being  tested  and  evaluated 
on  the  last  day  cf  the  lease  term,  yet  the  record  cf 
daily  activities  fcr  the  well  shews  that  it  was  shut  in 
pending  evaluation  for  2 months  pricr  to  and  2 months 
following  the  expiration  date,  and  the  lessee  provides 
no  evidence  to  support  its  allegation,  the  decision 
holding  the  lease  tc  have  expired  will  he  affirmed. 


JijD_III^_I nc . , 77  IELA  164  (Nov.  17  , 1983) 
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OIL_ AND_G AS_LEAS ES — Con  t inued 
TERMINATION — Continued 

Where  a 1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment”  of  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

Const it ution_Petroleum_Co.x_Incx,  78  IBLA  3 (Dec.  12, 
19837 


TW  ENTY -YEAR  LEASES 

To  obtain  a renewal  of  a 20-year  oil  and  gas 
lease,  the  lessee  should  file  an  application  for 
renewal  at  least  90  days  prior  to  the  expiration  of  the 
lease.  This  requirement  is  permissive,  however,  and  a 
delay  in  filing  the  application  may  be  excused  in  the 
presence  of  special  circumstances. 

T 6 M Corn.  . Larry  G.  McLatch^,  70  IBLA  366  (Feb.  3, 

19837 


UNIT  AND  COOPERATIVE  AGREEMENTS 

Where  only  a portion  of  an  oil  and  gas  lease  is 
committed  to  an  approved  unit  agreement,  sec.  17  (j)  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  § 226  (j) 
(1976),  mandates  the  segregation  cf  the  ncnccmmitted 
lands  into  a separate  lease. 

Sec.  17 (j)  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  § 226 (j)  (1976),  contains  no  authority  for 

the  Department  to  segregate  a unitized  lease  into 
separate  leases  upon  its  partial  elimination  from  a 
unit  plan  by  reason  of  contraction  of  the  unit  area. 

”i£athon_Oil_Co._et_al. , 78  IBLA  102  (Dec.  20,  1983) 


WELL  CAPABLE  OF  PRODUCTION 

No  lease  for  lands  on  which  there  is  a well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.  Upon  a BLM  determination  that  a lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a hearing  on 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 

C S K Petroleum.  Inc..  Twin  Arrow,  Inc..  70  I EL A 354 
(Feb.  J,  19837 


"Paying  quantities."  For  the  purposes  cf  a ccm- 
munitization  agreement  providing  for  the  extension  of 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  to 
recover  the  costs  of  operation  and  marketing  but  not 
to  recoup  drilling  costs. 

Hcover_6_Bracken_Energiesx  Inc.,  71  IBLA  220  (Mar.  17, 
1983) 


CIL  AND  GAS  LEASES — Continued 

WELL  CAEAEIE  CF  PRODUCTION — Continued 

An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  cf  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  cf  production  in  paying  quantities  ard  nc 
approved  rewcrking  cr  drilling  operations  are  commenced 
within  60  days  cf  cessation  cf  production. 

Open  a determination  that  production  has  ceased  cn 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  cn  the  lease  is  nc 
longer  capable  cf  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  tc  notice  and  an  oppor- 
tunity tc  request  a hearing  cn  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  cf  fact  regarding  the  status 
of  the  well. 

Impel  Energy  Ccrp. , 71  IELA  237  (Par.  18,  1983) 


In  the  absence  cf  actual  production  cf  cil  ard  gas 
in  paying  quantities,  a lease  that  has  concluded  its 
primary  term  and  is  enjoying  a 2-year  extensicn  by 
reasen  of  actual  drilling  operations  (43  CFF  31C7.2-3) 
will  not  expire  if  there  exists  cn  the  lease  a well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
and  BLM  has  failed  to  serve  notice  cn  the  lessee  by  , 
registered  cr  certified  mail  to  place  such  well  in  pro- 
ducing status  within  a reasonable  time. 

Hancock  Enterprises.  74  IELA  292  (July  27,  19E3) 


CREGCN_AND_CAIIFCBNIA_RAILRCAD_ AND_FECCSVEYJD_CCCE 
BAY  GRANT  LANDS 

GENERALLY 

Under  sec.  7C1  (b)  cf  the  Federal  Land  Eclicy  and 
Management  Act  cf  1976  (FIPMA)  , wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  tc  Cregcn  ard 
California  Railroad  (CSC)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  cf  Aug.  28,  1937. 
The  Act  requires  CSC  lands  to  be  managed  fer  per- 
manent forest  production.  No  wilderness  review  is 
required  where  the  CSC  lands  are  being  managed  fer 
commercial  timber  production. 

Cregcn  Wilderness  Ccaliticn,  71  IELA  67  (Feb.  22, 

19837 


MINING  CLAIMS 

The  Bureau  cf  land  Management  properly  reserves 
to  the  United  States  in  a mineral  patent  for  CSC 
revested  grant  lands  the  timber  now  cn  a miring  claim 
subject  to  the  Act  cf  June  9,  1916,  39  Stat.  216,  and 
the  timber  new  cr  hereafter  growing  cn  a mining  claim 
subject  to  the  Act  cf  Apr.  3,  1948,  62  Stat.  162. 

Joseph  J).  Barnes  et  aj. , 78  IELA  46  (Dec.  1 3,  1983) 

50  I.D.  55C 


TIREER  SALES 

"Sustained  yield."  As  used  in  sec.  1 cf  the  Act 
of  Aug.  28,  1937,  43  U.S.C.  $ 1181a  (1976),  the  term 
"sustained  yield"  means  that  the  level  cf  timber 
harvesting  established  should  be  such  that,  ccnsider- 
ing  present  levels  cf  silviculture  techniques,  a 
constant  amount  of  timber  will  he  annually  available 
on  an  indefinite  basis. 

A party  challenging  a decision  tc  harvest  timber 
on  the  grounds  that  the  lands  involved  will  net 
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TIMBER  SALES — Continued 

regenerate  within  the  time  contemplated  by  the  appli- 
cable rules  bears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusion. 

A party  who  challenges  a decision  to  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality , plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  of  surrounding 
communities  must  show  not  only  that  some  adverse  effect 
will' result  because  of  timber  harvesting,  but  that 
these  effects  are  of  sufficient  magnitude  sc  as  tc 
render  the  decision  to  harvest  contrary  tc  the  appli- 
cable laws  and  regulations. 

Where  the  evidence  establishes  that  BLM  failed  to 
conduct  a cultural  resource  inventory  in  conformity 
with  the  applicable  rules  and  regulations  prior  tc 
offering  timber  for  sale,  BLM  will  be  required  tc 
conduct  a complete  and  proper  cultural  resource  inven- 
tory before  entry  onto  the  land  for  harvesting  is 
permitted . 

I n_re_Lick  Gulch_Timber_Sale,  72  IBLA  261  (Apr.  28, 
1983)  “ 90  I.D.  189 


A party  challenging  a decision  to  harvest  timber 
on  the  grounds  that  allowable-  cut  has  been  exceeded  and 
that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  of  establishing  bcth  the 
factual  predicates  and  the  ultimate  conclusicns. 

I n_re_gt ter_Sli de_Tim her _Sale , 75  IBLA  380  (Aug.  31, 
1983) 


OUTER_CO|}TINENTAL_SHELF_LANDS_ACT 
(See_a Isg  Oil  5 Gas  Leases — if  included  in  this  Index.) 

OIL  AND  GAS  LEASES 

The  United  States,  as  lessor  of  an  oil  and  gas 
lease,  is  entitled  to  its  royalty  based  cn  "the  reason- 
able value"  of  the  gas  as  set  by  the  Secretary.  Where 
a party  challenges  a determination  as  to  the  value  of 
gas  produced,  the  party  must  establish  that  the  meth- 
odology used  in  the  Government's  computation  is,  in 
fact,  erroneous. 

30  CFR  250.49  authorizes  Minerals  Management 
Service  to  impose  a late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.  The  authority  of  the  United 
States  to  enforce  a public  right  or  tc  protect  a public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 
officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

Amocc_Production_Coi,  78  IBLA  93  (Dec.  19,  1983) 


PATENTS_OF_PUBLIC_LANDS 

GENERALLY 

BLM  decisions  rejecting  mineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affirmed  where  appel- 
lant fails  to  point  out  hew  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  submit  proper  and 
correct  applications  in  the  future. 

£2Mld_L._Clark,  71  IBLA  169  (Mar.  10,  1983) 


I ill C F_ £ U EL  I C_L AND S — Continued 
GENERAtLY--Continued 

Where  a corporation  seeking  a mineral  patert  files 
a certificate  shewing  incorporation  under  the  laws  cf  a 
state,  such  corporation  has  established  its  citizenship 
within  the  searing  cf  the  Mining  Law  of  1872,  and  a 
conclusive  presumption  thereby  arises  that  all  stock- 
holders of  the  corporation  are  citizens  of  the  United 
States,  regardless  cf  whether  this  is  true  or  net. 

In  re  Pacific  Ccast  Molybdenum  go,.  75  IBLA  16  (Aug.  5, 
1983J  ” ~ “ ““  ” 90  I.D.  352 


EFFECT 

The  effect  of  the  issuance  cf  a legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  tc 
remove  the  land  from  jurisdiction  of  the  Bepar tiert  cf 
the  Interior.  Applications  for  land,  title  tc  which 
has  passed  from  the  United  States  by  issuance  cf  a 
legal  patent,  must  be  rejected. 

£2£>rge_L_._Clay  Lee_e t al. , 70  IELA  196  (Jan.  21, 

1983) 


The  effect  cf  the  issuance  of  a legal  patent  is  tc 
transfer  legal  title  frem  the  United  States  and  tc 
remove  the  land  from  the  jurisdiction  of  the  Department 
cf  the  Interior.  Where  ELK  records  show  lands  have 
been  legally  patented,  an  Indian  allotment  application 
for  such  lands  is  properly  rejected. 

hank_fatt ersc n , 71  IELA  109  (Feb.  28,  1983) 


BLM  may  properly  reject  a mineral  patent  appli- 
cation tc  the  extent  it  includes  land  embraced  in  a 
patent  without  a mineral  reservation  to  the  United 
States. 

Nels  Swanberg,  Margaret  Swanberq.  74  IBIA  249  (July  22, 
1983) 


The  effect  of  the  issuance  cf  a patent  without  a 
mineral  reservation  is  tc  transfer  the  legal  title  from 
the  United  States,  and  to  remove  from  the  jurisdiction 
cf  this  Department  the  consideration  of  all  disputed 
questions  concerning  rights  tc  the  land.  Where  the 
lands  described  in  an  oil  and  gas  lease  effer  have 
teen  patented  under  a railroad  grant  ELK  prcperly 
rejected  the  offer  since  it  has  nc  jurisdiction  ever 
the  lands. 

A®occ_Prcduct ic n_Cc. , 77  IELA  27  (Oct.  31,  1983) 


Mining  claims  located  cn  land  patented  without  a 
mineral  reservation  to  the  United  States  are  prcperly 
declared  null  and  vcid  ab  initio. 

Ronald  R.  Gr aha m_,_ Dorothy  L._Grabam,  77  IEIA  174 
(Nov.  17, “198  3) 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  cf  claimants  to  land  after  it  is  patented. 
Although  a hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  cf 
a conflicting  applicant,  nc  hearing  is  appropriate 
where  at  the  time  cf  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  been  repealed. 


fet er_ A n d r e ws^_Sr . , 77  IELA  316  (Nov.  30,  1983) 
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PATENTS_OF_PUELIC_LANDS — Continued 
RESERVATIONS 

The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  am®£<|§cl , 43  U.S.C.  $ 291  (1970), 
constitutes  a trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

Browne-Tankersle y (Trust).,  76  IBLA  48  (Sept.  19,  1983) 


Language  in  a patent  of  railroad  grant  lands  that 
excludes  mineral  lands  does  not  operate  as  a mineral 
reservation  or  diminish  the  estate  vested  in  the 
grantee  upon  discovery  of  minerals  in  the  land.  The 
issuance  of  a railroad  grant  lands  patent  generally 
constitutes  a conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land. 


Joseph  A.  Barnes  et  al.,  78  IBLA  46 


(Dec.  13,  1983) 

9C  I.E.  550 


PAYMENTS 

(See  also  Accounts — if  included  in  this  Index.) 

GENERALLY 

30  CFR  250.49  authorizes  Minerals  Management 
Service  to  impose  a late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.  The  authority  of  the  United 
States  to  enforce  a public  right  or  to  protect  a public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 
officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

Amoco  Production  Co..  78  IBLA  93  (Dec.  19,  1983) 


REFUNDS 

Where  ELM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  tc  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  sc  had  she  protested 
promptly . 

Frances  Kunkel.  75  IBLA  199  (Aug.  22,  1983) 


PHOSPHATE_LEASES_AND_PERMITS 
(See  also  Mineral  Leasing  Act — if  included  in  this 
Index.) 

LEASES 

Where  a regulation  authorizes  BLM's  request  fcr 
certain  information  regarding  a competitive  phosphate 
lease  application  and  a notice  to  the  applicant  states 
that  failure  to  file  such  information  within  60  days 
will  subject  the  application  to  rejection,  BLM  may 
reject  the  application  at  the  conclusion  of  the  60-day 
term  in  the  absence  of  a filing  extension. 

GepResource^,  Inc..  74  IBLA  236  (July  19,  1983) 


PHCSFHATE  LEASES..  ANE..PERMITS — C cntinued 
LEASES — Continued 

Allegations  that  stipulations  included  in  a nctice 
of  a competitive  phosphate  lease  offer  improperly 
favored  one  bidder  ever  all  other  potential  bidders 
will  not  serve  as  a basis  for  disturbing  the  lease  sale 
where  the  record  does  not  support  such  allegations,  but 
does,  in  fact,  suppert  a finding  that  the  stipulations 
were  reasonably  directed  toward  environmental  protec- 
tion. 


Where,  on  appeal,  the  fair  market  valuation  of  an 
area  involved  in  a competitive  phosphate  lease  offer  is 
challenged  in  general  terras,  but  no  specific  evidence  cf 
error  is  presented,  and  the  record  supports  the  evalua- 
tion, that  evaluation  will  not  be  disturbed. 

John  D.  Archer.  74  I EL  A 323  (July  28,  1983) 


PERMITS 

The  filing  cf  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  tc  be  within 
a known  phosphate  leasing  area  and  to  be  subject  tc  the 
competitive  leasing  provisions  cf  the  Mineral  leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  tc  the  ascertainment  of  the  extent  or 
workability  cf  the  underlying  phosphate  ted,  which  find- 
ing requires  competitive  leasing  of  the  land. 

Jo h n_ A r c he r_e t_al . , 75  IBLA  128  (Aug.  15,  1983) 


The  filing  of  a phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  previsions  of  the  Mineral  leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  prior  tc  the  ascertainment  of  the  extent  cr 
workability  cf  the  phosphate  bed  underlying  the 
applied  fcr  land,  which  finding  requires  competitive 
leasing  of  the  land. 

Chr jstian_E^_ Mur er , 75  IEIA  232  (Aug.  23,  1983) 


ICTASSIUM_LE ASES_ANE_PERMIT£ 

(See_also  Mineral  Leasing  Act — if  included  ir  this 
Index.) 

LEASES 

Where  a potassium  lease  issued  under  the  previ- 
sions of  sec.  3 of  the  Act  cf  Feb.  7,  1927,  as  amended, 
30  U.S.C.  § 283  (1976),  provides  that  the  Secretary  may 
readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terms  and  conditions,  at  the  end  cf  20  years  from 
the  date  of  issuance  cf  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 
continuance  cf  the  lease,  nctice  to  the  lessee  cf  read- 
justment in  the  royalties  and  other  terms  and  condi- 
tions must  be  made  when  the  20-year  period  expires  and 
not  at  some  later  time. 

Noranda  Exploration.  Inc..  71  IEIA  9 (Feb.  10,  3963) 
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POH£BSITE_LANDS 

In  accordance  with  sec.  24  cf  the  Federal  Pcwer 
Act  of  1920,  as  amended,  30  U.S.C.  § 818  (1976),  and 
sec.  2(a)  of  the_MinIng  Claims  Bights  Bestoraticn  Act 
of  1955,  30  U.S.C.  § 621  (1976),  the  Bureau  cf  Land 
Management  properly  declares  the  portion  cf  a placer 
mining  claim  located  within  the  boundaries  cf  a pre- 
existing power  project  to  be  null  and  void  ab  initio. 

W.  G.  Singleton,  75  IBLA  168  (Aug.  19,  1983) 


Lands  which  are  covered  by  a license  for  a pcwer 
project  issued  by  the  Federal  Power  Commissicn  (new  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  cn  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  § 818  (1976) . 

Ronald  B.  McLean,  77  IBLA  380  (Dec.  7,  1983) 


PRACTICE  BEFORE  THE_DEPARTMENT 

~(iII_aIIo  Rules~of  Practice — if  included  in  this  Index.) 

PERSONS  QUALIFIED  TO  PRACTICE 

An  appeal  brought  by  a person  who  does  not  fall 
within  any  of  the  categories  of  persons  authcrized  by 
regulation  to  practice  before  the  Department  is  subject 
to  dismissal. 


Thomas  L.  Tuttle, 

71  IBLA  265 

(Mar. 

22,  1983) 

William  L.  Burney 

, 72  IBLA  62 

(Apr. 

12,  1983) 

J.  C.  Trahan,  74 

IBLA  15  (Jun 

e 24, 

1983) 

Anthony  O'Brien, 

77  IBLA  154 

(Nov  . 

16,  1983) 

U1CT IC  E_  E E Jr  C f E_  T H E_  JD  E P JR  T M E N T — C ontinued 

PERSONS  Qt AlIFIED  TC  PRACTICE — Continued 

43  CFR  1.3  tc  represent  the  client  in  an  appeal  tc  the 
Board . 

£ona 1 d_E ._Hc c k , 76  IE1A  367  (Cct.  25,  1983) 


iJISIDENT- CF  THE  UNITED. STATES 

Withdrawals  remain  in  force  until  specifically 
revoked  cr  ncdif ied  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(94  Stat.  2371),  does  net  affect  the  existence  cr 
validity  of  Public  land  Order  No.  5250. 

L arr  as  t e r_et_a.l_. » 76  IELA  370  (Cct.  25,  198  3) 


fOE I IC_ IJ N CS 

(See  also  Accretion,  Avulsion,  Boundaries,  Reliction, 
"Surveys  cf  Public  Lands — if  included  in  this  Irdex.) 

GENERA1LT 

Where  an  Act  cf  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  dees 
not  either  expressly  continue  or  prohibit  the  cpeiaticn 
of  the  general  mining  laws,  the  intent  of  Congress  in 
that  respect  must  be  gathered  f rcra  the  Act  itself,  cr 
by  historical  interpretation  cf  this  Department  cf  that 
Act  and  similar  Acts  relating  to  lands  cf  the  same 
status . 

Land  within  the  Grand  Canyon  Game  Preserve  is 
net  open  tc  the  location  of  mining  claims,  and  miring 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  at  iritic. 

Pathfinder  bines  Ccrp . , 70  IBLA  264  (Jan.  26,  1S8j) 

_____  __  - 90  I. I.  1C 


An  appeal  brought  on  behalf  of  another  by  a person 
who  does  not  qualify  under  43  CFR  1.3  to  practice 
before  the  Department  is  subject  to  dismissal. 

Oohn_H_._ Trigg , 74  IBLA  52  (June  28,  1983) 

K elpe t_ EnergyA_Li_Pi , 75  IBLA  55  (Aug,  5,  1983) 


An  appeal  filed  for  an  appellant  by  an  attorney- 
in-fact  who  is  not  himself  qualified  tc  practice  before 
the  Department  under  43  CFR  1.3  is  subject  to  summary 
dismissal. 

Ant hony_Chiar enz a_et_ali , 74  IBLA  350  (July  28,  1983) 


An  owner  of  a mining  claim  who  purports  to  repre- 
sent the  interests  of  other  co-owners  may  cnly  properly 
represent  the  interests  of  other  claim  holders  if  such 
owner  meets  one  of  the  qualifications  set  out  in  43  CFR 
1.3(b)  . 

finif§d_States_y._Norman_Mcntggmery_et_al. , 75  IBLA  358 

(Aug.  31,  1983) 


Where  a simultaneous  oil  and  gas  lease  application 
is  submitted  by  a filing  service  on  behalf  of  a client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 


An  island  within  the  public  domain  in  a navigable 
stream  and  actually  in  existence  at  the  time  cf  tie 
adroissicn  tc  the  Unicn  cf  the  state  within  which  it  is 
situated  remains  the  property  of  the  United  States. 

Cnee  an  island  in  a navigable  stream  which  is 


putlic 

land  washes 

away  totally  and 

then  after  state- 

hood  a 

new  island 

forms  in 

the  same 

place,  title  tc  the 

new  1 a 

nd  is  in  the 

state . 

David 

A.  Prcvinse, 

78  IBLA 

85  (Eec. 

16,  1983) 

ADMINISTRATION 

The  Secretary  cf  the  Interior  is  not  estepped 
by  the  principles  of  res  judicata  or  finality  cf  admin- 
istrative action  frem  correcting,  reversing,  cr  over- 
ruling an  ericnecus  decision  by  subordinates  cr 
predecessors  in  interest.  The  Ecard  cf  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  net  required  tc 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathfinder  Mines  Ccrf.,  70  IBLA  264  (Jan.  26,  1983) 

- go  j ]C 
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PUBLIC_LANDS — Ccntin ued 
CLASSIFICATION 

When  lands  have  been  classified  under  a final 
order  of  the  Secretary  of  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  not  te 
allowed. 

Duella  M ._Adams*  Lyle  R.  Adams,  70  IBLA  63  (Jan.  10, 
1983) 


Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  §§  869 
to  869-4  (1976),  and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  vcid  ab  initio 
because  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a mineral  reservation  to 
the  United  States. 

The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  an  appeal  by  a mining  claimant  from  a BLM  decision 
classifying  land  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as  amended , 

43  U.S.C.  §%  869  to  869-4  (1976),  which  has  become  a 
final  order  of  the  Secretary. 

In  order  to  establish  that  a notice  of  location 
of  a mining  claim  is  an  amended  location  which  relates 
back  prior  to  a BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  §§  869  tc  869-4 
(1976)  , the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.  In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a relocation. 

Rona ld_Ri_Graham^_Dorothy_Li_Graham , 77  IELA  174 
(Nov.  17,  1983) 


LEASES  AND  PERMITS 

Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed to  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  or  reservation  specifically  provides 
otherwise. 

Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a particular 
purpose,  BLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a lease  may  issue  in  the  public 
interest  consistent  with  multiple  use  values. 

Wester n_In ter state  Energy*  Inc.,  71  IBLA  19  (Feb.  15, 
1983) 


SPECIAL  USE  PERMITS 

The  issuance  of  special  use  permits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  management  of  the 
public  lands  involved.  Where  a duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a showing  of 
compelling  reasons  for  modification  or  reversal. 

National  Public  Lands  Task  Force,  Nevada  Outdoor 

» 70  IBLA  214  (Jan.  24,  1983) 


FUBLIC_LANDS — Continued 

SPECIAL  USE  PERMITS — Continued 

Use  fees  for  special  recreation  use  permits  for 
competitive  use  in  areas  ether  than  developed  recre- 
ational sites  are  calculated  pursuant  tc  43  CEB 
8372.4(b)(2).  This  section  provides  for  a use  fee  of 
5 percent  of  the  gross  receipts  (with  certain  mini- 
mums).  However,  there  is  no  definition  of  the  term 
"gross  receipts"  in  the  pertinent  regulations  cr 
enabling  legislation.  Therefore,  if  a permittee 
appeals  from  a determination  of  the  use  fee  owing  under 
a special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:  (1)  The  fee  calculation 

contained  mathematical  errors  or  errors  with  respect  tc 
the  amount,  in  fact,  received;  (2)  the  fee  calculaticn 
was  made  using  a formula  which  differed  from  that 
specifically  agreed  upen  cr  contained  in  the  permit;  cr 
(3)  the  fee  calculaticn  was  not  the  same  as  bad  been 
previously  applied  tc  the  permit  and  the  permittee  had 
no  reason  tc  believe  that  the  formula  would  net  be  the 
same . 

Score_In ter  national , 78  IELA  142  (Eec.  29,  1983) 


ISBII£_beccrcs 

(S6e_aJ.se  Administrative  Procedure,  Confidential 
Informaticn — if  included  in  this  Index.) 

If  land  has  teen  withdrawn  from  mining,  an  errone- 
ous public  land  record  does  net  open  the  land  tc  entry. 
A mining  claim  located  on  withdrawn  land  is  null  and 
void  even  if  the  land  records  erroneously  indicate  that 
the  land  is  open. 

Pathfinder  Fines  Ccrp..  70  I E I A 264  (Jan.  26,  19  8 3) 

90  I. I.  10 


Estoppel  will  not  lie  against  the  United  States 
where  there  is  no  evidence  of  an  affirmative  misrepre- 
sentation or  an  affirmative  concealment  of  a material 
fact  hy  the  Government  and  the  party  asserting  the 
estoppel  cannot  claim  ignorance  cf  the  true  facts 
because  the  facts  are  a matter  of  public  reccrd. 

£jIO_S._ Hills,  71  IELA  302  (Mar.  22,  1983) 

Frederick  W.Lcwey,  76  IELA  195  (Get.  6,  1983) 


BLM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4 cf  the  General  Allctmert  Act, 
as  amended,  25  U.S.C.  §§  334,  336  (1976),  where  the 
land  has  been  segregated  frem  all  forms  cf  entry  under 
the  public  land  laws  pursuant  to  sec.  3 cf  the  Act  cf 
Mar.  6,  1958,  F.L.  85-339,  72  Stat.  31  (1958),  and 

reserved  for  acquisition  by  the  Cclcradc  River  Commis- 
sion cf  the  State  cf  Nevada.  The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  laEd 
records  of  ELM. 

Regina  Jnne  Jgnes*  Claudqe_I,ee_  Jcnes,  76  IBLA  17 
lsept.~6,“l983)~‘ 


JMIKAC_GR  ANT_LANJCS 

Where  there  is  a deficiency  cf  indemnity  lard  tc 
satisfy  losses  in  place  land,  the  right  of  a railread 
vests  tc  select  indemnity  under  a grant  in  aid  cf  con- 
struction. That  right  can  te  conveyed  to  an  innccent 
purchaser  fer  value  and  is  not  affected  by  a subsequent 
release  filed  pursuant  tc  sec.  321(b)  of  the  Trans- 
portation Act  cf  1940,  49  U.S.C.  § 65(b)  (1976). 

A railroad's  right  tc  select  indemnity  land  under 
the  Act  cf  July  27,  1866,  which  had  vested,  was  a claim 
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Mli  RO  AD-GR  AN  T_L  A N DS— Co  n t in  u e d 

which  was  required  to  be  recorded  with  the  Department 
within  2 years  from  the  effective  date  of  the  Act  of 
Aug.  5,  1955,  69  Stat.  534.  Failure  to  present  a claim 
within  the  time  established  by  the  Act  barred  acquisi- 
tion of  lands.  A list  of  innocent  purchasers  for  value 
filed  with  the  Department  in  1940  pursuant  tc 
sec.  321(b)  of  the  Transportation  Act,  49  U.S.C. 

$ 65(b)  (1976),  did  not  constitute  compliance  with 

the  1955  recordation  requirement. 

Santa  Fe  Pacific  Railroad  Co.  . 72  IBLA  197  (Apr.  19, 
1983) 


Language  in  a patent  of  railroad  grant  lands  that 
excludes  mineral  lands  does  not  operate  as  a mineral 
reservation  or  diminish  the  estate  vested  in  the 
grantee  upon  discovery  of  minerals  in  the  land.  The 
issuance  of  a railroad  grant  lands  patent  generally 
constitutes  a conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land. 


Joseph  A.  Barnes  et  al.  , 78  IBLA  46  (Dec.  13,  1983) 

9C  I.E.  550 


ai£MATI0N_AND_PUBLIC_PUR10SES_ACT 

Land  segregated  pursuant  to  a Recreation  Public 
Purpose  Act  classification  was  not  available  for  the 
location  of  mining  claims,  arid  claims  thereafter 
located  are  null  and  void  ab  initio. 

Gloria, Ann. Sandvik,  Judy  Neff,  73  IBLA  82  (May  18, 
1983) 


Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  §§  869 
to  869-4  (1976),  and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  void  ab  initio 
because  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a mineral  reservation  to 
the  United  States. 

The  Board  of  Land  Appeals  has  no  jurisdiction  tc 
hear  an  appeal  by  a mining  claimant  from  a ELM  decision 
classifying  land  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as  amended, 

43  U.S.C.  §§  869  to  869-4  (1976) , which  has  become  a 
final  order  of  the  Secretary. 

In  order  to  establish  that  a notice  cf  location 
of  a mining  claim  is  an  amended  location  which  relates 
back  prior  to  a BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Eublic 
Purposes  Act,  as  amended,  43  U.S.C.  §§  869  tc  869-4 
(1976) , the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.  In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a relocation. 

Rcnald_R.  Gr aha Dorothy  L..  Graham,  77  IBLA  174 
1nov7“17;  1983) 


REGULATIONS 

(See_also  Administrative  Procedure — if  included  in  this 
Index .) 

GENERALLY 

The  Board  has  no  authority  tc  treat  as 
insignificant  or  to  declare  invalid  a duly  promulgated 
regulation  of  this  Department. 

Enserch  Explorat^OQt  Inc.  » 70  IBLA  25  (Jan.  6,  1983) 


RIS2I ATIC NS — Continued 
GENERALLY --Continued 

All  persons  dealing  with  the  Government  are  pre- 
sumed tc  have  knowledge  cf  relevant  statutes  and  duly 
promulgated  regulations. 

Erna.Jellen,  Suzanne  K . Marco.  70  I E L A 29  (Jan.  6, 

1983) 

Ger w i n_J 1 a ke_ Riding,  70  I EL A 59  (Jan.  10,  1983) 

Nicholas  J.  Murphy.  71  I EL A 368  (Mar.  28,  1983) 
Eleanor_A^_Ielser,  72  I EL  A 232  (Apr.  26,  1983) 
Ine2_McDormanA_Judrei_Pilaer,  72  IBLA  383  (May  5,  1983) 
James, D.  Ross . Maria  J.  Boss.  72  3B1A  395  (fay  5,  1583) 
Adgbe_Cil_S_Gas_Ccrp.,  73  IEL A 263  (June  7,  1983) 

Bar old_L._ Long,  73  IEL  A 280  (June  7 , 1983) 

Rai_KcKee_,_C her jl_McKee , 73  IELA  311  (June  7,  1983) 

Bar t ar a_ Pay ne  , 73  IELA  381  (June  15,  1983) 

Jacqueline  Ealen,  73  IBLA  383  (June  15,  1983) 

Bnited_ Ventures , 74  IELA  31  (June  24,  1983) 

I Invest  men t_Cc. , 74  IBLA  163  (July  12,  1983) 

Shirley  Pomerinke.  74  IELA  210  (July  18,  1983) 

B.uj)]3es_Mi ner a ls^_I nc.  f 74  IELS  217  (July  18,  1983) 

Ocsep hi ne_S leper,  74  IELA  234  (July  19,  1983) 

Ea ul_T ._ By a Melv i n_ V ._Lun t , 75  IBLA  76  (Aug.  1C,  1983) 
feick_ Associates,  76  IELA  292  (Cct.  18,  1983) 

Cur  Turn  Now  Ass'n,  77  IELA  24  (Oct.  31,  1963) 

Where  it  benefits  the  affected  party  tc  dc  sc,  a 
mining  claim  recordation  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
amended  form  only  where  there  are  no  intervening  right 
which  will  be  adversely  affected. 

Josep h_ L E us hA_Ee t ty_ E ush , 71  IELA  324  (Mar.  23,  1983) 


The  Board  of  Indian  Appeals  dees  not  have 
authority  tc  declare  a duly  promulgated  Departmental 
regulation  invalid  or  to  declare  an  act  of  Congress 
unconstitutional. 

Bijrie_Zarr_y._icting_JDeputy_EirectorJ_Cffic€_cJ_Jndian 
Educa tign_Ercgr ams , 11  IEIA  174  (Apr.  21  , 1983) 

90  l.E.  172 


An  essential  element  cf  a claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  cf  tbe 
material  facts.  Since  all  persons  dealing  with  tbe 
Government  are  presumed  to  have  knowledge  cf  relevant 
statutes  and  duly  promulgated  regulations,  a party 
cannot  successfully  plead  ignorance  of  the  rules 
governing  cil  and  gas  rental  payment  procedures  without 
presentation  of  extraordinary  circumstances  which  over- 
come the  presumption. 

IO£cis_  X F ur  lcng_  1 1 , 73  IELA  67  (May  16,  1963) 
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REGULATIONS — Continued 
GENERALLY — Continued 

The  Board  of  Indian  Appeals  has  no  authority  to 
declare  duly  promulgated  Departmental  regulations 
invalid . 

Native  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary — Indian  Affairs {Operations]., 

11  IBIA  214  (July  1,  1983)"  ” ”~~90”I.D.  283 


The  Board  of  Indian  Appeals  does  not  have  author- 
ity to  declare  a duly  promulgated  Departmental  regula- 
tion invalid. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 
Deput£_Assistant  Secretar^“Jl>i3ian  Affairs (Opera- 

tions]., ll'lEIA  226  (July  57  19837 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  rules  and 
regulations,  regardless  of  their  actual  knowledge  of 
what  is  contained  in  such  regulations.  Failure  to 
receive  a copy  of  a regulation  does  not  provide  a valid 
reason  for  reinstating  with  original  priority  an  over- 
the-counter  oil  and  gas  lease  offer  which  had  been 
rejected  for  failure  to  comply  with  the  regulation. 

B° W*_Hgwa r d , 75  IBLA  133  (Aug.  15,  1983) 


The  Board  of  Indian  Appeals  does  not  have  the 
authority  to  declare  duly  promulgated  Departmental 
regulations  invalid. 

In_r  e_  Attor  ney;J.s_  Fees_Reguest_of_DN  A-;Pecp_le^s_Legal 
Services*  Inc.,  IT  IBIA  285  Isept.  97  1983) 

9 C I.D.  389 


Where  in  a previous  appeal  the  Board  has  consid- 
ered and  decided  appellant’s  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  cf  a 
coal  lease,  a second  appeal  based  upon  appellant's 
objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 

Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

hone_Star_Steel_Coi,  77  IBLA  96  (Nov.  14,  1983) 


The  provisions  of  43  CFR  4170.1-3  are 
punitive  in  nature.  Punitive  damages  have 
purpose  the  punishment  of  the  defendant  in 
action  for  wrongful  and  aggravated  conduct 
as  a warning  to  others  to  deter. 


clearly 
fcr  their 
a civil 
and  tc  serve 


8oughland_Far ms*_Jnci_yi_Bur eau_o f _La nd_Ha nage me n t , 
77  IBLA~245  (Ncv.  30,  1983) 


AEELICAEILITY 

Where  an  easement  for  a right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  a mended, 

43  U.S.C.  § 961  (1976),  and  was  net  conformed  to  the 

Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA)  , 
43  U.S.C.  §§  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  of  FLPMA,  43  U.S.C.  § 1769(a)  (1976),  regu- 

lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a prior  hearing,  is  not  applicable. 

U*S*_St eel_Cgrpi , 71  IBLA  88  (Feb.  24,  1983) 


REGULATIONS — Continued 
AEELICAEILITY — Continued 

Denver  6 Rjc  Grande  Western  Railroad  Co.,  71  I E L A 352 
“(Mar.  28 , ”l 96 3) 


A regulation  is  effective  and  binding  only  until 
amended  or  repealed. 

Ecmer  Smelser  v.  Bureau,  cf  Land  Management.  75  IELA  44 
(Aug.  5,  1983) 


A decision  of  the  Eoard  cf  Land  Appeals  bolding 
that  the  signature  requirement  of  43  CFE  3111.1-1  (a)  is 
met  when  the  offerer  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  cf  the  front  page 
of  the  offer  form,  including  the  signature,  is  net  an 
abrupt  departure  from  other  Ecard  rulings  nor  a retro- 
active application  cf  a new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  tc  this  specific  factual  circumstance. 

Richard  F.  Carrcll (Cn_  Reconsideration].,  76  IELA  151 

“(Sept.  27,  19837”  “ ””  90  I.D.  432 


Penalties  in  civil  cases  should  not  be  imposed 
except  in  cases  that  are  clear  and  free  from  doubt.  In 
application  cf  penalties,  all  questions  in  doubt  must 
he  resolved  in  favor  cf  the  party  from  whom  the  penalty 
is  sought. 

Houg h land_F arms*  Inc,  v.  Eureau  cf  Land  Management, 

77  IELA  245  “(Nov.  3C7”l983)”’ 


In  the  absence  cf  specific  rules  governing 
reevaluation  cf  an  Indian  school  construction  furding 
application,  the  Eureau  of  Indian  Affairs  will  be  held 
to  the  rules  governing  the  initial  evaluation  cf  such 
an  application,  in  order  to  avoid  the  appearance  and 
reality  of  arbitrary,  ad  hoc  decisionmaking. 

Eueblo  cf  Laguna  v.  Assistant  Secret arj_f or  Indian 
A f f a irs7  12  IE  I A 80”"(Eec.”77”l9837””  ” ~”90”I7c7  521 


EINDING  CN  THE  SECRETARY 

Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  upon  the  Department. 

United  Indians  cf  All  Tribes  Foundation  v.  Acting 
Deggtj  Assistant  Secretary — Indian_ Affairs  JC^era- 
tionsl7”ll  7 E I A~226  "(July  57”! 98 3) 

Estate  c_f_Ri chard  Evans  Walker,  12  IEIA  44  (Cct.  26, 

198  37 


Procedures  promulgated  by  the  Department  cf  the 
Interior  specifically  tc  provide  uniformity  in  deci- 
sionmaking are  "rules'*  within  the  meaning  cf  5 U.S.C. 

$ 551(4)  (1976)  and  are  binding  upon  the  Department, 

whether  or  net  they  are  codified  in  the  Cede  cf 
Federal  Regulations. 

Eueblo  of _ Lag u na_ v*_Jss ist an t_Se cr e t ary_ f cr_ I rd ja r 

Af f a jrs  ,”l2~ IEIA  80  (Eec.“77”l98 17  ” 9C“7.t7  521 
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REGULATIONS — Continued 

FORCE  AND  EFFECT  AS  LAW 

The  Board  of  Land  Appeals  has  no  authority  tc 
treat  as  insignificant  or  to  declare  invalid  duly  pro- 
mulgated regulations  of  this  Department.  Such  regula- 
tions have  the  force  and  effect  of  law  and  are  binding 
on  the  Department. 

Sa m_ P._Jones , 71  IBLA  42  (Feb.  17,  1983) 


Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  upon  the  Department. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretary — Indian  Affairs (Cpera; 

ticnil7~ll-IBIA~226  (July  5, "1983)’ 

Estate  of  Richar d_ Evans_W a 1 ker , 1^  IBIA  44  (Cct.  28, 
1983)  ' 


A regulation  is  effective  and  binding  only  until 
amended  or  repealed. 

Homer  Smelser  v.  Bureau  of  Land  Management.  75  IEL A 44 

1 A u g7~  57" 1 983) 


Duly  promulgated  Departmental  regulations  have 
the  force  and  effect  of  law. 

Esta  te_of_Ral£h_James (Elmer).  Hail,  12  I D I A 62 

1nov7  107_1983) 


INTERPRETATION 

It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.  Where  there 
is  an  exclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Kat heri ne_Ci_Thguez,  69  IELA  391  (Jan.  4,  1983) 


It  is  proper  to  reject  an  acquired  lands  cil  and 
gas  lease  offer  submitted  for  less  than  an  entire  tract 
of  acquired  lands,  not  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  boundary  of 
the  land  sought  is  not  described  by  course  and  distance 
between  each  successive  pair  of  angle  points  of  the 
boundary  of  the  tract. 

Thomas_Connell,  70  IBLA  289  (Jan.  27,  1983) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  them, 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

Mapco  Production  Co..  Inc..  70  IBIA  339  (Feb.  2,  1983) 


RISUIATIC NS — Continued 

INTERPRETATION — Continued 

A regulation  may  not  be  strictly  applied  unless  it 
is  sufficiently  clear  sc  as  tc  preclude  any  reasonable 
basis  for  an  cil  and  gas  lease  applicants  ncnccmpli- 
ance  with  it. 

liMI_J*_Stc necip: her , 71  IELA  203  (bar.  14,  1983) 


Where  it  benefits  the  affected  party  tc  dc  sc,  a 
mining  claim  reccrdaticn  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
amended  form  cnly  where  there  are  no  intervening  right 
which  will  be  adversely  affected. 

Jo§e£h_L._Eushx_Eetty_Eush,  71  IBLA  324  (bar.  23,  1983) 


Under  43  CFR  31C1.2-3(c)  an  offer  cr  application 
for  accreted  lands  not  described  in  the  deed  tc  the 
United  States,  must  include  a description  by  iretes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  cn  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  ancle 
point  on  the  perimeter  of  the  acquired  tract  tc  which 
the  accretions  appertain. 

Paul  £.  Kohlmanx  Lee  E.  McDonald,  71  1EIA  357 
(Mar.  28,  1983) 


The  Eureau  of  Indian  Affairs  will  be  presumed  tc 
have  knowledge  of  decisions  cf  the  Beard  cf  Indian 
Appeals  interpreting  its  regulations,  and  when  regu- 
lations are  revised  without  specific  chance  in  respense 
tc  such  a Beard  decision,  the  Eureau  of  Indian  Affairs 
will  further  be  presumed  to  have  accepted  that  inter- 
pret atic  n . 

United  Indians  cf  All  Tribes  Foundation  v.  Acting  Deputy 

Ass^stan  t_Secre  tar^--Ijidian_  Af  f a irs_JCper  at  iens) jC  r 

Reconsideration^ „ 11  I E I A 276  (Aug.  15,  198  37 

90  I. D.  376 


The  previsions  cf  43  CFR  4170.1-3  are  clearly 
punitive  in  nature.  Eunitive  damages  have  fer  their 
purpose  the  punishment  cf  the  defendant  in  a civil 
action  for  wrongful  and  aggravated  conduct  and  tc  serve 
as  a warning  tc  ethers  tc  deter. 

Penalties  in  civil  cases  should  not  be  imposed 
except  in  cases  that  are  clear  and  free  frem  dcubt.  In 
application  cf  penalties,  all  questions  in  dcubt  must 
be  resolved  in  favor  cf  the  party  from  when  the  penalty 
is  scught. 

^cu^bland_Far  msx_I  ncx_  vx_Eureau_c  f_!and_Mapi  a^e  me  nt , 

77  IB  LA_2  45  "(Ncv.  30,  *19837 


PUBLICATION 

The  Eureau  of  Indian  Affairs  has  promulgated  regu- 
lations in  25  CFR  Part  23  setting  forth  criteria  fer 
the  allocation  of  limited  grant  funds  under  the  Indian 
Child  Welfare  Act.  These  regulations,  including  the 
requirement  that  tribes  be  responsible  for  seeking 
funding  for  those  tribal  members  living  off  the  reser- 
vation but  within  areas  designated  "near  reservation" 
by  publication  in  the  Federal  Register , are  reasonable 
attempts  to  conserve  limited  funds  and  ensure  that  dup- 
lication of  benefits  does  not  occur. 

Native  Americans  for  Community  Actjcn  v.  Deputy 
Assistant_Secretary--IndJan  Affairs  JCper a t jc rsj , 

11  I E I A 214  (July  1,  1983)  “ _90  7.1.  283 
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REGULATIONS  — Con  tinued 
PUBLICATION  — Continued 

All  persons  dealing  with  the  Government  are  {re- 
sumed to  have  knowledge  of  duly  promulgated  regulations. 

United  Indians  cf  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretary — Indian  Affairs (Cpera- 

tionii,  ll  I BI A~226  (July  57  19837" 

Es tate_of_Richar d_Evans  Walker,  12  IBIA  44  (Cot.  28, 
1983) 


Procedures  promulgated  ty  the  Department  cf  the 
Interior  specifically  to  provide  uniformity  in  deci- 
sionmaking are  "rules"  within  the  meaning  cf  5 U.S.C. 

§ 551(4)  (1976)  and  are  binding  upon  the  Department, 

whether  or  not  they  are  codified  in  the  Cede  cf 
Federal  Regulations. 

When  an  appellant  personally  received  documents 
supplementing  and  amending  a document  previously  pub- 
lished in  the  Federal  Register , acknowledges  that  it 
knew  the  later  documents  would  be  used  in  deciding  its 
case,  and  dees  not  allege  failure  of  publication,  the 
Board  of  Indian  Appeals  will  apply  the  procedures 
established  in  the  later  documents  in  deciding  the 
appeal. 

Pueblo  of  Laguna  v.  Assistant  Secretary  fer  Indian 
Affairs,  12  IBIA~80~ { Dec7” 77"! 983)  9C~I.d7  521 


Because  the  list  of  specific  types  cf  assistance 
provided  by  the  Bureau  of  Indian  Affairs  under  the 
general  assistance  program  is  not  a rule  within  the 
meaning  of  5 U.S.C.  $ 551(4)  (1976),  the  general  assis- 

tance eligibility  criteria  published  in  25  CF R Part  20 
may  be  used  in  determining  eligibility  for  custodial 
care  assistance,  even  though  Part  20  does  not  specifi- 
cally indicate  custodial  care  as  a type  cf  assistance 
available  through  the  general  assistance  program. 

Wilbur  Barton  v.  Area  Director.  Navajo  Area  Office, 
Bureau_of  Indian_Affairs,  12  IBIA  110  (Dec.  9,  1983) 

90  I.C.  536 

Matthew  Allen  v.  Area  Director.,  Navajo.  Area  Office, 

Bur eau_of_Indian_ Affairs , 12  IBIA  116  (Dec.  9,  1983) 


Individuals  may  not  be  deprived  of  custodial  care 
benefits  provided  by  the  Bureau  of  Indian  Affairs 
solely  on  the  basis  of  eligibility  requirements  set 
forth  only  in  the  Bureau  of  Indian  Affairs  Manual. 

Henry  w.  Begay  v.  Area  Director,  Navajc  Area  Office, 
Bureau_of_I ndian  Affairs,  12  IBIA  119  (Dec.  9,  1983) 

9C  I.D.  539 


VALIDITY 

The  Board  has  no  authority  tc  treat  as 
insignificant  or  to  declare  invalid  a duly  promulgated 
regulation  of  this  Department. 

Enserch  Exploration.  Inc..  70  IBLA  25  (Jan.  6,  1983) 


The  Board  of  Land  Appeals  has  no  authority  to 
treat  as  insignificant  or  to  declare  invalid  duly  pro- 
mulgated regulations  of  this  Department.  Such  regula- 
tions have  the  force  and  effect  of  law  and  are  binding 
on  the  Department. 

Sam_P._Jones,  71  IBLA  42  (Feb.  17,  1983) 


REGULATIONS — Continued 
VALIDITY — Continued 

The  Board  cf  Indian  Appeals  does  net  have  author- 
ity to  declare  a duly  promulgated  regulation  cf  the 
Department  tc  be  invalid. 

1L  answestern  Pipeline  Cc.  v.  Actjng  Deputy  Assistant 
Seer  etar_y— I ndj,an_  Affairs  JOpera  tgcnsj,  12  IE  I A 49 
(Cc t . 28,  1983)'  ~ 90  I.D.  474 


BENT 

Where  the  reasonable  rental  value  cf  Gcverrment- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  tc  Depart- 
mental directives,  and  the  occupant  alleges  that  bis 
rent  is  excessive  in  relation  tc  rates  prevailing  in 
the  lccal  ccmmunity,  the  burden  is  cn  the  occupant  tc 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  errer. 

Ear rj_CA_ Nelson,  5 OBA  79  (Jan.  18,  1983) 


Rental  rates  for  Government-furnished  quarters 
located  in  cne  state  may  net  be  set  by  reference  tc 
an  economically  homogenous  area  survey  compiled  vitb 
respect  to  an  area  cf  three  states  nene  of  which  is  the 
state  of  the  Government-furnished  quarters  fer  which 
the  review  cf  rental  rate  setting  is  being  had;  setting 
rates  in  such  a prohibited  manner  is  erroneous  and  any 
rates  so  set  will  be  set  aside. 

In  the  Matters  cf  lewis  A.  Guthrie  et  al..  5 CEA  1C8 
(Mar.  15,  1983) 


Increase  of  quarters  rental  rates  must,  under 
Departmental  rules,  reflect  reasonable  value  consistent 
with  rates  charged  for  similar  private  housing  in  the 
locality. 

Randal  £.  Andrews.*  Delbert  Lj.  McGuire*  S Vgrggl_A. 
Ruckdaibil7  5~CHA  113  "(Mar7~2l7~1 98 1J 

Je a n_ Bodmer s_et_al_-  , 5 CHA  178  (Sept.  19,  1983) 


CME  Circular  No.  A-45  allows  agencies  tc  employ 
cne  of  two  alternative  approaches  to  establish  compa- 
rable rentals  as  a step  in  setting  rental  rates  fer 
Government-furnished  quarters  when  the  quarters  are 
more  than  5 miles  away  frem  an  established  community: 
either  use  the  comparable  rentals  in  a nearby  repre- 
sentative community  or  conduct  an  economically  homo- 
geneous area  survey;  the  Department,  ty  regulaticc, 
has  required  the  use  cf  the  latter  of  these  alter- 
natives when  both  are  available.  Thus,  tenants’ 
findings  abcut  rental  rates  in  one  particular  ccmmunity 
are  irrelevant  when  the  economically  homogeneous  area 
survey  approach  is  used. 

When  am  agency  makes  a downward  adjustment  tc  the 
basic  rental  rate  for  a lack  cf  amenities  in  particular 
quarters  as  compared  to  the  average  number  cf  amenities 
present  in  the  comparable  market,  there  is  nc  surcharge 
to  the  basic  rates  for  the  amenities  that  are  present. 

The  various  authorities  governing  rental  rate- 
setting clearly  contemplate  that  some  utility  services 
to  Government-furnished  quarters  will  not  be  measured 
cr  metered;  ty  providing  that  charges  fer  such  services 
in  those  circumstances  will  be  established  ty  reference 
tc  the  average  cf  such  charges  in  the  survey  ccmmunity, 
the  authorities  have  insured  that  any  resulting 
inequities  tc  tenants  will  be  kept  tc  a minimum. 

Although  the  Departmental  handbook  specifically 
requires  ratesetting  officials  to  deny  the  unusual 


2CS 


RENT — Continued 

transportation  costs  (UTC)  deduction  for  quarters 
located  less  than  30  miles  from  the  nearest  established 
community,  when  quarters  are  29.4  miles  away  from  such 
a community  and  the  proportionate  increase  in  rentals 
is  as  great  as  in  this  case,  it  is  conceivable  that  it 
could  be  demonstrated  that  the  new  rental  rate  would  be 
unreasonable  if  not  adjusted  for  transportation  costs; 
under  the  circumstances  of  this  case,  ratesetting 
officials  should  treat  this  appeal  as  a request  to  the 
appropriate  Departmental  official  under  4C0  DM  5.2B  (1) , 
for  a determination  regarding  application  of  the  UTC 
deduction. 

The  regulations  governing  the  rental  ratesetting 
process  suggest  permitting  the  participation  of  tenants 
in  certain  parts  of  the  process  but  accord  tenants  no 
right  to  participate;  insofar  as  the  regulations  provide 
no  relief  for  the  failure  to  allow  participation  and  as 
tenants  here  neither  allege  nor  prove  any  prejudice 
resulting  from  that  failure,  no  relief  may  be  granted. 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  the 
charge  for  an  item  of  service  be  comparable  to  the 
charge  for  a comparable  service  in  the  comparison 
community.  When  the  service  is  not  provided  or  when 
some  "service"  is  provided  but  it  is  so  different  from 
the  comparison  community  service  that  it  is  inaccurate 
to  term  it  comparable,  then  charging  the  rate  for  a 
comparison  community  service  is  inappropriate. 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Government-furnished  quarters  be 
established  by  reference  to  private  market  rental 
housing  in  a similar  state  of  maintenance  and  repair; 
when  the  private  market  average  is  for  housing  some- 
where between  fair  and  good  condition  and  the  Govern- 
ment housing  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a downward  adjustment  in  the  private 
market  average  should  be  made  when  applied  to  the 
particular  Government  unit. 

Where  a floor  plan  of  a Government  rental  unit  dis- 
closes on  its  face  only  ordinary  patterns,  finding  that 
the  unit  is  possessed  of  the  "unusual  design  features" 
amenity  is  inappropriate  unless  the  involved  agency  can 
demonstrate  the  amenity's  presence;  in  the  absence  of 
such  a showing,  a 2 percent  decrease  in  the  basic 
rental  rate,  is  ih  order. 

Appeal  of  Horace  Traylor  II  et  al.,  5 OHA  117  (Mar.  22, 

19837 


While  meetings  with  employees  are  encouraged  under 
the  provisions  of  41  CFR  114-52.601  to  assure  employee 
understanding  of  the  process  for  establishing  rental 
rates  for  Government-furnished  quarters,  such  meetings 
are  not  mandated  by  these  provisions. 

Under  limitations  imposed  by  the  Office  of 
Management  and  Budget,  the  rental  rate  for  Gcvernment- 
furnished  quarters  cannot  be  reduced  to  reflect  unusual 
transportation  costs  by  more  than  the  maximum  amount 
authorized  by  the  Department's  regulations  at  41  CFR 
114-52.302. 

Under  the  provisions  of  41  CFR  114-52.303,  an 
adjustment  to  the  tasic  rental  rate  of  Gcvernment- 
furnished  quarters  is  to  be  made  to  reflect  the 
difference  in  the  number  of  "amenities,"  as  defined 
in  41  CFR  114-52.105  (f) , associated  with  the 
Government-furnished  quarters  as  compared  with  the  num- 
ber of  amenities  associated  with  comparable  private 
dwellings. 

Under  the  provisions  of  41  CFR  114-52.207,  charges 
are  to  be  added  to  the  tasic  rental  rate  of  Government- 
furnished  quarters  for  furnishings  provided  by  the 
Government. 

To  successfully  challenge  an  element  of  a regicnal 
quarters  survey  used  in  calculating  the  basic  rental 


RENT — Continued 

rate  for  Cover nuent-f urnished  quarters,  the  employee/ 
occupant  must  assert  more  than  unsupported  conclusions 
of  fact. 

Appeal  of  the  Henry  Mountain  Resource  Area  Employees, 

5 CHA  157  (far.~31 ,“19837“  ~ ~ “ ' 


The  unusual  transpor taticn  costs  deduction  fcr 
quarters  located  mere  than  30  miles  from  the  nearest 
established  community  is  the  only  permissible  way  tc 
credit  an  employee  fcr  remoteness. 

When  appropriate,  the  Government  may  credit  an 
employee  with  9C  percent  of  the  heating  costs  in  excess 
of  S5C  over  the  average  seasonal  heating  costs  in  the 
area. 

The  principle  of  comparability , which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  fcr  Government-furnished  quarters  be 
established  by  reference  to  private  market  rental  hous- 
ing in  a similar  state  of  maintenance  and  repair;  when 
the  private  market  average  is  for  housing  somewhere 
between  fair  and  good  condition  and  the  Government 
bousing  to  which  the  average  applies  is  in  fair  cr 
worse  condition,  a downward  adjustment  in  the  private 
market  average  shculd  be  made  when  applied  tc  the  par- 
ticular Government  unit. 

Appeal  of  Agnes  Bales.  5 CHA  215  (Cct.  26,  1983) 


The  unusual  transportation  costs  deduction  fcr 
quarters  located  more  than  30  miles  from  the  nearest 
established  community  is  the  only  permissible  way  tc 
credit  an  employee  for  remoteness.  Where  the  maximum 
authorized  deduction  has  already  teen  provided,  nc 
further  transportation  deduction  is  available. 

Aflii I_£j_Fa n e la_ D ._ E cy le , 5 CHA  219  (Nov.  5,  1983) 


RES_ JUDICATA 

A prior  decision  of  the  Department  will  net  be 
overturned  by  the  Beard  of  Land  Appeals  where  the 
claimant  has  failed  to  appeal  such  decision  and  in 
essence  acquiesced  tc  the  decision  for  a prolonged 
period  of  time. 

a_hae_ Eos et_Lec_G^_ Co  me r , 73  IBLA  97  (May  23,  1983) 


A settlement  agreement  is  final  and  conclusive  cf 
all  issues  relating  tc  the  controversy. 

Johnny  Begay  v.  Acting  Area  Director,  Navajo  Area 
Office*  Eureai)  of  Indian  Affairs,  12  I El  A 107  (Dec.  9, 
198  3) 


BiGHTS-CF^WAV 

(See  also  Indian  Lands,  Reclamation  lands — if  included 
in  this  Index.) 

GENERALLY 

Appraisals  of  rights-of-way  fcr  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  shew  convincing  evidence 
that  the  charges  are  excessive. 

i2nji.d_jU_.Cl jr k , 70  IELA  39  (Jan.  10,  1983) 
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SIGHTS-OF-WA Y — Continued 
GENERALLY  — Continued 

An  appraisal  of  a right-of-way  for  a powerline 
will  be  upheld  where  no  error  is  shown  in  the  appraisal 
method  used  by  the  Bureau  of  Land  Management.  Where, 
however,  sufficient  doubt  exists  as  to  the  validity  of 
ELM’s  determination,  the  case  may  be  remanded  to  the 
Bureau  to  reconsider  whether  a further  appraisal  cr 
adjustment  in  the  appraisal  value  should  be  made. 

Black  Hills  Power . S. Light _ Co. , 73  IBLA  199  (May  26, 
1933) 


Where,  while  a petition  for  reconsideration 
is  pending  before  the  Board  of  Land  Appeals,  BLB 
acknowledges  petitioner's  contention  that  there  are 
conflicting  and  inconsistent  practices  within  ELM  as 
to  the  appraisal  method  used  to  determine  fair  market 
rental  values  for  natural  gas  pipeline  rights-of-way, 
granted  pursuant  to  the  Act  of  Feb.  25,  1S2C,  as 
amended,  30  U.S.C.  $ 185  (1976) , and  BLM  proposes  to 
resolve  the  conflicts  and  inconsistencies  by  means  of 
a study  team  to  develop  and  recommend  an  acceptable 
method  for  arriving  at  the  estimated  fair  market  annual 
rental  for  BLB  rights-of-way  grants,  the  Board  may  set 
aside  its  prior  decision  and  the  BLM  decisions  under 
appeal  and  remand  the  cases  to  BLM  to  apply  the 
approved  appraisal  method  adopted  following  the  com- 
pletion of  the  study  team  report. 

Ji2£thwest_Pipeline_Cor£i_JCn_Reccnsider  at  icnl , 77  I EL  A 
46  (Nov.  1,  1983) 


Suspension  of  the  right  to  construct  facilities  on 
a right-of-way  granted  pursuant  to  the  Act  of  Feb.  1, 
1905,  ch.  288,  $ 4,  33  Stat.  628  (repealed  1976),  is 
tantamount  to  cancellation  of  the  right-of-way.  Such 
a right-of-way  may  be  canceled  only  after  notice  and 
an  opportunity  for  a hearing  have  been  afforded  the 
holder  of  the  right-of-way. 

Cities  of  Colorado  Spr ings_S  Aurora,  77  IBLA  395 
(Dec.  9,  1983)  ' " “ ~ " 


ACT  OF  FEBRUARY  15,  1901 

An  appraisal  of  a right-of-way  for  a pcwerline 
will  be  upheld  where  no  error  is  shown  in  the  appraisal 
method  used  by  the  Bureau  of  Land  Management.  Where, 
however,  sufficient  doubt  exists  as  to  the  validity  of 
ELM's  determination,  the  case  may  be  remanded  to  the 
Bureau  to  reconsider  whether  a further  appraisal  or 
adjustment  in  the  appraisal  value  should  be  made. 

8lac k_Hr 1 ls_Power_S_Light  Co. , 73  IBLA  19S  (May  26, 
1983) 


ACT  OF  FEBRUARY  1,  1905 

Suspension  of  the  right  to  ccnstruct  facilities  on 
a right-of-way  granted  pursuant  to  the  Act  of  Feb.  1, 
1905,  ch.  288,  § 4,  33  Stat.  628  (repealed  1976),  is 
tantamount  to  cancellation  of  the  right-of-way.  Such 
a right-of-way  may  be  canceled  only  after  notice  and 
an  opportunity  for  a hearing  have  been  afforded  the 
holder  of  the  right-of-way. 

Cit ies_of_Cglgr ado_S£rincjs_6_ Aurora,  77  IBLA  395 
(Dec.  9,  1983) 


£J2!2S-CF;WA Y — Continued 
ACT  CF  MARCH  4,  1911 

Where  an  easement  for  a right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 

43  U.S.C.  § 961  (1976),  and  was  not  conformed  tc  the 
Federal  Land  Eclicy  and  Management  Act  cf  1976  (ELEBA), 
43  U.S.C.  §§  170-1782  (1976)  , in  accordance  with 
sec.  509(a)  cf  FLPMA,  43  U.S.C.  § 1769(a)  (1976),  regu- 

lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a prior  bearing,  is  net  applicable. 

Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  procedure. 
A BLM  decision  informing  appellant  of  its  right  tc  file 
a request  for  a bearing  with  the  Board  cf  land  Appeals 
after  BLB  has  determined  the  rental  does  net  meet  the 
requirements  cf  43  CFR  2802.1-7 (e)  (1979). 

While  the  requirement  cf  43  CFB  2802.1-7  (e)  (1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  Inc.,  36  IELA  260 
(1978) . 

U^Sx_Steel„Ccrp.,  71  IELA  88  (Feb.  24,  1983) 


Where  an  easement  for  a right-of-way  was  issued 
pursuant  tc  the  Act  cf  Mar.  4,  1911,  as  amended, 

43  U.S.C.  § 961  (1976),  and  was  not  conformed  tc  the 
Federal  Land  Eclicy  and  Management  Act  cf  1976  (FLEMA)  , 
43  U.S.C.  §§  17C1-1782  (1976),  in  accordance  with 
sec.  509(a)  cf  FLPMA,  43  U.S.C.  § 1769(a)  (1976),  regu- 

lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a prior  hearing,  is  net  applicable. 

Under  43  CFB  28C2.1-7(e)  (1979),  which  provided 

that  charges  for  use  and  occupancy  of  a communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  tc  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  2802.1-7(e)  (1979),  fci 

notice  and  opportunity  for  a hearing  may  be  satisfied 
by  a bearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  it 
£ir c le_Lx_I ncx  , 36  IELA  260  (1978). 

Den ver_S  Rjic  Grande  Western  Railroad_Cp. , 71  IEIA  352 
“(Mar.  26~  196  37 


The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  cf  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  ether 
leased  sites. 

Anerican_T€lephcne_e_lelegraph_Co._et_al.,  77  IELA  11C 
(Nov.  14,  1963) 


ACT  CF  FEERUARY  25,  1920 

Where,  while  a petition  for  reconsideration 
is  pending  before  the  Eoard  cf  Land  Appeals,  ELM 
acknowledges  petitioner's  contention  that  there  are 
conflicting  and  inconsistent  practices  within  ELM  as 
tc  the  appraisal  method  used  to  determine  fair  market 
rental  values  for  natural  gas  pipeline  rights-c f-way , 
granted  pursuant  to  the  Act  of  Feb.  25,  192C,  as 
amended,  3C  U.S.C.  § 185  (1976) , and  ELM  proposes  tc 
resolve  the  conflicts  and  inconsistencies  by  means  cf 
a study  team  tc  develop  and  recommend  an  acceptable 
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ACT  OF  FEBRUARY  25,  1920 — Continued 

method  for  arriving  at  the  estimated  fair  market  annual 
rental  for  BLM  rights-of-way  grants,  the  Board  may  set 
aside  its  prior  decision  and  the  ELM  decisions  under 
appeal  and  remand  the  cases  to  BLK  to  apply  the 
approved  appraisal  method  adopted  following  the  com- 
pletion of  the  study  team  report. 

Northwest  Pipeline  Corp.  (On  Reconsqdgratqc rj , 77  IBL A 
46  (Nov.  1,  1983) 


Where  the  holder  of  a natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  § 185  (1976),  seeks 
to  amend  the  right-of-way  to  include  installation  of  a 
residential  trailer  to  house  security  personnel,  a BLM 
decision  to’ reject  the  application  will  he  set  aside 
where  the  applicant  demonstrates  that  the  trailer  is 
necessary  to  operation  and  maintenance  of  the  pipeline, 
for  reasons  of  safety  and  site  security,  and  BLM  does 
not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 

P_6_0_Fa lcox_Inc . , 78  IBL A 128  (Cec.  29,  1983) 


APPLICATIONS 

Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a Eureau  of  Land  Management  rejection  ct  a road 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  be  a reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  for  the 
public  interest. 

Robinson , 71  IBLA  380  (Mar.  29,  1983) 


The  Secretary  has  broad  discretion  regarding  the 
amount  of  information  he  may  require  from  the  applicant 
for  a right-of-way  grant  prior  to  accepting  the  appli- 
cation for  consideration.  The  primary  intended  use  of 
the  right-of-way  grant  — the  use  of  the  public 
lands  --  must  be  disclosed.  The  applicant's  inability 
to  disclose  a secondary  use  — a use  resulting  from  the 
primary  use  — does  not  preclude  the  Secretary  from  con- 
sidering the  application.  He  must  decide  whether  he  is 
informed  adequately  of  necessary  facts  tc  apply  the 
relevant  statutory  criteria  based  upon  the  available 
information.  If  so,  he  may  proceed  to  decide  whether 
the  grant  or  deny  the  interest  that  is  sought  based 
upon  the  statutory  criteria  for  FLPMA. 

Where  an  applicant  for  a right-of-way  grant  seeks 
to  use  the  public  lands  as  the  site  for  a reservoir  but 
is  unable  to  disclose  the  ultimate  use  of  approximately 
82%  of  the  water,  the  Secretary  may  decide  tc  proceed 
to  consider  the  application. 

Ef fee t_of_the_Feder al_Land_ Pol icy_S_ Manage men t_ Act _on 
iH§_RiaHizcf;Way_A£2licatign_fgr_the_Middle_Fork_cf 
the  Powder  River  Reservoir,  M-369C0  (Supp.  ij"  (June  27, 
19837  9C  I.D.  345 


Pending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  be  considered  as 
applications  under  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.  Such  rights-of-way  are  subject  to 
such  terms  and  conditions  as  the  Secretary  may  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.  Termination  for  noncompliance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discretionary  authority  of  the  Secretary. 


RIGBIS-CF-WAY — Continued 
AEELIC ATICNS — Continued 

Where  the  holder  cf  a natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  cf  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  § 185  (1976),  seeks 
to  amend  the  right-cf-way  to  include  installation  cf  a 
residential  trailer  tc  house  security  personnel,  a ELM 
decision  tc  reject  the  apElicaticn  will  be  set  aside 
where  the  applicant  demonstrates  that  the  trailer  is 
necessary  tc  operation  and  maintenance  of  the  pipeline, 
for  reasons  cf  safety  and  site  security,  and  ELM  dees 
not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 

P_6_C_Fa  lcgx_  I nc_.  , 78  I EL  A 128  (Dec.  29,  1983) 


AEEEAIS AES 

The  preferred  method  for  appraising  the  fair 
market  value  cf  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  ether 
leased  sites. 

Where  either  the  ccmparable  lease  or  comparable 
sale  method  is  used  to  ascertain  fair  market  value  cf  a 
communications  site,  such  method  automatically  includes 
consideration  cf  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  he 
applied  in  ccnjuncticn  with  either  method. 

American  Ielephcne  £ Telegraph  Cc.  et  a 1 . , 77  I E L A 1 1 C 
(Nov.  147  1 98  3)“' 


CANCELLATION 

Suspension  of  the  right  to  construct  facilities  cn 
a right-cf-way  granted  pursuant  tc  the  Act  cf  Feb.  1, 
1905,  ch.  288,  § 4,  33  Stat.  628  (repealed  1976),  is 
tantamount  tc  cancellation  cf  the  right-cf-way.  Such 
a right-of-way  may  be  canceled  only  after  notice  and 
an  opportunity  for  a hearing  have  been  afforded  the 
holder  cf  the  right-cf-way. 

Cities_cf_Cclcradc_S£rings_6_ Aurora , 77  IEL A 395 
“(Dec.  9,  198  37”' 


CONDITIONS  A NL  LIMITATIONS 

In  plain  and  unambiguous  regulations  codified  at 
25  CFR  Eart  169,  the  Secretary  of  the  Interior  has 
required  tribal  consent  for  any  right-of-way  across 
tribal  land,  net  just  those  sought  under  25  U.S.C. 

§§  323-328  (1976). 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Navajo,  June  1,  1868  (15  Stat.  667),  in  which  the  tribe 
agreed  not  tc  oppose  "the  construction  cf  railreads, 
wagonroads,  mail  stations,  or  other  works  of  utility 
or  necessity  which  may  be  ordered  cr  permitted  by  the 
laws  cf  the  United  States,"  may  net  he  interpreted  as 
bestowing  tribal  consent  to  all  applications  fer 
rigbts-cf-way  across  the  Navajo  Indian  Feservaticn. 

Transwestern  FiFeline  cc.  v.  Acting  Deputy  Assistant 
Seer etar j-;Irdian  Affairs  JOper a tiensf , 12  I El  A 49 
(Cct.  28,  19637  ” ’ “ “ 90  I.D.  474 


Charles_W._Nelsonx_Lucyr_Ax_Nelson , 75  IBLA  115 
(AugT  15,  1983) 
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BI GH TS-OF- H A Y — Con  ti n ued 

FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  CF  1976 

While  sec.  504  (g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

San  Miguel  Power  Association , Inc.,  71  IELA  213 
liar.  16>7~1983)  " 


Where  the  current  fair  rental  value  of  a communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  cn  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 

Denver_6  Rjo  Grande  Western  Railroad  Cc..  71  IBLA  352 
"(Mar 7 28,  1983) 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a Bureau  of  Land  Management  rejection  of  a read 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  be  a reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  for  the 
public  interest. 

Anita  Robinson.  71  IBLA  380  (Mar.  29,  1963) 


The  Secretary  has  broad  discretion  regarding  the 
amount  of  information  he  may  require  from  the  applicant 
for  a right-of-way  grant  prior  to  accepting  the  appli- 
cation for  consideration.  The  primary  intended  use  of 
the  right-of-way  grant  — the  use  of  the  public 
lands  --  must  be  disclosed.  The  applicant's  inability 
to  disclose  a secondary  use  — a use  resulting  from  the 
primary  use  — does  not  preclude  the  Secretary  from  con- 
sidering the  application.  He  must  decide  whether  he  is 
informed  adequately  of  necessary  facts  to  apply  the 
relevant  statutory  criteria  based  upon  the  available 
information.  If  so,  he  may  proceed  to  decide  whether 
the  grant  or  deny  the  interest  that  is  sought  based 
upon  the  statutory  criteria  for  FLPMA. 

Where  an  applicant  for  a rigbt-of-way  grant  seeks 
to  use  the  public  lands  as  the  site  for  a reservoir  hut 
is  unable  to  disclose  the  ultimate  use  of  approximately 
821  of  the  water,  the  Secretary  may  decide  to  proceed 
to  consider  the  application. 

When  the  Secretary  receives  a right-of-way  applica- 
tion, he  must  make  two  decisions:  a preliminary  decision 

to  determine  whether  the  information  submitted  in  the 
application  is  adequate  for  him  to  begin  his  evaluation 
and  a final  decision  on  whether  to  grant  the  right-or- 
way.  As  part  of  the  final  decision  he  must  define  the 
nature  and  character  of  the  grant,  including  particu- 
lars concerning  costs  to  be  imposed,  location,  and 
terms  and  conditions.  43  U.S.C.  §§  1762,  1763,  1764, 
and  1765  (1976) . 

Effect  of  the  Federal  Land  Policy  £ Management  Act  on 
the  Riqht-of-Wav  Application  for  the  Middle  Fork  of 
the  Powder  Rjver  Reservoir,  M-369C0  (Supp.  I)  (Jure  27, 
1983) ~ ~ " 9 C I.E.  345 


SiGHlS-CF-WAy — Continued 

FEDERAL  LAND  ECLICY  AND  MANAGEMENT  ACT  CF  1 976--Ccntinued 

Pending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  be  considered  as 
applications  under  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.  Such  rights-c f-way  are  subject  tc 
such  terms  and  conditions  as  the  Secretary  may  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.  Termination  for  ncncompliance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discreticnar y authority  of  the  Secretary. 

A decisicn  exercising  the  discretion  tc  terminate 
a right-of-way  grant  may  be  reversed  where  the  record 
of  the  decisicn  dees  net  represent  a reasoned  analysis 
of  pertinent  factors  with  due  regard  for  the  public 
interest . 

Charles  W.  Ne lscn,  Lucy  A.  Nelson,  75  IELA  115 
(Aug.  15,  19637 


Sec.  5C4  (g)  cf  the  Federal  land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  $ 1764(g),  indicates  that 
under  certain  circumstances  the  Secretary  cf  the 
Interior  may  charge  less  than  fair  market  value  fer 
annual  right-cf-way  rental,  including  nc  charge.  How- 
ever, nc  reduction  cr  waiver  of  the  fee  based  cn  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  cr  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Ejg  Horn  Canal  Ass' n , 76  IELA  283  (Cct.  16,  1963) 


Prior  tc  the  repeal  of  the  right-of-way  provisions 
cf  the  Act  cf  July  26,  1866,  14  Stat.  253,  as  amended. 
43  U.S.C.  § 661  (1970),  by  sec.  706(a)  cf  the  Federal 
Land  Policy  and  Management  Act  cf  1976,  90  Stat.  2793, 
cne  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reservoirs,  dams, 
pipelines,  ditches , and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  nc  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  cf  the  right-cf-way  provisions  cf  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 

$ 661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Iclicy 
and  Management  Act  cf  1976,  90  Stat.  2793,  did  net 
affect  r ights-cf-way  previously  acquired  under  the  1866 
Act . 

B.  W.  Cfferle,  77  IELA  80  (Ncv.  9,  1983) 


NATURE  CF  DECISION 

When  the  Secretary  receives  a right-of-way  applica- 
tion, he  must  make  two  decisions:  a preliminary  decisicn 

to  determine  whether  the  information  submitted  in  the 
application  is  adequate  fer  him  to  begin  his  evaluaticn 
and  a final  decisicn  cn  whether  tc  grant  the  right-cr- 
way.  As  part  cf  the  final  decision  he  must  define  the 
nature  and  character  cf  the  grant,  including  particu- 
lars concerning  ccsts  to  be  imposed,  loeatien,  and 
terms  and  conditions.  43  U.S.C.  §§  1762,  1763,  1764, 
and  1765  (1976). 

Effect  of  the  Federal  Land  Policy  6 Management  Act  cn 
the  Right-of-way  Application  for, the  Middle  Fcrk  cf 
the  Eowder_B iver  Reservoir,  M-369C0  (Supp.  I)  (June  27, 
1963)  " ~ 90  I.E.  345 
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p{GHTS-OF-WAY  — Continued 
OIL  AND  GAS  PIPELINES 

Where  the  holder  of  a natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  cf  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  § 185  (1976)  , seeks 
to  amend  the  right-of-way  to  include  installation  of  a 
residential  trailer  to  house  security  personnel,  a ELM 
decision  to  reject  the  application  will  be  set  aside 
where  the  applicant  demonstrates  that  the  trailer  is 
necessary  to  operation  and  maintenance  of  the  pipeline, 
for  reasons  of  safety  and  site  security,  and  BLM  does 
not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 

P_6_0_Falco*_Inc.,  78  IBL A 128  (Dec.  29,  1983) 


JULES_OF_PRACTICE 

Administrative  Procedure,  Appeals,  Contests  6 
Protests,  Contracts,  Hearings,  Indian  Probate,  Practice 
Before  the  Department — if  included  in  this  Index.) 

GENERALLY 

Where  ELM  rejects  an  oil  and  gas  lease  offer  sub- 
ject to  compliance  within  30  days,  the  3C-day  period 
begins  upon  delivery  of  the  decision  to  the  offeror 
at  his  address  of  record. 

BLM  properly  rejects  a request  for  a time  exten- 
sion filed  after  termination  of  the  30-day  compliance 
period  where  the  rights  of  third  parties  are  affected. 

Car l_Gerar d , 70  IBLA  343  (Feb.  2,  1983) 


Where,  on  appeal,  an  oil  and  gas  lease  offerer 
alleges  facts  which,  if  shown,  would  entitle  him  to 
maintain  his  priority,  a decision  rejecting  the  effers 
will  be  set  aside  and  remanded  to  the  state  office  to 
afford  the  offeror  an  opportunity  to  show  that  the 
facts  are  as  he  has  alleged. 

Wloming_Oil_&_MineralsA_Inci (On  Reconsideration) , 

7 l” IBLA  15  (Feb.  10,  1983) 


A decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  of  Land  Management  may  recon- 
sider and  amend  a decision  pursuant  to  a petition  for 
reconsideration  filed  during  the  appeal  period. 

Tommy_L._Alf ord , 71  IBLA  29  (Feb.  16,  1983) 


Where  ELM  informs  an  offeror  for  an  cver-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLK's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filing  a notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

Ochn_Ri_ Anderson , 71  IBLA  172  (Mar.  10,  1983) 


Where,  pursuant  to  43  CFR  3112.4-1,  ELM  sends 
notice  by  certified  mail  to  a simultaneous  oil  and  gas 
lease  appl  leant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Festal 
Service,  and  where  nondelivery  did  net  occur  as  a 
result  of  the  negligence  of  the  Postal  Service,  the 
applicant  is  considered  to  have  been  served  at  the  time 
of  return  tc  BLM  by  the  Postal  Service  of  the  undeliv- 
ered certified  letter,  such  constructive  service  being 


MiE^CF.l  RAC  TICE — Continued 
GENERALLY --Continued 

equivalent  in  legal  effect  to  actual  service  cf  tte 
notice. 

lisije  P t a w ur  sk , 71  I EL  A 3 4 3;  (Mar.  28,  1983) 


Where,  pursuant  to  43  CEB  3112.4-1,  Ilf  sends 
notice  ty  certified  nail  tc  a simul tanecus  cil  and 
gas  lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  ELM  marked  "Unclaimed"  by  the  Postal  Ser- 
vice, and  where  nondelivery  did  net  occur  as  a result 
cf  the  negligence  cf  the  Postal  Service,  the  applicant 
is  considered  to  have  been  served  at  the  time  cf  return 
to  BLM  by  the  Festal  Service  of  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  cf  the  notice. 

So t®£t_K._Cam bridge  , 72  IELA  66  (Apr.  12,  1 9 e 3 > 


Where  a stipulation  as  tc  the  admissibility  cf 
various  assay  results  is  made  by  the  Government  ard  a 
mineral  ccntestee,  and  the  ccDtestee  clearly  asserts 
his  view  as  tc  the  sccpe  cf  the  stipulation,  it  is  the 
obligation  cf  the  attorney  for  the  Government,  if  his 
interpretation  differs,  tc  clearly  state  his  view  sc  as 
to  put  the  ccntestee  on  notice  as  tc  this  conflict. 
Where  this  is  net  dene,  the  stipulation  will  he 
enforced  in  accordance  with  the  ccntestee's  under- 
standing. 

United  States_v.  J.  Gary  Feezcr  et  a 1 . , 74  IELA  56 
1 June  29,  1983)“  ~ 90  I.D.  262 


Where,  pursuant  tc  43  CEP  3112.4-1,  ELM  seeds 
notice  by  certified  mail  to  a simultaneous  cil  arc  gas 
lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  but  has  no  date  fer  tte 
second  attempted  delivery,  and  the  Postal  Service  held 
the  ELM  notice  for  the  required  time,  negligence  ty  the 
Postal  Service  is  net  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  be 
failed  tc  pay  the  rental  within  the  required  30  days, 
BLM  correctly  rejected  appellant's  cil  and  gas  lease 
application. 

William  F.  Heins  III,  74  IELA  133  (June  30,  1983) 


where  ELM  rejects  an  oil  and  gas  lease  offer,  the 
30-day  peried  begins  upon  delivery  cf  the  decision  tc 
the  offerer  at  his  address  cf  record. 

l2.2XiLl3.a_  EaJ  d Wjj] , 75  I E 1 A 251  (Aug.  25,  1983) 


The  Bureau  of  Land  Management's  transmissicn  cf  a 
decision  to  a person's  address  cf  record  ty  certified 
mail  constitutes  constructive  service  even  theugh  the 
attempt  by  the  post  office  to  deliver  the  document  at 
that  address  was  unsuccessful.  Such  delivery  meets  the 
requirements  cf  the  regulations  governing  ccmmunica- 
tiens  ty  mail,  43  CFR  1810.2(b). 

I®  Ecck_  Go  1 f_  Peer  ea  t i c_na  1_,  AssJ.  nx_  I -DC* » 7 7 IELA  87 
(Nov.  9~  19837”' 
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ML  ES„2  F_PR  A CT I C E — Co  n tinned 
GENERALLY  — Continued 

The  waiver  by  an  appellant  of  a specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  to 
the  Board  of  Land  Appeals. 

«2Lii_0ii_Cor£. , 78  IBLA  107  {Dec.  20,  1983) 


APPEALS 

Generally 

Where  BLM  unconditionally  rejects  an  oil  and  gas 
lease  offer  but  provides  a period  of  30  days  in  which 
to  cure  a deficiency  the  decision  is  not  interlocutory 
and  the  30-day  period  for  filing  a notice  of  appeal 
begins  upon  receipt  of  the  decision. 

Ca r l_Ge ra r d , 70  IBLA  343  {Feb.  2,  1983) 


Where  BLM  affords  an  offeror  a period  cf  30  days 
to  execute  stipulations  as  a condition  to  issuance  of 
an  oil  and  gas  lease  and  states  that  failure  to  comply 
will  result  in  rejection  of  the  offer  to  lease,  the 
decision  is  interlocutory  and  there  is  no  right  cf 
appeal.  The  offeror  may  elect  to  comply,  to  ccmply 
under  protest,  or  to  let  the  30-day  period  run  without 
complying  and  appeal  the  resulting  BLM  decision 
rejecting  the  offer.  In  the  latter  case  the  offeror 
has  waived  the  right  to  comply  and,  if  the  appeal  is 
unsuccessful,  the  rejection  is  final  and  no  additional 
opportunity  to  execute  the  stipulations  will  be  granted. 

£2£tiLQ®_0iI_Co . , 71  IBLA  153  {Mar.  9,  1983) 

90  I.E.  84 


A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant’s  appli- 
cation or  offer  to  lease. 

Goldie  Skodras.  72  IBLA  120  (Apr.  14,  1983) 


A party  challenging  a decision  to  harvest  timber 
on  the  grounds  that  the  lands  involved  will  not 
regenerate  within  the  time  contemplated  by  the  appli- 
cable rules  bears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusion. 

A party  who  challenges  a decision  tc  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  of  surrounding 
communities  must  show  not  only  that  some  adverse  effect 
will  result  because  of  timber  harvesting,  but  that 
these  effects  are  of  sufficient  magnitude  so  as  tc 
render  the  decision  to  harvest  contrary  tc  the  appli- 
cable laws  and  regulations. 

In  re  Lick  Gulch  Timber  Sale.  72  IBLA  261  (Apr.  28, 
1983)  90  I.E.  189 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  cr 
implemented  the  regulation. 

D oy  o iu_L  td , 7t>  IBLA  139  (July  6,  1983)  90  I.E.  289 


MLE  S_CF_PE  ACTICE — Con  t inued 
AEEEALS — Continued 
Generally — Continued 

An  appeal  filed  for  an  appellant  by  an  attcrrey- 
in-fact  who  is  net  himself  qualified  to  practice  tefere 
the  Department  under  43  CFR  1.3  is  subject  tc  summary 
dismissal. 

Anthony  Chiarenza  et  al..  74  IEIA  350  (July  28,  1983) 


A coal  lease  clause  which  implements  a statutory 
benefit  is  net  ambigucus  where  the  terms  to  be  applied 
are  expressed  in  a regulation  which  is  cited  in  that 
clause.  Where  there  is  no  allegation  that  the  appli- 
cable process  is  er iccecus  cr  that  a cognizable 
interest  has  teen  adversely  affected,  the  prcpcsed 
clause  cf  the  readjusted  lease  will  be  affirmed. 

MC_Ccri. , IELA  389  (July  29,  1983) 


A party  challenging  a decision  to  harvest  timber 
on  the  grounds  that  allowable  cut  has  been  exceeded  and 
that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  of  establishing  tetb  the 
factual  predicates  and  the  ultimate  conclusions. 

In  re  Otter  S I ide_T.j rrher  Sale,  75  IELA  380  (Aug.  31, 

198  3) 


The  Beard  cf  Land  Appeals  has  no  jurisdiction  tc 
hear  an  appeal  by  a mining  claimant  from  a ELF  decision 
classifying  land  for  lease  cr  sale  pursuant  tc  the 
Recreation  and  Public  Purposes  Act,  as  amended, 

43  U.S.C.  §§  869  tc  869-4  (1976),  which  has  beccme  a 
final  order  cf  the  Secretary. 

Ronald  B.  Graham^  Ecrct hy_L.  Graham,  77  IELA  174 

(iovrnrigesr 


Open  assuming  jurisdiction  of  an  appeal,  the  Ecard 
of  land  Appeals  has  full  authority  tc  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  tc  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

Sh^n j Rock  Fining  Ccrp.  JCn  Recon sqderatjcnji,  77  1EII 
26l“(Nov.  3C,“  19837  ' 


Where  an  oil  and  gas  lease  offer  is  rejected  based 
cn  the  ccnclusicn  that  the  land  sought  evolved  frem  the 
bed  of  the  Yellowstone  River  subsequent  tc  Ncrtfc 
Dakota-Mc nta ra  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offerer  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  tc  shew  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  tank,  the 
decision  rejecting  the  offer  may  he  set  aside  and  the 
case  remanded  for  consideration  cf  the  new  evidence. 

D avid_ A._ Pr c v i nse , 78  IEIA  85  (Eec.  16,  1983) 


BLK  classifications  cf  land  as  suitable  fer 
disposition  by  public  sale  are  not  subject  tc  appeal  tc 
the  Beard  cf  land  Appeals.  likewise,  EIE’s  dismissal 
of  a protest  against  a resource  management  plan  is  net 
appealable  tc  the  Beard.  In  each  instance,  ether  pre- 
visions for  agency  review  have  teen  made  ty  regulations. 

Cregon  Natur a 1_ Be sources  Council,  78  IELA  124  (Eec.  27, 
1983) 
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J*ULES_gF_PR  ACTICE — Continued 
APPEALS — Continued 
Eurden_of  Proof 

Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  tc 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Bar r£_C._Ni Ison,  5 OHA  79  (Jan,  18,  1983) 


In  a case  involving  the  construction  of  a read  and 
a bridge  in  which  the  Government  has  stipulated  that 
it  has  made’ slope  staking  errors  throughout  the  entire 
project,  a claim  for  additional  costs  allegedly 
involved  in  correcting  slope  staking  errors  in 
specified  areas  of  the  project  is  denied  where  the 
appellant  fails  to  show  by  a preponderance  of  the 
evidence  that  additional  costs  were  incurred.  In 
support  of  its  denial  the  Board  notes  that  the  lack  of 
persuasive  evidence  of  any  contemporaneous  objection  to 
performing  the  work  in  question  and  a delay  of  over  31 
months  in  presenting  the  claim  now  asserted  raise  pre- 
sumptions against  its  validity. 

A claim  for  additional  rock  excavation  is  denied 
where  the  Eoard  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  for 
which  it  has  not  been  paid. 

A£peal_2f_Centr al_Cglor ado_ContractorsA  Inc-,  IBCA-120  3- 
8-78  (Bar.  25,  1983)  90  I.E.  109 


It  is  the  obligation  of  the  appellant  tc  shew 
error.  Therefore,  when  a statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

U nited_States_v_.  Connor_et_al. , 72  IBLA  254  (Apr.  27, 

19837 

Bob_G._Howell,  75  IBLA  113  (Aug.  12,  1983) 


When  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  If  a prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a preponderance  of  the  evidence. 

United  States  v.  Eva  B.  Pool  et  al.,  74  I EL A 37 
"(June  21~,  1983) 


Where  protests  to  a mineral  patent  application  are 
denied  and  an  appeal  is  taken,  pretestants  have  the 
burden  of  affirmatively  establishing  that  patent  should 
not  issue  and  that  BLM's  decision  was  in  error. 

In  re_Pacif ic_Co as t_ Molybdenum  Coi(  75  IELA  16  (Aug.  5, 
19837  90  I.D.  352 


MLES_OF_  PRACTICE — Continued 
AFEEALS  — Continued 

Burden_cf  Frccf — Continued 

Where  the  Beard  found  that  the  Government  failed 
to  produce  documentation  for  its  claimed  actual  ccsts 
resulting  from  the  contractor  *s  failure  tc  complete  the 
contract,  it  held  that  the  general  statements  in  the 
testimony  of  the  Government  witnesses  became  nothing 
more  than  reassertiens  cf  the  disputed  allegations  cf 
its  claim  and  insufficient  to  sustain  the  burden  cf 
proof . 

Appeal  of  Charley  CT  Estes^_dibiai_Ehoenix_ Be f ci es ta; 
tierTco.  , IEC  A-l  198-7-78  ( Aug .*11 , 19837  90*ilt”366 


When  regulations  provide  that  payment  is  based  on 
total  acreage  if  known,  and  if  not  known,  on  the  basis 
cf  40  acres  for  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  cf  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.  Mere 
allegation  cf  an  ambiguity  is  not  sufficient. 

2Jjc m as_Cc n ne  1 1 , 75  IELA  209  (Aug.  22,  1983) 


A decision  reached  in  the  exercise  of  admiris- 
trative  discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  cnly  where  it  is  net  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  dees  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  tc  shew 
by  substantial  evidence  that  a decision  is  improper  cr 
unreasonable . 

Buskjn  Iqnes^  Jrf  vA  Bureau  cf_£and  Banagement. 

7 6*  I EL  A* 1 7 C~  (Sept7~3C7  19837*" 


When  a party  appeals  a ELM  easement  determination 
made  pursuant  to  ANCSA  and  tepartment  regulaticns,  the 
burden  cf  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 

ijenr^_W._  Water  field,  77  IBLA  270  (Nov.  30,  1963) 


The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lode  cr  placer  claim  located  pricr  tc 
Cct.  21,  1976,  shall  file  in  the  office  of  the  Eureau 
cf  land  Management  a copy  of  the  official  record  cf  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  p urper ts  tc  be  a certificate  of  location 
might  be  a certificate  cf  amendment  cr  relocation. 
However,  the  document  filed  with  the  Eureau  cf  Land 
Banagement  is  presumed  to  be  the  certificate  cf  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  preef 
that  the  document  is  something  other  than  that  which 
it  purports  tc  be. 

Alumina  Development  Corp.  of  Utah,  77  IELA  366  (tec.  7, 
1983) 


JismissaJ 

As  a general  rule  an  appeal  is  subject  tc  dis- 
missal where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  cnly  error 
in  the  decision  below  is  a misapplication  of  the  regu- 
lations which  cnly  the  appellant  has  standing  tc  appeal 


chard,  70  IELA  154  (Jan.  18,  1983) 
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M£ES_OF_PR^CTICE — Continued 
APPEALS— Continued 
Dismissal — Continued 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
subject  to  dismissal  in  the  exercise  of  the  Board's 
discretion  when  the  appellant  fails  to  file  a statement 
of  reasons  in  support  of  the  appeal  within  the  time 
permitted  by  Departmental  regulation. 

George  L._Clay  Lee  et  al.  , 70  IBLA  196  (Jan.  21, 

1983) 


Notice  of  appeal  from  the  dismissal  of  a 
protest  filed  by  the  State  of  Alaska  pursuant  to 
sec.  905(a)  (5)  (B)  of  the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  § 1634  (a)  (5)  (E)  (Supp.  IV 
1980),  must  be  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  decision  frcm 
which  the  appeal  is  taken.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  time  allowed  requires  dismissal 
of  the  appeal. 

State  of  Alaska.  70  IBLA  369  (Feb.  3,  1983) 


An  appeal  to  the  Board  will  be  dismissed  where  the 
issues  on  appeal  are  moot  and  where  relief  sought  by 
appellant  has  been  granted  by  a court. 

§i§rra_Club,  71  IBLA  235  (Mar.  18,  1983) 


An  appeal  brought  by  a person  who  dees  not  fall 
within  any  of  the  categories  of  persons  authorized  by 
regulation  to  practice  before  the  Department  is  subject 
to  dismissal. 

T ho mas_L . _T u t tie , 71  IBLA  265  (Mar.  22,  1983) 

William  L.  Burney.  72  IBLA  62  (Apr.  12,  1983) 

Ja._Cj._T  rah  an , 74  IBLA  15  (June  24,  1983) 

Anthony  O'Brien.  77  IBLA  154  (Nov.  16,  1983) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Ina_Ma£_Collier  Johnson  et  al*,  72  IBLA  26  (Apr.  5, 
19837" 

Jerald  F.  Bussell,  Patricia  Kj.  Russell,  72  IBLA  28 
(Apr.  5, "I 983) 

James  M . Chudnow.  Laureqt  At  Gejsbert.  72  IBLA  60 
(Apr?  127”  9 8 37”' 

Gary  T.  Suhrie.  75  IBLA  9 (Aug.  2,  1983) 

Llovd  M.  Baldwin.  75  IBLA  251  (Aug.  25,  1983) 

Red  Rock  Golf  S Recreational  Ass'n.  Inc..  77  IBLA  87 

1nov7~97  19837” 


R JJJ,  E S_  CF_  E B J C T J C E—  C ontinued 
APPEALS — Continued 
fiismjssal — Continued 

An  appeal  before  the  Eoard  of  Indian  Appeals  will 
be  dismissed  at  the  request  of  the  parties  when  it 
appears  that  the  Beard  dees  net  have  authority  to  grant 
the  relief  sought. 

Diane  Zarr  v.  Acting  Deputy  Ejrectcr.  Cffice  ci  Indian 
iducatjon  Prcggarog.  11  IE  I A 174  (Apr.  21,  19837 

90  I.D.  172 


Appeals  for  which  no  statements  of  reasons  are 
submitted  will  be  dismissed  in  the  exercise  of  the 
Board's  discretion  in  the  absence  of  any  explanation 
for  the  failure  to  file  or  any  indication  of  appel- 
lants' continuing  intention  to  prosecute  their  appeals. 

Where  appellant's  statement  of  reasons  for  appeal 
frcm  a decision  to  include  certain  lands  in  a wilder- 
ness study  area  fails  to  assert  any  right,  claim,  title 
or  interest  in  the  subject  lands,  nor  any  use  of  them 
which  will  be  adversely  affected,  appellant  will  be 
considered  tc  lack  standing  tc  appeal,  and  the  appeal 
will  be  dismissed. 

The  Board  cf  Land  Appeals  is  the  arbiter  cf  its 
jurisdiction,  and  neither  employees  of  ELM  ncr  attor- 
neys cf  the  Solicitor's  cffice  may  create  or  deny  the 
right  of  appeal  to  the  Board.  Where  a notice  published 
by  BLM  erroneously  includes  a provision  fer  appeal  tc 
the  Board,  the  Beard  is  not  thereby  bcund,  and  an 
appeal  filed  in  response  to  such  notice  is  subject  tc 
dismissal . 

I helps_Dodge_Ccrpj_e t_al . r 72  IEIA  226  (Apr.  26,  1983) 


An  appeal  taken  under  a grant  is  dismissed  where 
the  Eoard  finds  that  it  is  witheut  jurisdicticn  ever 
the  claim  asserted  under  either  the  terms  of  the  grant 
or  under  the  previsiens  cf  the  Contract  Disputes  Act  cf 
1978. 

Appeal  of  Ccnfederated  Tribes  of  the  Chehalis  Beser- 
23  *1  ii7”  BC  A- 1 640  -1 2-82"!  M a y” 2 37” 1 9 8 37  9 0"3 7 C . ~2  2 8 


A Government  metien  to  dismiss  an  appeal  predi- 
cated upen  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  named  was  without  authority  to  enter  ictc  a 
contract  such  as  bad  been  alleged  but  where  assuming 
appellant's  material  allegations  tc  be  true  fer  the 
purpose  cf  the  metien,  it  appears  that  a question 
exists  as  to  whether  the  Government  may  be  estepped  tc 
reply  upen  the  defense  cf  a lack  of  actual  authority  tc 
contract  if  affirmative  misconduct  cf  the  Government 
official  concerned  were  shown  tc  exist. 

l££eal  Ecwe.ll  Jl.  Casey,  IBCA-1638-11-82  (Bay  23, 
19837  ” 90  I.D.  23C 


An  appeal  before  the  Board  of  Indian  Appeals  will 
not  be  dismissed  on  the  grounds  that  the  Eoard  lacks 
authority  tc  grant  the  relief  requested  when  the  appeal 
seeks  review  cf  legal  prerequisites  to  the  exercise 
cf  discretionary  authcrity  vested  in  the  Eureau  cf 
Indian  Affairs. 

Idaho  Mining  ^cip., y,  Deputy  Assistant  Secretary— 
jpdjjn_Af fajr s JOperaticnsJ.,  11  IBIA  249  (July  29, 

1983)  ” 90  I.D.  329 
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BOLES  OF  PRACTICE— Continued 
APPEALS — Continued 
Dismissal — Continued 

Where  the  exceptions  to  a "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of  the  release,  a further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  barred  by  the  release 
provisions  and  will  be  dismissed. 

Appeal  of  Charley  0.  Estes,  d.b.a,  Phoenix  Refcresta- 
tion_Co^,  I EC A- 11 98- 7- 7 8 (AugT  11,  1983)  90  T.D.~366 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  seme  right  subjects  his  appeal  to  dismissal. 

Contention  by  appellant  that  the  agency  generally 
conducted  a competitive  oil  and  gas  lease  sale  sc  as  to 
deprive  appellant  of  information  needed  to  compile  a 
reasonable  competitive  bid  is  inadequate  to  support  an 
appeal  where  it  fails  to  specify  how  any  agency  conduct 
complained  of  operated  to  appellant’s  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

Bj._Hj._N  or  the  utt , 75  IBLA  305  (Aug.  30,  1963) 


A Government  motion  to  dismiss  an  appeal  and 
remand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Board  finds  that  it  is  without 
jurisdiction  over  a claim  of  mutual  mistake  first  pre- 
sented in  the  complaint,  since  a published  regulation 
prescribes  that  claims  of  mistake  alleged  after  award 
of  a contract,  whether  mutual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

Ap>p>eal_of  Wakon  Redb^rd  S Associates,  IBCA-1682-6-83 
"(Sept.  3 07~1983) " “ 90  I.E.  441 


Where  in  a previous  appeal  the  Beard  has  consid- 
ered and  decided  appellant's  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  of  a 
coal  lease,  a second  appeal  based  upon  appellant's 
objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 

Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

ho £§_ S tar_ S teel_Coi , 77  IBLA  96  (Nov.  14,  1983) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  for  maintaining  the 
action  is  apparent. 

Village  S City  Council  of  Aleknaqik,  May  H . Olson. 
Lawrence_Mur£hxx_§Ei , 77  IBLA  130  (Nov.  15,  1983) 


One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a conveyance  of  the  land  to  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  $ 1611 
(1976) , and  the  appeal  against  the  conveyance  must  be 
dismissed. 

Li_Joe_McVey,  77  IBLA  374  (Dec.  7,  1983) 


ROLES  CF  PRACTICE — Continued 
AE  EE A LS — Continued 
Dismissal — Continued 

Where,  in  its  statement  of  reasons  for  appeal, 
appellant  fails  to  allege  a cogniratle  interest  which 
has  been  adversely  affected,  appellant  will  be  con- 
sidered to  lack  standing,  and  the  appeal  will  be  dis- 
missed. 

Oregon  Natural  Resources  Council,  78  IBLA  124  (Dec.  27, 
1983) 


Notice  of  appeal  must  be  filed  within  30  days  f res 
the  date  that  the  party  appealing  receives  the  decision 
from  which  the  appeal  is  taken.  A timely  filing  cf  the 
notice  cf  appeal  is  jurisdictional  and  failure  tc  file 
the  appeal  within  the  time  allowed  requires  dississal. 

A statement  cf  reasons  in  support  of  an  appeal 
which  does  net  point  cut  affirmatively  in  wbat  respect 
the  decision  appealed  from  is  in  error  does  net  meet 
the  requiresents  cf  the  Department's  rules  cf  practice 
and  may  be  dismissed.  However,  dismissal  is  not  aar- 
datcry  and  each  case  will  be  considered  on  its  cwn 
merits. 

Score  international.  78  IELA  142  (Dec.  29,  1983) 


E f f ect_c f 

Due  process  does  not  require  notice  and  a prior 
right  to  be  beard  in  every  case  where  an  individual 
may  be  deprived  of  property  sc  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  beard  before 
the  deprivation  becomes  final. 

Robert  J.  King,  L.  K.  Hoi len  teak , 72  IB  I A 75  (Apr.  12, 
198  3) 


A protest  tc  issuance  of  an  oil  and  gas  lease 
tiled  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "pretest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  tc  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  tc  lease. 

The  filing  of  an  appeal  from  rejection  cf  a lease 
offer  or  application  preserves  the  viability  cf  tie 
offer  or  application  during  the  peDdancy  of  the  appeal. 
Thus,  where  it  is  shewn  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  tc  the  appellant. 

£oldje_Skgdr as,  72  IELA  120  (Apr.  14,  1983) 


Fajlure  tc_Appeai 

A prior  decision  of  the  Lepartment  will  not  be 
overturned  by  the  Beard  of  land  Appeals  where  the 
claimant  has  failed  tc  appeal  such  decision  and  in 
essence  acquiesced  tc  the  decision  for  a prolonged 
period  of  time. 

Ida  Eae  Bose.  Leo  G.  Comer.  73  IELA  97  (flay  23,  1983) 


The  timely  filing  of  a notice  cf  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent's 
estate  is  a jurisdictional  prerequisite. 

Estate  of  Raich  James  (Elmer)  Hail,  12  IEIA  62 
(Nov.  1C,  1983) 
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RULES, OF. PRACTICE — Continued 
AEEEAI.S-- Continued 
Hearings 

The  obligation  to  establish  a valid  colcr-cf-title 
claim  is  upon  claimant.  Where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a request  for  a fact-finding  hearing 
pursuant  to  43  CFR  4.415  will  be  denied. 

Bernard  R.  Snyder.  M._Marie  Snyder,  70  IELA  207 
(Jan. ”247  19837”' 


A hearing  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a material  issue  of  fact 
requiring  resolution  through  the  introduction  of  testi- 
mony and  other  evidence.  In  the  absence  of  such  an 
issue,  no  hearing  is  required. 

KernCo. Drillinq_Co.  gt.al.,  71  IBLA  53  (Feb.  22,  1983) 

Alumina  Development  Corp.  of  Utah,  77  IBLA  366  (Eec.  7, 
1983) 


Where  the  lessee  under  a noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a hearing  will  be 
ordered  so  that  a complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  C.  Grynberq.  74  IBLA  180  (July  18,  1983) 


An  evidentiary  hearing  is  properly  ordered  pursu- 
ant to  43  CFR  4.415  where  the  record  is  inconclusive  on 
an  issue  of  material  fact  dispositive  of  the  rights  of 
the  parties  to  an  appeal. 

Rosita  Trujillo,  77  IBLA  35  (Oct.  31,  1963) 


Motions 

A Government  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  when  in  connection 
with  a claim  for  interest  for  the  Government's  delays 
in  making  progress  payments,  the  Board  finds  that  the 
Government's  delays  were  unreasonable  but  also  finds 
that  there  is  no  genuine  issue  of  material  fact  and 
that  neither  the  Payments  to  Contractor  clause  nor 
the  Contract  Disputes  Act  of  1978  authorize  the  pay- 
ment of  interest  on  undisputed  underlying  claims. 
Noted  by  the  Board  was  the  fact  that  the  invoices 
on  which  the  claim  for  interest  is  based  had  been 
paid  several  months  before  the  contractor's  claim 
for  interest  was  submitted  to  the  contracting 
officer  for  a decision. 

Appeal  of  Casework  Installations,  Ltd . , IECA-1635- 
11-82  (June  7,  19837 


A contractor's  motion  for  reconsideration  and  to 
supplement  the  record  by  contractor's  testimony  after 
an  adverse  decision  by  the  Board  of  the  contractor's 
appeal,  decided  on  the  record  without  an  oral  hearing, 
is  denied  where  the  contractor  failed  to  request  a 
hearing,  and  its  motion  not  only  failed  to  satisfy  the 
newly  discovered  evidence  rule  but  also  failed  to  dis- 
close the  testimony  proffered. 

Appeal  of  Pebble_Haulersx  Inc.,  IBCA-1524-10-81 
“(Sept.  287  19837 


RULES  Of. PRACTICE — Continued 
AEEEAIS — Continued 
Pot  ic  ns — Continued 

In  a case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  cn  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a provision  of  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

In  a case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  failure  of 
a contractor  to  certify  its  claims  in  excess  of  $5C,CCC 
when  submitting  them  to  the  contracting  officer,  as 
required  by  sec.  6(c)  of  the  Contract  Disputes  Act  cf 
1976,  is  found  to  preclude  the  allowance  cf  interest 
provided  for  by  sec.  12  of  the  Act. 

Appeal  cf  Ferguson  Construction  Co.,  IBCA-1681-6-63 

”(Cct7  287  196  37” 


The  Eoard  rejected  appellant's  contention  that  cer 
tificaticn  cf  a claim  appended  to  a complaint  makes 
Government  counsel  an  agent  of  the  contracting  officer 
for  the  purpose  of  compliance  with  the  requirements  cf 
41  U.S.C.  $ 605(c)(1)  and  granted  the  motion  cf  the 
Government  to  vacate  the  Eoard's  decision  rendered  cn 
the  merits  and  tc  dismiss  the  appeal  for  lack  cf  juris- 
diction. 

L*  A.  Melka  Karine  Construction  6 Diving  Cc.^  Ire., 

I EC A-l 51 1- S- 6 1”  ( No v7~25  , 19837  *"”90”l777  491 


Not icecf  Appeal 

Where  ELM  unconditionally  rejects  an  oil  ard  gas 
lease  offer  tut  provides  a period  of  30  days  in  which 
to  cure  a deficiency  the  decision  is  not  interlccutcry 
and  the  30-day  period  for  filing  a notice  of  appeal 
begins  upon  receipt  of  the  decision. 

Car 1_ Gerard,  70  IELA  343  (Feb.  2,  1983) 


Where  ELM  affords  an  offerer  a period  cf  3C  days 
to  execute  stipulations  as  a condition  to  issuance  cf 
an  oil  and  gas  lease  and  states  that  failure  tc  ccmply 
will  result  in  rejecticn  of  the  offer  tc  lease,  the 
decision  is  interlocutory  and  there  is  no  right  cf 
appeal.  The  offeror  may  elect  tc  ccmply,  tc  ccmply 
under  protest,  or  to  let  the  30-day  period  run  witheut 
complying  and  appeal  the  resulting  ELM  decision 
rejecting  the  offer.  In  the  latter  case  the  efferer 
has  waived  the  right  to  ccmply  and,  if  the  appeal  is 
unsuccessful,  the  rejecticn  is  final  and  no  additional 
opportunity  tc  execute  the  stipulations  will  be  granted 

Fortune  Cjl  Cc.,  71  IELA  153  (Mar.  9,  1983) 

90  I.E.  64 


Where  EIE  informs  an  offerer  for  an  cver-tbe- 
counter  oil  and  gas  lease  that  it  is  prepared  tc  issue 
a lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  cf  ELM's  decision, 
the  decisicr  is  interlccutcry  and  the  30-day  period  fer 
filing  a notice  of  appeal  will  net  begin  until  the 
compliance  period  has  been  concluded. 

John  R.  Andersen.  71  IELA  172  (Mar.  10,  1983) 
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RULES_OF_PRACTICE — continued 
A E EEALS — Continued 
Reconsideration 

Where  an  appeal  is  dismissed  for  failure  to  timely 
file  a statement  of  reasons  in  support  thereof,  and  a 
petition  for  reconsideration  is  filed  which  essen- 
tially argues  that  the  failure  to  timely  file  the 
statement  of  reasons  with  the  Board  was  due  to 
ignorance,  such  a petition  for  reconsideration  has 
not  shown  extraordinary  circumstances  as  required  by 
43  CFR  4.21(e)  and  is  properly  denied. 

Where,  during  the  adjudication  of  a petition 
for  reconsideration  of  a dismissal  of  an  appeal  for 
failure  to  timely  file  a statement  of  reasons,  a review 
of  the  case  file  discloses  the  existence  of  a document, 
filed  after  issuance  of  the  adverse  decision  from  which 
an  appeal  was  taken,  which  delineates  the  points  in 
controversy,  such  a document  may  te  deemed  a statement 
of  reasons  and  the  decision  dismissing  the  appeal  will 
be  vacated. 

Wyrojning_Oil  6 Minerals^  Inc.  JCn  Reconsideration],, 

71~ IBL A 15  {Feb7~lo7~198 3 7 


The  Board  will  not  consider  an  issue  in  a petition 
for  reconsideration  which  was  not  timely  raised  and 
considered  below. 

Edmond  H.  Burns  S Hark  Hammons  v.  Anadarkc  Area 

Director^  Bureau  of  Indian  Affairs (Cn  Reccnsjdera- 

tion£,  11  I El A 133  (Har.~22T~198  3) 


A contractor's  motion  for  reconsideration  and  to 
supplement  the  record  by  contractor's  testimony  after 
an  adverse  decision  by  the  Board  of  the  contractor 's 
appeal,  decided  on  the  record  without  an  oral  hearing, 
is  denied  where  the  contractor  failed  to  request  a 
hearing,  and  its  motion  not  only  failed  to  satisfy  the 
newly  discovered  evidence  rule  but  also  failed  to  dis- 
close the  testimony  proffered. 

Appeal  of  Pebble  Haulers,  Inc.,  IBCA- 1524-10-81 
(SeptT  28,  1983) 


Under  43  CFR  4.21(c),  a request  for  reconsidera- 
tion of  a decision  of  the  Board  of  Land  Appeals  must  be 
filed  promptly  and  may  be  granted  only  in  extraordinary 
circumstances.  A petition  for  reconsideration  will  te 
denied  as  untimely  when  it  is  filed  more  than  6 months 
after  issuance  of  the  decision,  the  petition  raises  no 
new  matter,  and  the  only  apparent  justification  for 
such  late  filing  is  a reference  to  a recent  court  deci- 
sion which  has  no  controlling  effect  on  the  disposition 
of  the  appeal. 

Pathfinder  Mines  Corp. (Cn_ReconsideratJ.cn).,  76  IE  LA 

276  (Oct.  157  198  3) 


U nder  43  CFR  4.21(c),  a request  for  reconsidera- 
tion of  a decision  of  the  Board  of  Land  Appeals  must  te 
filed  promptly  and  may  be  granted  only  in  extraordinary 
circumstances.  A petition  for  reconsideration  will  te 
denied  as  untimely  when  it  is  filed  more  than  18  months 
after  issuance  of  the  decision,  the  petition  raises  no 
new  issues  or  matters,  and  the  only  apparent  justifica- 
tion for  such  late  filing  is  a reference  to  a recent 
communication  from  the  National  Park  Service  which  has 
no  controlling  effect  on  disposition  of  the  appeal. 

Tako  Mining  JOn  Reconsideration].,  77  IBL  A 30  (Oct.  31, 
19837 


L E S_CF_ E RJC 1 ICE — Co  n t i n ued 

AE  EEALS— Continued 

^ econ sg derat ion — Continued 

Under  43  CFR  4.314  and  4.315,  a decision  issued  by 
the  Board  of  Indian  Appeals  is  final  for  the  EepartBent 
without  further  action.  Ihe  filing  of  a petition  for 
reconsideration  is  not  required  for  finality. 

Saleh  Logging  Co.,  Inc.,  Cant  S Russell,  Inc,  v. 

Assistant, Area  Director (Economic  EevelopmentJ , 

Portland  Area  Office^  Eureau  of  Indjan  Affjgrs, 

12  IEI A 126  (tec.  22,  1983)"  ~ 


Service  cn_Adverse_Party 

BLE  may  not  summarily  dismiss  a private  contest 
complaint  against  a homestead  entry  for  failure  to 
file  with  BIB  proof  of  service  cn  the  contestee  within 
30  days  of  service,  as  required  by  43  CFR  4.450-3, 
where  the  evidence  indicates  that  the  contestant 
actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  cn  appeal. 

Jessje_l.  Wjnegeart  v.  Glenn  K*  Erice , 74  IEIA  373 
1 Jul y~ 2 s7"l 96  3)  ~ ~ 90  l.E.  336 


Standing., to  Appeal 

Under  43  CFR  4.410,  a party  must  te  adversely 
affected  by  a decision  of  an  officer  of  the  Eureau  of 
Land  Management  in  order  to  have  the  right  to  appeal  to 
the  Board  of  Land  Appeals. 

James  M..Chudncw  et  al..  70  I EL A 71  (Jan.  11  , 1983) 


Where  appellant's  statement  of  reasons  fer  appeal 
from  a decision  to  include  certain  lands  in  a wilder- 
ness study  area  fails  to  assert  any  right,  claim,  title 
or  interest  in  the  subject  lands,  nor  any  use  cf  them 
which  will  be  adversely  affected,  appellant  will  he 
considered  to  lack  standing  to  appeal,  and  the  appeal 
will  be  dismissed. 

Phelps  Dodge  Cert,  et  al..  72  IELA  226  (Apr.  26,  1963) 


Where  a pretest  is  filed  to  a competitive  pbes- 
pha'.e  lease  offering,  which  protest  is  denied,  and  a 
timely  appeal  is  filed  by  the  protestant , the  pretes- 
tant  is  "a  party  to  the  case"  within  the  meaning  cf 
43  CFR  4.41C.  In  order  to  maintain  the  appeal, 
however,  such  a party  must  also  show  an  interest  which 
has  teen  adversely  affected  by  the  decision  appealed. 

Jchn_D._ Archer , 74  IELA  323  (July  28,  1963) 


Standing  to  appeal  is  limited  to  a party  tc  a case 
adversely  affected  by  a decision  of  the  Eureau  cf  Land 
Management.  An  appeal  may  be  dismissed  without  prej- 
udice as  premature  where  it  is  filed  prior  to  an 
adverse  adjudication  cf  appellant's  rights  by  ELM. 

Cities  of  Colorado  Springs  S Aurora.  77  IELA  395 
~(Dec7~97~19e  17 


Where,  in  its  statement  cf  reasons  for  appeal, 
appellant  fails  to  allege  a cognizable  interest  which 
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Standing_to  Appeal — Continued 

has  been  adversely  affected,  appellant  will  be  con- 
sidered to  lack  standing,  and  the  appeal  will  be  dis- 
missed . 

Oregon_Natural_Resourses_Cgu£cil , 78  IBLA  124  (Dec.  27, 
1983) 


Statement  of_R easons 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
subject  to  dismissal  in  the  exercise  of  the  Board's 
discretion  when  the  appellant  fails  to  file  a statement 
of  reasons  in  support  of  the  appeal  withir.  the  time 
permitted  by  Departmental  regulation. 

George  L.  Clay  Lee  et  al.,  70  IBLA  196  (Jan.  21, 

19  83)""" 


Where  an  appeal  is  dismissed  for  failure  to  timely 
file  a statement  of  reasons  in  support  thereof,  and  a 
petition  for  reconsideration  is  filed  which  essen- 
tially argues  that  the  failure  to  timely  file  the 
statement  of  reasons  with  the  Board  was  due  to 
ignorance,  such  a petition  for  reconsideration  has 
not  shown  extraordinary  circumstances  as  required  by 
43  CFR  4.21(e)  and  is  properly  denied. 

Where,  during  the  adjudication  of  a petition 
for  reconsideration  of  a dismissal  of  an  appeal  for 
failure  to  timely  file  a statement  of  reasons,  a review 
of  the  case  file  discloses  the  existence  of  a document, 
filed  after  issuance  of  the  adverse  decision  from  which 
an  appeal  was  taken,  which  delineates  the  points  in 
controversy,  such  a document  may  be  deemed  a statement 
of  reasons  and  the  decision  dismissing  the  appeal  will 
be  vacated. 

Wyoming  Oil  £_Mineralsx  Inc.  JCn  Reconsideration]., 

7 l"*IBLA  15  “(Feb7”o7“98  3) 


It  is  the  obligation  of  the  appellant  to  shew 
error.  Therefore,  when  a statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

United  States_y_._Cannor_et  al.,  72  IBLA  254  (Apr.  27, 
198  3“' 

Bob  G.  Howell.  75  IBLA  113  (Aug.  12,  1983) 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  some  right  subjects  his  appeal  to  dismissal. 

B.  H.  Northcutt.  75  IBLA  305  (Aug.  30,  1983) 


A decision  dismissing  the  protest  of  the 
third-drawn  oil  and  gas  lease  applicant  against  the 
prospective  issuance  of  the  lease  to  either  the  first- 
or  second-drawn  applicants  will  be  affirmed  where  the 
statement  of  reasons  for  appeal  merely  repeats  the 
wholly  unsubtantiated  allegations  of  the  pretestant 
that  the  others  each  had  made  agreements  which  invested 
third  parties  with  undisclosed  interests  in  their 
applications,  in  violation  of  regulations. 

John  W ■ Childress.  76  IBLA  42  (Sept.  14,  1983) 


SU.IIS_CF_  PRACTICE — Continued 

AEEEAIS — Continued 

Statement  cf_Reascns — Continued 

An  appeal  to  the  Board  of  land  Appeals  will  he 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  for  maintaining  the 
action  is  apparent. 

Village  S City  Council  of  Aleknaqjk,  Kay  M.  Cleon, 
Lawrence  Murphy,  Sr..  77  I EL A 130  (Nov.  15,  1983) 


The  waiver  by  an  appellant  of  a specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  tc 
the  Eoard  of  Land  Appeals. 

^obj, l_Cgl_Ccrp . , 78  IELA  107  (Dec.  20  , 1983) 


A statement  of  reasons  in  support  of  an  appeal 
which  does  net  point  cut  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  net  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.  However,  dismissal  is  net  man- 
datory and  each  case  will  be  considered  on  its  cue 
merits. 

Score  Inter  national . 78  IELA  142  (Dec.  29,  1983) 


Tim’ely_  fgl.jng 

Notice  cf  appeal  from  the  dismissal  of  a 
protest  filed  by  the  State  cf  Alaska  pursuant  tc 
sec.  905(a)(5)(B)  of  the  Alaska  National  Interest  Land 
Conservation  Act,  43  D.S.C.  § 1634(a)(5)(E)  (Supp.  IV 
1980)  , must  he  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  decision  from 
which  the  appeal  is  taken.  The  timely  filing  cf  a 
notice  cf  appeal  is  jurisdictional  and  failure  tc  file 
the  appeal  within  the  time  allowed  requires  dismissal 
of  the  appeal. 

S ta te_of _ Alas k a , 70  IELA  369  (Feb.  3,  1983) 


An  appellant's  statement  as  to  when  the  decisicn 
being  appealed  was  received  will  be  accepted  in  the 
absence  of  ary  proof  in  the  record  that  the  decisicn 
was  received  earlier. 

Lillian  Lcrdx  a.k.a.  Lilljan  George  va  Comm'r  cf 
ian~A  f f airI7  11  IEI  A~5l“f  eb.~97”l  98  37”' 


Notice  cf  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  cf  a notice  cf  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  cf  the  appeal. 

Ina  May  Collier  Jchnscn  et  al.,  72  IELA  26  (Apr.  5, 
1983) 

Jerald  F.  Russejl.  Eatricia  K.  Bussell,  72  IELA  28 
1 A pr7~57  1983) 

James  Mx  Ch ud now.  Laurent  A.  Geishert,  72  IELA  € C 
1 Apr . I2,“S8  3)~ 

Gary  T.  Suhrje,  75  IELA  9 (Aug.  2,  1983) 

Il2.ld_.Bs_ EaJ d win , 75  IELA  251  (Aug.  25,  1983) 

Bed  Rock  Golf  S Recreational  Ass'n.  Inc..  77  IELA  87 
(Nov7  9, ”1983)”' 
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lt[LES_OF_PRACTICE — Cont  inued 

APPEALS — Continued 

Timely_ Filing — Continued 

An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  90  days  after  a contractor’s  receipt  of  a 
final  decision  was  dismissed  with  prejudice  as  untimely. 

A££eal  of  B 6 B Contractors.  IBCA  1646-1-63  (May  13, 
1983”  ” -----  - gc  I>D>  226 


Regulation  43  CFR  4.401(a)  authorizes  a 10-day 
grace  period  for  the  filing  of  documents  required  under 
43  CFR,  Part  4,  Subpart  E,  if  the  document  was  trans- 
mitted or  probably  transmitted  to  the  office  in  which 
the  filing  is  required  before  the  end  of  the  period  in 
which  it  was  required  to  te  filed.  Where  the  final  day 
of  the  grace  period  is  a Saturday  and  the  following 
Monday  is  a Federal  holiday,  a document  filed  on  lues- 
day,  if  timely  transmitted  to  the  proper  office,  meets 
the  requirements  of  the  regulation. 

Ida  Mae  Bose.  Leo  G.  Comer.  73  IBLA  97  (May  23,  1983) 


An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  90  days  after  a contractor’s  receipt  of  a 
contracting  officer's  final  decision  is  dismissed  as 
untimely. 

Appeal  of  Tj,bbals  Construct jonx  Inc.,  IBC A-1618-9-82 

( Nov7”7”983  j" 


Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  of  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  of  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Board  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

Appeal  of  Denver  Pump  Co.^  Inci#  IBCA-1725-9-83 

(Nov”l47”983”‘ 

Ap£eal_of_Nichqlson  Construction  Co.,  IBCA-1711-8-83 
(NovT  307  1983)  ” ~ ~ 90  I.C.  494 


The  waiver  by  an  appellant  of  a specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  to 
the  Board  of  Land  Appeals. 

“obii_Oil_Cor£. , 78  IBLA  107  (Dec.  20,  1983) 


Notice  of  appeal  must  te  filed  within  3C  days  from 
the  date  that  the  party  appealing  receives  the  decision 
from  which  the  appeal  is  taken.  A timely  filing  of  the 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  time  allowed  requires  dismissal. 

§SO£®_lJ3i££I!3iicnal,  78  IBLA  142  (Dec.  29,  1983) 


EVIDENCE 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  cf  assay 
certificates  to  justify  the  chief  expert  witness’  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 


BULES_CF_PRACTICE — Continued 
EVIDENCE — Continued 

objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
adainist rati ve  proceedings. 

Onited  States  v.  Pgchard  S*  Arbc,  70  IBIA  244 
(Jan.  25,  1 9817“ 


It  is  the  obligation  of  the  appellant  to  shew 
error.  Therefore,  when  a statement  of  reasons  dees 
net  with  seme  particularity  show  adequate  reasens  fer 
appeal  and  support  the  allegations  with  evidence  shew- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

Onited  States  v^  Connor  et _aJL. , 72  IBLA  254  (Apr.  27, 
198  37”  ” 

Bob  G.  Bowel 1 . 75  IE1A  113  (Aug.  12,  1983) 


The  record  established  at  the  hearing  in  a mining 
claim  contest  is  the  sole  basis  for  determining  tie 
validity  of  a claim. 

United  States  v.  Lee  B*  Bice.  Goldqe  E.  Rjpe,  73  IEIA 
12  8”  May”  23”  19  £ 3j 


Where  the  lessee  under  a noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  te  within  a known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a hearing  will  te 
ordered  sc  that  a complete  record  may  te  developed. 
Cnly  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  C.  Grynberg.  74  IELA  180  (July  18,  1983) 


The  legal  presumption  that  administrative  effi- 
cials  have  properly  discharged  their  duties  and  net  lest 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary. However,  the  presumption  is  not  overccae  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.  Rather,  BLM’s  denial  of  its  receipt  cat  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  net  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLM  office. 

£ sek a^_ B a r_£c rp_.  • 75  IBIA  57  (Aug.  5,  1983) 

I ho m a s_ Johnson,  77  IELA  20  (Oct.  31,  1983) 


Where  the  Eoard  found  that  the  Governnent  failed 
to  produce  documentation  for  its  claimed  actual  costs 
resulting  from  the  contractor's  failure  to  complete  the 
contract,  it  held  that  the  general  statements  in  the 
testimony  cf  the  Government  witnesses  became  nothing 
more  than  reassertiens  of  the  disputed  allegations  cf 
its  claim  and  insufficient  to  sustain  the  burden  cf 
proof . 

Appeal  of_Charley  0.  Estes,  d^t^a^  Phoenix  Re  fetes  ta- 
lioilco”  I EC  A-ll  98-7-78  ( Aug .”l 1 ,”l 98  3)  ”90”l.l”366 
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The  Federal  Land  Policy  and  Management  Act  cf 
1976,  43  U.S.C.  § 1744  (1976),  provides  that  owners  cf 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.  A cer- 
tificate which  purports  to  be  a certificate  cf  location 
might  be  a certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  cf  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion. If  a claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina  Development  Corp.  of  Utah,  77  IELA  366  (tec.  7, 

19837 


Where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  Yellowstone  River  subsequent  tc  Ncrth 
Dakota-Montana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

David  A.  Provinse.  78  IBLA  85  (Dec.  16,  1983) 


GOVERNMENT  CONTESTS 

Where  the  owner  of  an  interest  in  a mining  claim 
dies  prior  to  the  filing  of  a contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

Unpted  States  v.  Joseph  Laczkowskj  & Eula  G.  Jones 
JMontneylT  7l“ELA  364”Mar7_287”l983)”' 


It  is  not  the  function  of  the  Board  cf  Land 
Appeals  to  make  an  inquiry  into  the  motivation  of  any 
Government  agency  which  has  initiated  a contest  against 
mining  claims.  The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  net  cf 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.  The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  void  upen 
a shewing  of  lack  of  discovery  of  a valuable  mineral 
deposit  upon  the  claims. 

Unjted  States  vx  Lee  H.  Ricex  Goldie  E.  Rice,  73  IELA 
12  8 (May~2  3 , 19837 


In  a government  contest  of  an  association  placer 
mining  claim  on  a charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  $ 28  (1976) , each 
co-owner  of  the  claim  is  an  indispensable  party  tc  the 
proceeding,  and  a failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a decisicn 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a mere  nullity  and  of  no  effect.  Union  Oil  Cc.  of 

California (Supp^).,  72  I.D.  313  (1965)  is  overruled  and 

rescinded  on  this  point. 

United  States  v.  Energy  Resources  Technology  Landx  Incix 
et_al. , 74  IBLA  117  (June_30,  1983) 


2!2I|S_OF_.Pj>  A£2IC;.g — C c ctinued 

GOVERNMENT  CONTESTS — Continued 

Where  conflicting  evidence  existing  in  the  case 
file  and  subxitted  cn  appeal  concerning  a Native  allot- 
ment applicant's  use  and  occupancy  cf  the  land  raises 
factual  issues,  the  Bureau  of  Land  Management  sbculd 
initiate  a Government  contest  sc  that  the  factual 
issues  can  be  resolved  at  a hearing. 

Katmajland,  Inc.,  et  al..  77  IBLA  347  (Dec.  5,  1983) 


HEARINGS 

Where  there  are  disputed  facts  determinative  cf 
the  legal  issues  posed  therefrom,  this  Beard  has  the 
discretionary  authority  to  order  a hearing  cn  the 
matter  before  an  Administrative  Law  Judge  pursuant  tc 
43  CF R 4.415. 

Patricia ,Cr. Alker.  7C  IELA  211  (Jan.  24,  1983) 


No  lease  fer  lands  cn  which  there  is  a well 
capable  of  producing  cil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  tc  prcduce, 
unless  the  lessee  fails  tc  place  the  well  in  a pro- 
ducing status  within  60  days  cf  receipt  of  notice  tc 
do  so.  Upon  a ELM  determination  that  a lease  has 
expired  at  the  end  cf  its  extended  term  because  the 
well  cn  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  cf  record  are  entitled 
to  nctice  and  an  opportunity  to  request  a hearing  cn 
the  issue  cf  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  cf  fact 
regarding  the  status  cf  the  well. 

£ 6 K Petroleum.  Inc. . Twin  Arrow.  Inc.,  70  IELA  354 

( F eI7  37” 198  37” 


A bearing  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a material  issue  cf  fact 
requiring  resolution  through  the  introducticn  cf  testi- 
mony and  ether  evidence.  In  the  absence  cf  such  an 
issue,  nc  hearing  is  required. 

fternCc  Drilling  Cc?  et  al..  71  IELA  53  (Feb.  22,  1983) 

Alumjna  Development  Ccrp.  of  Utah,  77  IELA  366  (Dec.  7, 
1983) 


A request  fer  postponement  made  at  a hearing  is 
properly  denied  where  there  has  teen  no  shewing  cf  an 
extreme  emergency  which  could  net  have  been  antici- 
pated and  which  justifies  teyend  question  the  granting 
cf  a postponement.  This  standard  is  not  met  by  a 
request  tc  pcstpcne  a hearing  to  obtain  the  testimony 
of  additional  witnesses  when  the  need  fer  the  testimony 
was  anticipated  mere  than  1 month  prior  to  the  hearing 
and  the  party  seeking  postponement  failed  tc  file  a 
proper  motion  at  that  time. 

Geosearch.  Inc..  Lloyd  Chemical  Sales.  Inc,  v. 

Resource  Service  Co..  Inc..  Eureau. of _Land_janace- 
ment7  7 1“ IELA- 138”ia r7” 9 , 1983) ~ 


Upon  a determination  that  production  has  ceased  cn 
an  cil  and  gas  lease  in  its  extended  term  by  reason 
cf  such  prcducticn  because  the  well  on  the  lease  is  nc 
longer  capable  cf  production  in  paying  quantities,  the 
lessees  cf  record  are  entitled  tc  nctica  and  an  oppor- 
tunity tc  request  a hearing  on  the  issue  cf  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
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evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  veil. 

iSE§I_Energx_Cor£i#  71  IBLA  237  (Mar.  18,  1983) 


Due  process  does  not  require  notice  and  a right  to 
a prior  hearing  in  every  case  vhere  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

AD cn , 71  IBLA  380  (Mar.  29,  1983) 

Philip  A.  Cramer,  74  IBLA  1 (June  21,  1983) 


where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Billy_Mgrry,  72  IBLA  13  (Apr.  4,  1983) 


Due  process  does  not  require  notice  and  a prior 
right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  lcng  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 

Robert_J ._KingA  L.  K.  Hollenbeak,  72  IBLA  75  (Apr.  12, 
1983) 


The  record  established  at  the  hearing  in  a mining 
claim  contest  is  the  sole  basis  for  determining  the 
validity  of  a claim. 

U ni ted_S ta tes_vi_Lee_ Hi_R jcex_Ggl dqe_Ei_R ice , 73  IBLA 
128  (May~23,  19837 


Where  a notice  of  intent  to  bold  a hearing 
pursuant  to  30  U.S.C.  § 621(b)  and  43  CFR  3736.1(b), 
when  transmitted  and  received  by  the  locators  of  the 
claims  at  issue,  correctly  identifies  all  locators  of 
record  as  of  that  time,  the  substitution  or  addition  of 
subsequent  transferees  is  the  obligation  of  those  who 
have  acquired  such  an  interest  and  their  failure  to 
participate  in  the  hearing  will  not  vitiate  that  hearing. 

Gregg  M.  Millar.  74  IBLA  205  (July  18,  1983) 


Due  process  does  not  require  notice  of  a right  to 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  an  asserted  property  right  sc  lcng  as 
the  individual  is  given  notice  and  an  opportunity  to  be 
heard  before  the  deprivation  becomes  final. 

John_D._Archer_et_al. , 75  IBLA  128  (Aug.  15,  1983) 


1SIIS_CF_ PRACTICE — Continued 
HEARINGS — Continued 

If,  prior  to  summary  dismissal  of  a mining  contest 
complaint,  a ccntestee  answers  without  questioning  the 
service,  any  defect  in  service  will  be  deemed  waived  as 
to  such  answering  ccntestee. 

United  States  v^  Norman  Montgomery  et  al.,  75  IELA  356 
(AugT  31,  19837 


Where  an  appellant  establishes  that  an  appraisal 
of  the  value  of  sand  and  gravel  removed  from  land 
patented  under  the  Stock-Raising  Homestead  Act,  as 
amended , 43  U.S.C.  § 291  (1970)  , did  not  ccnsider  the 
rights  to  compensation  of  the  surface  owner  in  its 
determination  of  trespass  damages,  the  case  may  be 
referred  to  the  Hearings  Division  for  a fact-finding 
hearing. 

Erowne-Tankersley (lr ust j. , 76  I E 1 A 48  (Sept.  19,  1983) 


Where  there  exist  factual  questions  about  the 
location  of  a subdi visional  corner  in  a dependent 
resurvey,  the  Beard  of  Land  Appeals  may  order  a hearing 
pursuant  to  43  CEF  4.415  to  resolve  these  questicr.s. 

Elmer_  A ._  Swa  n_et_u  x_. , 77  I E I A 99  (Nov.  14,  1963) 


In  order  to  be  entitled  to  an  adjudicative  hear- 
ing, as  an  adjunct  of  due  process,  a party  must  have  a 
sufficient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Village.  S Cjty  , Counc j.1  of  Aleknaqjk,  gay  M.  Clscn, 
Lawrence  Murphy.  Sr..  77  IEIA  130  (Nov.  15,  19837 


Where  a Native  allotment  applicant  alleges  use  and 
occupancy  pricr  to  the  filing  of  a State  selection 
application,  it  is  improper  to  reject  bis  application 
without  affording  him  nctice  and  opportunity  for  a 
hearing.  The  Eureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a party  to  such  contest. 

Wa,lter_Titus  JCn_Re£cnsiderat.jonX,  77  IELA  321  (Dec.  1, 
198  37 


PRIVATE  CCSTESTS 

Jurisdiction  ever  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  net  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocation  of 
a claim  following  a rival  claimant’s  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976). 

I BCC  Services.  73  IELA  374  (June  15,  1983) 


BLM  may  net  summarily  dismiss  a private  ccrtest 
complaint  against  a homestead  entry  for  failure  to 
file  with  Et M proof  of  service  on  the  contestee  within 
30  days  of  service , as  required  by  43  CFR  4. 45C-3 , 
where  the  evidence  indicates  that  the  contestant 
actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

BLE  may  not  dismiss  a private  contest  complaint 
against  a homestead  entry  for  failure  to  offer  reasons, 
not  a matter  of  public  record,  in  accordance  with 
43  CFR  4.45C-1,  where  the  complaint  alleges  failure  to 
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establish  a residence  within  6 months  after  the  date  of 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  ELM 
land  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  examination  of  the  land  prior 
to  the  last  day  on  which  a residence  could  be 
established . 

BLM  must  dismiss  a private  contest  complaint 
against  a hcmestead  entry  where  it  is  not  supported  by 
the  affidavit  of  a corroborating  witness  which  alleges 
facts  which,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  by  43  CFR  4. 450-4  (c). 

Jessie  L._Winegeart_v.  Glenn  W.  Price,  74  IBL A 373 
~(3uly~2  97~1983)  “ 90  I. C.  338 


Patentees  under  the  Stock-Raising  Hcmestead  Act  cf 
1916  have  an  adverse  interest  sufficient  to  bring  a 
private  contest  against  allegedly  invalid  mining  claims 
located  for  minerals  reserved  to  the  United  States, 
which  claims  threaten  to  destroy  the  value  of  the  sur- 
face of  their  patented  lands. 

Joanne  Massirio  v.  Western  Hills  Mining  Ass'n 

IEIIII*  7 8~ I EL A~1 5 5 ( D ec7~ 2 97” 1 98  37”" 


PROTESTS 

A protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  based  cn  vague  alle- 
gations of  noncompliance  with  leasing  regulaticns  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Juan  Martin.  71  IBLA  211  (Mar.  15,  1983) 


Under  the  Department's  Rules  of  Eractice,  43  CFR 
4.450-2,  a protest  is  any  objection  to  an  action  pro- 
posed to  be  taken.  A protest  may  not  be  used  in  a case 
where  no  appeal  against  a Bureau  of  Land  Management 
decision  was  taken  during  the  period  allowed  for  such 
appeal. 

Horizon  Exploration  Co..  72  IBLA  43  (Apr.  7,  1983) 


A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestart's  appli- 
cation or  offer  to  lease. 

Goldie  Skodras.  72  IBLA  120  (Apr.  14,  1983) 


Where  a protest  is  filed  to  a competitive  phos- 
phate lease  offering,  which  protest  is  denied,  and  a 
timely  appeal  is  filed  by  the  protestant,  the  prctes- 
tant  is  "a  party  to  the  case"  within  the  nearing  cf 
43  CFR  4.410.  In  order  to  maintain  the  appeal, 
however,  such  a party  must  also  show  an  interest  which 
has  been  adversely  affected  by  the  decision  appealed. 

John  D.  Archer.  74  IBLA  323  (July  28,  1983) 


RULES  CF  PRACTICE — Continued 
PROTESTS— Continued 

Where  protests  tc  a mineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  affirmatively  establishing  that  patent  should 
not  issue  and  that  ELK's  decision  vas  in  errcr. 

In  re  Pacific  Coast  Molybdenum  £c. , 75  IELA  16  (Aug.  5, 
1983)  * 90  I.E.  352 


SUEERVISCRy  AUTHORITY  CF  THE  SECRETARY 

In  the  Eepartment's  appellate  process  involving 
review  cf  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  beard  with 
authority  tc  act  as  fully  and  finally  as  might  the 
Secretary,  is  net  sc  limited  in  the  scope  of  review 
and  decisionmaking  as  tc  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  net  tc  be  arbitrary 
or  capricicus,  unless  such  a limitation  on  the  sccpe 
of  appellate  review  has  teen  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  tc 
review  de  neve  all  official  actions  and  tc  decide 
appeals  cn  the  basis  cf  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  cn  the  basis 
cf  public  policy  cr  public  interest  in  cases  involving 
the  exercise  of  discretion. 

Unqted  S'tatjj  Fjsb  S Wildlife  Servyge,  72  IELA  218 

1 A pr7~2 57” 1 98  37 


In  exercising  the  full  review  authority  cf  the 
Secretary  of  the  Interior,  the  Board  of  Indian  Appeals 
is  net  required  to  uphold  a decision  of  the  Eureau  cf 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upon  substantial  evidence  in  the  record,  but  has 
the  authority  tc  review  the  decision  de  ncvc. 

Puetlc  cf  Laguna  v._Assijtant  Secretary.for  Indian 
hi fiIts7_12"lEIA  80  (Eec.~77~198 1J  90“l7c.  521 


S ECJET A RY_CF_THE_ INTERIOR 

(See  also  Administrative  Authority — if  included  in  this 
Index. 7 

The  Secretary  cf  the  Interior  is  autberized,  and 
is  under  a duty,  to  consider  and  determine  what  lands 
are  public  lands,  wbat  public  lands  have  been  cz  should 
be  surveyed,  and  what  public  lands  have  been  cr  remain 
to  be  disposed  cf  by  the  United  States,  and  he  has  the 
authority  to  extend  or  correct  the  surveys  cf  public 
lands  as  may  be  necessary,  including  the  surveying  cf 
lands  omitted  from  earlier  surveys,  and  making  resur- 
veys to  reestablish  corners  and  lines  of  earlier 
official  surveys. 

Mr.  S Mrs.  Jchr  Kcormans.  70  IE  I A 75  (Jan.  11,  1963) 
Elmer  A.  Swan  et  ux..  77  IELA  99  (Rev.  14,  1983) 


The  Secretary  cf  the  Interior  is  net  estepped 
by  the  principles  of  res  judicata  or  finality  cf  admin- 
istrative acticn  frem  ccrrecting,  reversing,  cr  ever- 
ruling  an  erroneous  decision  by  subordinates  cr 
predecessors  in  interest.  The  Eoard  of  land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  net  required  tc 
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accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathfinder  Mines  Corp.,  70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

Carl  J.  Taffera.  71  IBLA  72  (Feb.  22,  1983) 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a duty  to  consider  and  determine  what  lands 
are  public  lands  of  the  United  States,  and  after  having 
made  that  determination  the  Secretary  has  the  authority 
to  determine  the  validity  of  mining  claims  on  any 
public  lands  of  the  United  States,  including  lands  in 
national  parks,  after  adequate  notice  and  opportunity 
for  a hearing. 

United  States  v.  William  lavon  Chappell  et  al. , 

72~ IBLA  88  ( Apr”l3,“l983)”" 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a limitation  on  the  scope 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.  Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

United  States  Fish  6 W±ldlj,fe_ Service , 72  IBLA  218 
( AprT  257  1983) 


The  authority  of  BLM  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  to 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.  The  Board,  therefore,  may  affirm,  reverse 
or  modify  such  boundary  designations  on  appeal  with 
finality,  and  BLM's  ministerial  implementation  of  such 
final  decisions  will  not  create  a new  right  of  appeal. 

Phsl£s_Dqd£e_Cor p^_e t_a 1^ , 72  IBLA  226  (Apr.  26,  1983) 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(94  Stat.  2371)  , does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 


SECRET A BY„CF_THE_IN1ERICR— Con tinued 

In  reviewing  a decision  of  the  Assistant  Secretary 
for  Indian  Affairs  referred  to  the  Board  of  Indian 
Appeals  by  the  Secretary  of  the  Interior  under  43  CEB 
4.22C  (a)  (2)  , the  Board  has  the  full  authority  cf  the 
Secretary  tc  review  questions  both  of  law  and  cf 
discretion. 

Pueblo  of  Laguna  v«  Assistant  Secretary  for  I nd  ja r 
Affairs,  12  IEIA  80~"(Lec7  7, "19837“"”  ”””“90"l.c7  521 


segregation 

Where  land  is  within  a grazing  lease  issued  pursu- 
ant tc  the  Act  cf  Mar.  4,  1927,  §§  £S&£2 dej),  43  U.S.C.A. 
9 316  (West  Supp.  1982),  and  that  fact  is  properly 
noted  on  the  public  land  records,  the  land  is  segre- 
gated from  entry  as  a trade  and  manufacturing  site 
under  sec.  1C  cf  the  Act  cf  May  14,  1898,  as  amended, 

43  U.S.C.  $ 687a  (1976).  Where,  hcwever,  the  record 
indicates  that  the  Eureau  cf  Land  Management  treated 
the  entryman *s  notice  of  location  of  a settlement  claim 
as  a petition  for  determination  under  43  CFR  423C.1 
and  approved  it  tc  the  extent  of  any  conflict  with  the 
grazing  lease,  the  lease  will  net  be  a tar  tc  the  ini- 
tiation cf  that  settlement  claim. 

Hefllietta_Jcterts_Vaden,  70  IBLA  171  (Jan.  20,  1963) 


A mining  claim  located  cn  land  segregated  and 
closed  to  mineral  entry  by  notaticn  of  an  application 
for  withdrawal  in  the  official  EIM  records  is  null  and 
void  ab  initic. 

J ._Ea t_Kauf raa n , 71  IEIA  183  (Mar.  10,  1983) 


Where  an  act  cf  Ccngress  directs  segregation  cf 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  cf  whether  such  a segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  frem 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  frem  historical  interpretations  cf  the 
Department  ccncerning  the  act  or  other  similar  acts. 

C._Glenn_Cljver,  73  IELA  56  (May  12,  1983) 

dch n_ L._Gr assjje ier , 77  tela  156  (Nov.  16,  1983) 


A mining  claim  located  cn  land  segregated  frem  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a small  tract  classification  order  is 
null  and  void  ab  initio. 

!££est_U_ Ere win^ten , 73  IELA  167  (May  24,  1983) 


BLM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4 of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  §§  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  cf  entry  under 
the  public  land  laws  pursuant  to  sec.  3 of  the  Act  cf 
Mar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Cclcradc  River  Ccmmis- 
sicn  cf  the  State  cf  Nevada.  The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  of  ELM. 

Retina  Anne  Jones,  Claudie  lee  Jcnes,  76  IEIA  17 
(Sept.  6,  1SE  3) 


Larry  McMaster  et  al. 


76  IBLA  370  (Cct.  25,  1983) 
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SEGREGATION — Continued 

Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  §§  869 
to  869-4  (1976) , and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  void  ab  initio 
because  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a mineral  reservation  to 
the  United  States. 

In  order  to  establish  that  a notice  cf  location 
of  a mining  claim  is  an  amended  location  which  relates 
back  prior  to  a BLH  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  §§  869  to  869-4 
(1976) , the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.  In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a relocation. 

S2Hald_R.  Graham^  Dorothy  L.  Graham,  77  I EL A 174 
(Nov.  17,  19837 


sball_tract_act 

GENERALLY 

The  Small  Tract  Act,  43  U.S.C.  § 682a  (1976)  was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976. 

Leon_H ._Rockwell_et_alJ,  , 72  IBLA  373  (Bay  4,  1983) 

Betha_McConkeyA  Robert  L.  Cook,  74  IBLA  4 (June  21, 
1983) 

Siidys_Yonich^  Doris  L-_Hartley,  74  IBLA  285  (July  25, 
1983) 

Ant hony_Chi ar enz a_et_ali , 74  IBLA  350  (July  28,  1983) 
Bussel l_R-_Gilsgn , 76  IBLA  20  (Sept.  6,  1983) 


Where  BLM  makes  an  unequivocal  offer  to  sell  a 
small  tract  and  invites  acceptance  by  submitting  a 
prescribed  amount  as  full  payment,  and  where  an 
individual  submits  the  payment,  a binding  contract 
passing  equitable  title  to  the  buyer  is  created. 
Thereafter,  BLM  holds  legal  title  in  trust  for  the 
purchaser  and,  as  soon  as  any  impediments  to  conveyance 
of  full  legal  title  are  removed,  it  is  obliged  to  con- 
vey title  to  him,  without  additional  charge. 

Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Management  Act 
of  1976,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vested  contractual  equitable  property  right.  Thus,  the 
repeal  of  the  former  by  the  latter  did  not  remove  the 
Department’s  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a binding  contract  to  do  sc  had 
been  created  prior  to  the  enactment  of  FLPMA. 

£Jiester_F._Dawsgn,  7 3 IBLA  27  (May  9,  198  3) 


The  Small  Tract  Act,  43  U.S.C.  § 682a  (1976)  was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976. 

The  mere  filing  of  a small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.  When  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 


SBALL_TRACT_ACT — Continued 
GENERALLY— Continued 

will  not  be  disturbed  in  the  absence  cf  positive, 
substantial  evidence  that  it  is  in  error. 

3o h n_ Ci  1 1 ^ ng h a m_ e t_ a , 73  IELA  15o  (Kay  24,  1983) 


APPLICATIONS 

The  mere  filing  cf  a small  tract  application  dees 
not  create  in  the  applicant  any  right  or  interest  it 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  cf  admitistrative 
delay  in  processing  the  application.  When  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  cf  positive, 
substantial  evidence  that  it  is  in  error. 

Ieon_H._|cckwell_et_ali,  72  IELA  373  (May  4,  1983) 


The  mere  filing  cf  a small  tract  application  dees 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  cf  administrative 
delay  in  processing  the  application. 

5ijdjs_ Yen ich^_ Leris  1.  Hartley,  74  IELA  285  (July  25. 
1983) 

An t hgny_Ch iar e n za_e t_ al . , 74  IELA  350  (July  28,  1983) 
Bussell. ,Bf M§jlsgn.  76  IELA  20  (Sept.  6,  1983) 


APPRAISALS 

The  mere  filing  cf  a small  tract  applicaticn  dees 
not  create  in  the  applicant  any  right  or  interest  ir 
the  land.  An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  § 682a  (1976),  cannct  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.  when  the  current 
fair  market  value  cf  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  cf  positive, 
substantial  evidence  that  it  is  in  error. 

S®ii!J_BcCcnkeyx_ Robert  L.  Cook,  74  IELA  4 (June  21, 
1983) 


CLASSIFICATICN 

A mining  claim  located  on  land  segregated  frem  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a small  tract  classif icaticn  order  is 
null  and  void  ab  initio. 

Ernest_I,  Brewingtcn.  73  I El  A 167  (Kay  24,  1983) 


§CDIUK_LEASES_AND_PERMITS 
(S§f_alsg  Mineral  Leasing  Act — if  included  ir  this 
Index. ) 

LEASES 

A sodium  prospecting  permittee  whe  applies  fer  a 
preference  right  sedium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a valuable  deposit  cf 
sodium  and  that  the  land  is  chiefly  valuable  fer 
sodium,  as  required  by  sec.  24  cf  the  Mineral  leasing 
Act  cf  1920,  as  amended,  30  U.S.C.  § 262  (1976),  is 
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S0DIUM_LMSES_MD_PERMITS — Continued 
LEASES — Continued 

entitled  to  a hearing  conducted  in  accordance  with 
sec.  5 of  the  Administrative  Procedure  Act,  5 U.S.C. 

$ 554  (1976) , before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a discovery. 

Marine  Minerals  Corp..  76  IBLA  68  (Sept.  21,  1983) 


PEWITS 

"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  cr  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  errcr,  cr  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Manage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

l£vin_D._Eirdi_Jr . , 73  IBLA  210  (May  27,  1983) 


A sodium  prospecting  permittee  who  applies  for  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a valuable  deposit  of 
sodium  and  that  the  land  is  chiefly  valuable  for 
sodium,  as  required  by  sec.  24  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C.  $ 262  (1976),  is 
entitled  to  a hearing  conducted  in  accordance  with 
sec.  5 of  the  Administrative  Procedure  Act,  5 U.S.C. 

§ 554  (1976),  before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a discovery. 

Ma r i ne_M i ne r als_Corpi , 76  IBLA  68  (Sept.  21,  1983) 


when  deciding  whether  issuance  of  a sodium 
prospecting  permit  is  appropriate,  the  Bureau  of  Land 
Management,  as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  Minerals 
Management  Service  as  its  technical  expert.  A mineral 
determination  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  absence  of  a clear  and  definite 
showing  of  error. 

£SIiS_£hemical_Co. , 76  IBLA  111  (Sept.  21,  1983) 


special_use_permits 

The  issuance  of  special  use  permits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a permit  applica- 
tion depending  upon  its  consistency  with  the  cbjectives, 
respcnsibili ties , or  programs  for  the  management  of  the 
public  lands  involved.  where  a duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a showing  of 
compelling  reasons  for  modification  or  reversal. 

Nat ional_Public_Lands_Task_Forcex_Nevada_Cut door 
Necrea t j_on_ Asslnix_ Incx , 70  IBLA  214  (Jan.  24,  1983) 


SPECIAL_USE_JE EMITS — Conti nued 

Use  fees  for  special  recreation  use  permits  f cr 
ccmpetitive  use  in  areas  ether  than  developed  recre- 
ational sites  are  calculated  pursuant  to  43  CEE 
8372.4(b)(2).  This  section  provides  for  a use  fee  of 
5 percent  cf  the  gross  receipts  (with  certain  mini- 
mums).  However,  there  is  no  definition  of  the  term 
"gross  receipts"  in  the  pertinent  regulations  cr 
enabling  legislation.  Therefore,  if  a permittee 
appeals  from  a determination  cf  the  use  fee  owing  under 
a special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:  (1)  The  fee  calculation 

contained  mathematical  errors  or  errors  with  respect  tc 
the  amount,  in  fact,  received;  (2)  the  fee  calculation 
was  made  using  a formula  which  differed  from  that 
specifically  agreed  upon  cr  contained  in  the  permit;  cr 
(3)  the  fee  calculation  was  net  the  same  as  had  teen 
previously  applied  to  the  permit  and  the  permittee  had 
no  reason  tc  believe  that  the  formula  would  net  be  the 
same  . 

Score  International.  78  IELA  142  (Lee.  29,  1983) 


state_ccurts 

The  Secretary  of  the  Interior,  pursuant  tc  tie 
statutory  duty  to  determine  the  heirs  of  deceased 
Indians  for  whom  the  United  States  holds  property  in 
trust,  has  the  power  to  determine  whether  a state  court 
had  jurisdiction  to  enter  a decree  apparently  affecting 
the  determination  cf  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circumstances. 

Estate  of  James  Wermy  Pekah.  11  1BIA  237  (July  6,  1S83) 


STATE_EXCHANGES 

(See_aIso  Exchanges  cf  Land — if  included  in  this  Index.) 
GENERALLY 

A decision  rejecting  an  oil  and  gas  lease  offer 
will  be  affirmed  where  the  lands  described  have  been 
reconveyed  tc  the  United  States  in  a land  excharge  tc 
be  administered  by  the  Bureau  of  Land  Management  but 
the  lands  have  not  been  opened  to  mineral  leasirg  by  an 
erder  noted  on  the  public  land  records. 

Tom  Nctestine.  73  IELA  320  (June  7,  1983) 


STATE_GBANTS 

Land  which  has  teen  granted  and  approved  tc  a 
state  without  a reservation  of  minerals  tc  the  United 
States  is  net  available  for  the  location  of  mining 
claims,  and  a mining  claim  located  cn  such  land  after 
it  is  so  conveyed  is  null  and  void  at  initic. 

While  the  Secretary  cf  the  Interior  may  recommend 
appropriate  judicial  action  to  cancel  a conveyance  and 
regain  title  if  the  circumstances  warrant,  a stranger 
to  any  prior  claim  cr  interest  has  no  standing  tc  seek 
cancellation  cf  a state  grant. 

George  Antuncvich,  Jchn  E.  Curran.  76  IELA  3C1 

(Cct  .~\Y.  198  37  ~ " 90  1. 1.  464 


£TATE_LAWS 

A ccrpcrate  applicant  for  geothermal  leases  dees 
not  lose  its  priority  as  senior  offeror  because  it  has 
teen  temporarily  suspended  by  its  state  of  incorpora- 
tion for  failure  to  pay  taxes,  where  the  state  has  a 
policy  that  a suspended  ccrporation  may  regain  full 
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STATE  LAWS — Continued 

status,  without  penalty,  upon  payment  cf  its  obliga- 
tions. 

California  Energy  Co.x_Inc.,  70  IBLA  221  (Jan.  24, 
1983) 


When  the  Board  of  Indian  Appeals  finds  that  the 
decision  in  an  appeal  requires  further  extensive  analy- 
sis of  Federal  and  state  law,  the  case  will  be  remanded 
or  referred  to  an  Administrative  Law  Judge  familiar 
with  the  legal  issues. 

Estate  of  James  Wermy  Pekah,  11  IBIA  237  (July  6,  1983) 


Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a Federal  oil  and  gas  lease. 

LSMJ  Exploration  Group,  74  IBLA  185  (July  18,  1983) 

LBS  Associates,  Inc. , 74  IBLA  192  (July  18,  1983) 


The  status  and  rights  of  a dissolved  corporation 
are  to  be  determined  with  reference  to  the  law  of  the 
state  of  incorporation. 

Idaho  Mining  Corp.  v.  Deputy  Assistant  Secretary — 

I ndia n_ Affairs  .[Operations]],  11  IBIA  249  (July  29, 
1983)  9 C I.D.  329 


STATE  SELECTIONS 

(See  also  School  Lands,  Swamplands — if  included  in  this 
Index.) 

The  final  approval  of  a list  of  state  selected 
lands  ended  the  Department's  authority  to  resolve  con- 
flicting claims  to  those  lands,  including  its  authority 
to  recognize  the  validity  of  mining  claims  situated 
thereon. 

George  Antunovich,  John  E.  Curran,  76  IBLA  3C1 
(Cct . 19,  1983J  ~ 9C  I.E.  464 


STATUTES 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations.'" 

Erna  Je lie nj,  Suzanne  K._Marcg,  70  IBLA  29  (Jan.  6, 
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Gerwin  Blake  Riding.  70  IBLA  59  (Jan.  10,  1983) 
Mcholas_J._ Murphy,  71  IBIA  368  (Bar.  28,  1983) 

Eleanor  A.  Eelser.  72  IBLA  232  (Apr.  26,  1983) 

manA_A udrey_P ilger , 72  IBLA  383  (May  5,  1983) 
James_Di_RgssA_Mari!a_Ji_Rcss,  72  IBLA  395  (May  5,  1983) 
Ad obe_Oi l_&_Gas_Corpi , 73  IBLA  263  (June  7,  1983) 


STATUTES — Cc  n t i rued 

Jacqueline  Ealen.  73  IBLA  383  (June  15,  1983) 

Page  Investment  Co..  74  IELA  163  (July  12,  1963) 

Shirley  Bcmerinke,  74  IELA  210  (July  18,  1963) 

Hughes  Minerals,  Inc..  74  IEIA  217  (July  18,  1963) 
Josephine  Slcper.  74  IEIA  234  (July  19,  1983) 

Paul _T,_ Ryan,  Melvin  V. . Iunt.  75  IELA  76  (Aug.  1C,  1983) 


The  Eoard  of  Indian  Appeals  will  remand  a case  tc 
the  Bureau  cf  Indian  Affairs  under  43  CFR  4.337(b)  wheD 
legislation  is  passed  during  the  pendency  cf  an^ppeal 
that  potentially  gives  the  EIA  discretionary  authority 
tc  take  action  relative  tc  the  basis  for  the  appeal. 

Bora  Joyce  Prieto  vt  Acting  Area  Director,  Sacramento 
Area  Office,  Eureau  cf  Indian  Affairs,  37  IEIA  124 
(Mar.  227  1963) 


An  essential  element  of  a claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  cf  tte 
material  facts.  Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  cf  relevant 
statutes  and  duly  promulgated  regulations,  a party 
cannot  successfully  plead  ignorance  cf  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 
presentation  cf  extraordinary  circumstances  which  over- 
come the  presumption. 

Er  a n c_js_Xi_  E ur  lcng_  1 1 , 73  IBLA  67  (May  16,  1963) 


The  Department  of  the  Interior,  as  an  agency  cf 
the  executive  branch  cf  the  Government,  is  net  the 
proper  forum  to  decide  whether  a statute  enacted  by 
Congress  is  unconstitutional. 

Joseph  A.  Earnes_et  al.,  78  IELA  46  (Cec.  13,  1983) 

90  I.E.  5 5 C 


STATUTORY  CONSTRUCTION 
GENERALLY 

The  repeal  of  43  U.S.C.  § 733  (1970)  (formerly 
48  U.S.C.  § 355a  (1952))  by  sec.  703(a)  cf  the  Federal 
Land  Policy  and  Management  Act  of  1976  was  intended  tc 
have  future  effect  and  not  to  alter  rights  cr  restric- 
tions that  had  accrued  under  the  previsions  cf  the 
Alaska  Native  Tcwnsite  Act. 

The  fundamental  principle  cf  statutory  con- 
struction that  words  are  to  he  taken  in  their  ordinary 
meaning  unless  they  are  technical  terms  cr  words  cf  art 
is  particularly  applicable  in  the  ccnstructicn  cf 
statutes  concerning  Indians. 

There  is  no  indication  of  congressional  interticn 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Tcwnsite  Act  he  terminated  upon  a gift  cf 
that  land  from  one  Alaska  Native  to  another. 

Juanita  Melshej,mer  Vj_ Assist ajt  Secretary  for  Irdjan 
Affliri7~ll  IEIA  155  (Apr.  14,  1983)”“  _90'l7c.  165 


flarold_L._Lcncp,  73  IBLA  280  (June  7,  1983) 
Ray_McKeei_Cheryl_McKee , 73  IBLA  311  (June  7,  1983) 
Bar bara_Pay ne , 73  IBLA  381  (June  15,  1983) 
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STil  UT0R1_C0N  ST  R U CJIOI! — Conti  nued 
INDIANS 

Ambiguities  in  Federal  treaties  or  statutes 
dealing  with  Indians  must  be  resolved  favorably  tc  the 
Indians. 

Transwestern  Pirpeline_Co.  _ Acting  Deputy  Assistant 
Secretary — Indian  Affairs  "(Operations) . 12  IEIA  49 
"(Oct7-2  8 ,~  1 983)  * “ ” ~ 9C  I.D.  474 


LEGISLATIVE  HISTORY 

An  application  for  a quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a conveyance  to 
the  Onited  States  of  land  as  a basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  from  utilizing 
the  1930  Act  for  that  purpose. 

Basonjc  Homes  of  California.  70  IELA  46  (Jan.  10,  1983) 
Herndon,  76  IBLA  353  (Oct.  24,  1983) 


The  legislative  history  of  the  Act  cf  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.  The  Department  is  bound  to  follow  these 
provisions. 

Soda_Flat_Co.*_Inc.,  75  IBLA  388  (Sept.  2,  1983) 
C._J._Shaw_et_ali,  75  IBLA  396  (Sept.  2,  1983) 


STOCKER AISIN G_ HO BEST EADS 
(See  also  Homesteads  (Ordinary) — if  included  in 
this  Index.) 

The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended,  43  U.S.C.  § 291  (1970), 
constitutes  a trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

It®  Z Tankers  ley (Trusty  , 76  IBLA  48  (Sept.  19,  1983) 


Patentees  under  the  Stock-Raising  Homestead  Act  of 
1916  have  an  adverse  interest  sufficient  to  bring  a 
private  contest  against  allegedly  invalid  mining  claims 
located  for  minerals  reserved  to  the  United  States, 
which  claims  threaten  to  destroy  the  value  of  the  sur- 
face of  their  patented  lands. 

Joanne_Hi_tlassirio  vi_Hestern_H_jlls_Hjning_Ass^n 
itlali.  78  IBLA  155  (Dec7~29,  1983“' 


SU8FACE_MINING_CONTROL_AND_ RECLAMATION  ACT  OF  1977 
ADMINISTRATIVE  PROCEDURE 
Bur den_of  Proof 

OSM  makes  a prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  cf  the 
violation;  when  it  makes  that  showing  and  the  shewing 
goes  unrebutted,  the  violation  must  be  sustained. 

Darmac  Coal  .Co. . 74  IBLA  100  (June  30,  1983) 


SOJIiCJ_5IBJHS_SONTBOt_iNi„RECiAMMiSl!_IC2„fiF.ji27 
— Continued 

ADMINISTRATIVE  PROCEDURE— Continued 
Ju£den_cf  Ercof — Continued 

In  an  application  for  review  proceeding  a person 
contesting  the  jurisdiction  of  the  Cffice  of  Surface 
Mining  must  plead  and  prove  the  basis  for  its  claim  as 
an  affirmative  defense. 

Bhere  an  applicant  for  review  fails  tc  establish 
by  a preponderance  cf  evidence  that  a violation  did  net 
occur,  a notice  cf  viclation  will  be  sustained. 

Harry  Smith  Construction  Co.  vT  Cffjce.gf  Surface 
Minins  Reclamation  6 Enforcement . 78  IEIA  27  (Dec.  13, 
198  3) 


Findings 

Modification  of  a notice  of  violation  cr  cessation 
erder  must  be  based  on  findings  of  fact  and  ccnclusicns 
of  law  after  a hearing  with  notice  tc  the  parties. 

Harry  Smith , Construction  CoT.vT  Office  cf  Surface 
Binjng  Reclamation  6 Enforcement . 78  III A 27  (tec.  13, 
19831 


AEIEAIS 

Generally 

Except  for  decisions  on  citizens'  complaints,  tc 
which  a different  rule  applies,  an  CSB  State  Director's 
decision  is  appealable  to  the  Board  under  43  CEE  4.1281 
only  if  the  decision  states  the  right  of  appeal. 

Dfinajd  St*  Cljiy  et _al.,  77  IBLA  283  (Ncv.  30,  1983) 

90  I.D.  496 


APPLICABILITY 

Generally 

A road  used  in  surface  coal  mining  and  reclamation 
operations  is  subject  tc  regulation  by  CSE,  unless  it 
is  shewn  tc  be  maintained  with  public  funds. 

Virginia  Fjjels^  Inc.,  5 IESMA  1 (Jan.  19,  1983) 

90  I.D.  1 

Mud  Fork  Coal  Cert. . 5 IESMA  44  (Apr.  28,  1983) 

90  I.D.  181 


In  an  application  for  review  proceeding  a person 
contesting  the  jurisdiction  of  the  Cffice  of  Surface 
Mining  must  plead  and  prove  the  basis  for  its  claim  as 
an  affirmative  defense. 

Harrv  Smith  Construction  Co.  vT , Cffice  of , Surface 
pjnjnq  Reclamation  S Enforcement . 78  IEIA  27  (tec.  13, 
198  3)  ' 


APPROXIMATE  ORIGINAL  CONTOUR 
Generajly 

The  complete  elimination  of  higbwalls  is  an 
absolute  requirement  cf  the  Surface  Mining  Control  and 
Reclamation  Act  and  its  implementing  regulations  and 
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SURF ACE_KINJNG_£ONTROL_ANJ_R££LABftTICN_iCT_OF_1972 
— Continued 

APPROXIMATE  ORIGINAL  CONTOUR — Continued 
Generally — Continued 

neither  that  Act  nor  those  regulations  provide  author- 
ity for  an  evaluation  of  comparative  environmental  harm 
from  eliminating  highwall  exposures  or  allowing  such 
exposures  to  remain. 

"Highwall."  where  a rock  face  is  shown  to  te  the 
result  of  a slope  failure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a mining 
operation,  the  face  is  not  properly  considered  as 
••highwall,"  as  this  term  is  defined  in  30  CFR  710.5, 
for  the  purposes  of  the  requirement  in  30  CFR  715.14 
that  all  highwalls  created  in  the  course  of  a mining 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 

The  responsibility  of  a surface  coal  mine  operator 
to  ensure  that  highwalls  created  during  its  mining 
operations  remain  covered  after  backfilling  and  grading 
in  accordance  with  30  CFR  715.14  continues  at  least  for 
a sufficient  period  of  time  to  allow  the  regulatory 
authority  to  determine  that  the  highwall  has  in  fact 
been  covered  and  that  the  backfill  material  has  teen 
placed  and  compacted  in  a manner  that  properly  takes 
into  account  the  expected  settling. 

River  Processing,  Ing.„yt  Office  of  Surface  Mining 
Reclamation  & Enforcement,  76  IBLA  129  (Sept.  26, 

19837  ~ 9 C I.D.  425 


AREAS  UNSUITABLE  FOR  SURFACE  CCAI  EINING 
Areas  Desiqna ted_by  Congress 

"Valid  existing  rights."  To  demonstrate  "valid 
existing  rights,"  and  thereby  avoid  a restriction  on 
surface  coal  mining  under  sec.  522  (e)  of  the  Act  and 
30  CFR  Part  761,  the  claimant  must  show  that  it  held 
property  rights  on  Aug.  3,  1977,  that  were  created  by 
a legally  binding  conveyance,  lease,  deed,  contract  cr 
other  document  which  authorizes  the  claimant  to  produce 
coal  by  a surface  coal  mining  operation. 

"Valid  existing  rights."  Relevant  state  law  is  a 
proper  aid  in  the  interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  "valid  existing 
rights"  under  sec.  522(e)  of  the  Act  and  30  CFR  Fart 
761. 

"Valid  existing  rights."  When  the  document  relied 
upon  to  establish  "valid  existing  rights"  tc  surface 
mine  coal  is  a deed  which  conveys  both  the  mineral  and 
overlying  surface  estates,  authorization  to  surface 
mine  will  be  presumed,  for  the  purposes  of  sec.  522(e) 
of  the  Act  and  30  CFR  761.5,  in  the  absence  of  language 
to  the  contrary  in  the  conveyance. 

"Valid  existing  rights."  A local  government's 
zoning  ordinance  which  contains  restrictions  on  surface 
coal  mining  will  not  be  considered  to  preclude  "valid 
existing  rights,"  under  sec.  522(e)  of  the  Act  and 
30  CFR  761.5,  where  it  is  shown  that  the  restrictions 
of  the  local  ordinance  have  been  preempted  by  state 
law. 

Ronald  W._Johnscn,  5 IBSMA  19  (Feb.  4,  1983) 

9C  I.D.  54 


SURFACE  MINING  CONTROL  AND  RECLAMATION  1977 

— Continued 

BACKFILLING  AND  GRADING  REQUIREMENTS 
E ig  h w a 1 1_  E2  i J5  i n a t i c n 

The  complete  elimination  of  highwalls  is  an 
absolute  requirement  cf  the  Surface  Mining  Ccntrcl  and 
Reclamation  Act  and  its  implementing  regulations  and 
neither  that  Act  nor  these  regulations  provide  author- 
ity for  an  evaluation  of  comparative  environmental  harm 
from  eliminating  highwall  exposures  or  allowing  such 
expesures  tc  remain. 

"Highwall."  Where  a rock  face  is  shewn  tc  te  the 
result  of  a slope  failure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a mining 
operation,  the  face  is  not  prcperly  considered  as 
"highwall,"  as  this  term  is  defined  in  30  CFR  710.5, 
for  the  purposes  cf  the  requirement  in  30  CFR  715.14 
that  all  highwalls  created  in  the  course  cf  a mining 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 

The  responsibility  of  a surface  ccal  mine  eperater 
to  ensure  that  highwalls  created  during  its  mining 
operations  remain  ccvered  after  backfilling  and  grading 
in  accordance  with  30  CFR  715.14  continues  at  least  fer 
a sufficient  period  of  time  tc  allow  the  regulatcry 
authority  tc  determine  that  the  highwall  has  in  fact 
teen  covered  and  that  the  backfill  material  has  been 
placed  and  compacted  in  a manner  that  properly  takes 
into  account  the  expected  settling. 

River  Processing,  Inc,  v.  Office  of  Surface  Mining 
Reclamation  £ Enforcement,  76  I El  A 129  (Sept.  26, 

19817  9 C 1. 1.  425 


CESSATION  CREEPS 
Generally 

Modification  of  a notice  of  violation  cr  cessaticn 
cider  must  be  based  on  findings  of  fact  and  ccnclusicns 
of  law  after  a hearing  with  notice  tc  the  parties. 

Harry  Smith  Construction  Co.  v.  Cffice  cf  Surface 
Mining  Reclamation  6 Enforcement , 78  ill  A 27  (tec.  13, 

198  37 


CIVIL  PENALTIES 
Generally 

Under  43  CFR  4.1157,  the  Administrative  Law  Judge 
in  a civil  penalty  hearing,  if  he  finds  that  a viola- 
tion occurred,  is  required  tc  determine  the  ameurt  cf 
the  penalty.-  He  is  net  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  been 
an  assessment  ccnference. 

Ccnsclidatjcc  Ccal  Cc.,  5 IBSMA  6 (Feb.  2,  1983) 

90  I.D.  49 


The  failure  of  an  Administrative  Law  Judge  tc 
impose  a civil  penalty  simply  because  the  tctal  pcints 
assigned  to  a notice  of  violation  are  less  than  31  may 
constitute  an  abuse  of  discretion  if  multiple  viola- 
tions are  involved. 

Mud  Fork  Coal  Corp.,  5 IESMA  44  (Apr.  28,  1983) 

90  I. I.  181 
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Amount 

Notice 

Under  43  CFR  4.1157,  the  Administrative  Law  Judge 
in  a civil  penalty  hearing,  if  he  finds  that  a viola- 
tion occurred,  is  required  to  determine  the  amount  of 

Modification  of  a notice  of  violation  cr  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a hearing  with  notice  to  the  parties. 

the  penalty.  He  is  not  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  been 
an  assessment  conference. 

Consolidation  Coal  Co..  5 IBSMA  6 (Feb.  2.  1983) 

9 C I.D.  49 

Barry  Smith  Construction  Cc.  v.  Office  of  Surface 
Mining  Reclamation  S Enforcement,  78  IE1A  27  (Dec.  13, 
19837 

Procedure 


An  Administrative  Law  Judge  in  a civil  penalty 
proceeding  must  determine  whether  to  impose  a civil 
penalty  for  more  than  1 day  whenever  he  finds  that  the 
violation  under  review  has  not  been  abated  and  that 

Modification  of  a notice  of  violation  cr  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a hearing  with  notice  to  the  parties. 

the  exceptions  set  forth  in  30  CFR  723.15  (b)  (1)  do  net 
apply. 

Bud  Fork  Coal  Corp.,  5 IBSMA  44  (Apr.  28,  1983) 

90  I.D.  181 

Harry  Smith  Construction  Co,  v.  Office  of  Surface 
Mininq  Reclamation  6 Enforcement,  78  IBL A 27  (Dec.  13, 
1983) 

HYtFIOLCGIC  SYSTEM  PROTECTION 


Hea ring s_ Procedure 

Generally 

Under  43  CFR  4.1157,  the  Administrative  Law  Judge 
in  a civil  penalty  hearing,  if  he  finds  that  a viola- 
tion occurred,  is  required  to  determine  the  amount  of 
the  penalty.  He  is  not  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  teen 

30  CFR  715.17(f)  is  a preventive  measure,  and 
proof  of  the  occurrence  of  the  harm  it  is  intended  tc 
prevent  is  net  necessary  to  establish  a violation  cf 
its  requirement. 

an  assessment  conference. 

Ama*_Cgal_Cc.,  74  I EL  A 48  (June  28  , 1983) 

Consolidation  Coal  Co.,  5 IBSMA  6 (Feb.  2,  1983) 

90  I.D.  49 

An  Administrative  Law  Judge  in  a civil  penalty 
proceeding  must  determine  whether  to  impose  a civil 
penalty  for  more  than  1 day  whenever  he  finds  that  the 

An  alleged  violation  of  the  effluent  limitation 
for  pH  set  ferth  in  3C  CFR  715.17(a)  is  properly  upheld 
on  the  basis  cf  a Hach  test  showing  an  acidity  reading 
cf  4 cr  lower,  in  the  absence  of  evidence  that  the  Each 
test  was  not  properly  administered. 

violation  under  review  has  not  been  abated  and  that 
the  exceptions  set  forth  in  30  CFR  723.15(b) (1)  do  net 
apply. 

Where  there  is  no  adverse  physical  impact  frem 
current  mining  cn  water  quality  resulting  from  previous 
mining  there  is  no  disturbance  that  requires  compliance 
with  30  CFR  715.17  (a) . 

Mud  Fork  Coal  Corp.,  5 IBSMA  44  (Apr.  28,  1983) 

90  I.D.  181 

Darmac  Coal  Cc.,  74  IBLA  ICC  (June  30,  1983) 

EVIDENCE 

INSPECTIONS 

Generally 

Generally 

It  is  error  for  an  Administrative  Law  Judge  to 
fail  to  admit  evidence  of  laboratory  tests  of  water 
quality  samples  when  the  permittee  challenges  that  evi- 
dence only  by  asserting  that  it  is  hearsay  because  of 
a failure  to  establish  the  chain  of  custody  cf  the 
samples.  Such  an  objection  goes  to  the  weight  tc  be 
given  to  the  evidence,  not  to  its  admissibility. 

Darmac  Coal  Co.,  74  IBLA  100  (June  30,  1983) 

Where  a State  has  acquired  primacy  over  the 
regulation  cf  surface  mining  operations  within  the 
State,  OSM  is  required  to  conduct  an  immediate  Federal 
inspection  cn  the  basis  cf  a citizens*  complaint  under 
30  CFR  642.11  (b)  (1)  cnly  if  the  person  requesting  the 
inspection  provides  adequate  proof  that  an  imminent 
danger  exists  and  that  the  State  regulatory  authority 
has  failed  tc  take  appropriate  action. 

HEARINGS 

Donald  St.  Clair  et  al..  77  IELA  283  (Nov.  30,  1963) 

90  I.D.  496 

Generally 

NOTICES  CF  VIOLATION 

OSM  makes  a prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  cf  the 

Generally 

violation;  when  it  makes  that  showing  and  the  shewing 
goes  unrebutted,  the  violation  must  be  sustained. 

Darmac  Coal  Co.,  74  IBLA  100  (June  30,  1983) 

Under  3C  CFR  722.14(a),  issuance  of  a notice  cf 
violation  is  complete  cnly  when  the  notice  is  either 
personally  served  by  physical  tender  to  an  appropriate 
person  or  actually  cr  constructively  received  by  such 
person  in  the  mails.  The  mere  mailing  cf  the  notice 
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does  not  constitute  issuance,  even  if  there  has  been 
oral  notification  to  the  recipient  of  its  mailing. 

Consolidation  Coal  Co.,  5 IBSMA  6 (Feb.  2,  1983) 

9C  I.D.  49 


Specificity 

A notice  of  violation  is  reasonably  specific  and 
satisfies  the  requirements  of  sec.  521(a)  (5)  cf  the  Act 
where  it  clearly  describes  the  practices  or  circum- 
stances alleged  to  be  in  violation  of  the  regulations, 
accurately  identifies  the  particular  regulations 
allegedly  violated  by  these  practices  or  circumstances, 
and  describes  the  remedial  action  required  to  abate 
each  violation.  Where,  after  the  OSM  inspector 
explained  the  violations  and  remedial  actions  to  the 
operator,  the  operator  indicated  that  he  understood 
each  of  the  violations  alleged  and  remedies  required, 
an  allegation  on  appeal  that  the  notice  of  violation 
which  met  the  foregoing  requirements  nevertheless 
lacked  specificity  will  not  be  upheld. 

§ a m_ Blankenship,  5 IBSMA  32  (Apr.  26,  1983)  90  I.D.  174 


PREVIOUSLY  MINED  LANDS 
Generally 

An  alleged  violation  of  the  effluent  limitation 
for  pH  set  forth  in  30  CF R 715.17(a)  is  properly  upheld 
on  the  basis  of  a Hach  test  showing  an  acidity  reading 
of  4 or  lower,  in  the  absence  of  evidence  that  the  Hach 
test  was  not  properly  administered. 

Where  there  is  no  adverse  physical  impact  from 
current  mining  on  water  quality  resulting  frcm  previous 
mining  there  is  no  disturbance  that  requires  compliance 
with  30  CFR  715.17  (a) . 

Darmac  Coal  Co. , 74  IBLA  100  (June  30,  1983) 


PUBLIC  HEALTH  AND  SAFETY 
£mminent_Danger 

Where  a State  has  acquired  primacy  over  the 
regulation  of  surface  mining  operations  within  the 
State,  OSM  is  required  to  conduct  an  immediate  Federal 
inspection  on  the  basis  of  a citizens'  complaint  under 
30  CFR  842.11  (b)  (1)  only  if  the  person  requesting  the 
inspection  provides  adequate  proof  that  an  imminent 
danger  exists  and  that  the  State  regulatory  authority 
has  failed  to  take  appropriate  action. 

Donald_St.  Clair_et_al. , 77  IBLA  283  (Nov.  30,  1983) 

9C  I. I.  496 


ROADS 

Generally 

A road  used  in  surface  coal  mining  and  reclamation 
operations  is  subject  to  regulation  by  OSB,  unless  it 
is  shown  to  be  maintained  with  public  funds. 

Virginia  Fuels,  Inc.  . 5 IBSMA  1 (Jan.  19,  1983) 

9 C I.D.  1 

Mud  Fork  Coal  Corp. , 5 IBSMA  44  (Apr.  28,  1983) 

90  I.D.  181 


SURFACE  BIN?gG„CONTROL  AND  , REC^BftT^N  ^CT  gF  1977 
— Continued 

STATE  PROGRAM 
Gener ally 

Except  for  decisions  on  citizens'  complaints,  tc 
which  a different  rule  applies,  an  CSB  State  lirectcr's 
decision  is  appealable  to  the  Eoard  under  43  CF F 4.1261 
only  if  the  decision  states  the  right  of  appeal. 

Where  a State  has  acquired  primacy  over  the 
regulation  cf  surface  mining  operations  within  the 
State,  OSB  is  required  tc  conduct  an  immediate  Federal 
inspection  on  the  basis  cf  a citizens'  complaint  under 
30  CFR  842.11(b)(1)  only  if  the  person  requesting  the 
inspection  provides  adequate  prccf  that  an  imminent 
danger  exists  and  that  the  State  regulatory  authority 
has  failed  tc  take  appropriate  action. 

Donald  St.  Clair  et  al..  77  IELA  283  (Ncv.  30,  1983) 

90  I.D.  496 


VARIANCES  AND  EXEMPTIONS 
Genera  Hi 

In  an  application  for  review  proceeding  a person 
contesting  the  jurisdiction  of  the  Cffice  cf  Surface 
Hining  must  plead  and  prove  the  basis  for  its  claim  as 
an  affirmative  defense. 

Harry  Smith  Construction  Co.,  v^.^ffice  of  Surface 
Mining  Reclamation  6 Enforcement,  78  IBLA  27  (Dec.  13, 
1 98 1J 


2- Acre 

The  area  of  an  access  and  haul  read  used  by  mere 
than  one  ccal  mine  operator  is  properly  attributed,  at 
least  in  part,  to  each  operator  in  calculating  the 
extent  cf  the  surface  area  affected  by  each  eperater 
for  the  purpose  cf  determining  whether  the  operator 
qualifies  fer  the  2-acre  exemption  cf  sec.  528(2)  cf 
the  Surface  Hining  Control  and  Reclamation  Act  cf  1977 
and  3C  CFR  7CC.ll(b).  where  cnly  cne  operator  is  using 
the  haul  road  at  the  time  a notice  of  violaticn  is 
issued,  the  entire  road  may  be  properly  attributed  tc 
that  operator. 

Virginia  Fuels.*  Inc.,  5 IESBA  1 (Jan.  19,  1S83) 

9C  I.D.  1 


The  2-acre  exemption  applies  tc  "operations, " net 
tc  "operators";  thus,  where  a ccal  mining  and  reclama- 
tion operation  affects  more  than  2 acres,  an  eperater 
who  contracts  with  the  permittee  is  properly  charged 
with  violaticns  on  the  portion  of  the  operation 
affected  by  his  activities,  even  if  his  activities 
affect  less  than  2 acres. 

Sam_Bla nkensh ip , 5 IBSMA  32  (Apr.  26,  1983)  9C  l.E.  174 


The  area  cf  an  access  and  haul  road  used  fer  mere 
than  one  coal  mine  is  properly  attributed,  at  least  in 
part,  tc  each  nine  in  calculating  the  extent  cf  the 
surface  area  affected  by  each  mine  for  the  purpose  cf 
determining  whether  it  qualifies  for  the  2-acre  exemp- 
tion cf  sec.  528(2)  cf  the  Act  and  30  CFR  7C0. 11(h). 
Where  only  cne  operator  is  using  the  haul  read  at  the 
time  a nctice  cf  viclaticn  is  issued,  the  entire 
length  of  the  read  that  is  used  for  access  and  hauling 
may  be  properly  attributed  to  that  operator's  mining 
activities. 

jjud  Fork  Ccal  Cory.,  5 IBSMA  44  (Apr.  28,  1983) 

90  I.D.  181 
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The  area  of  an  access  and  haul  read  used  for  more 
than  one  coal  mine  is  properly  attributed  to  each  sine 
in  calculating  the  extent  of  the  surface  area  affected 
by  each  mine  for  the  purpose  of  determining  whether  the 
mine  qualifies  for  the  2-acre  exemption  of  sec,  528(2) 
of  the  Act  and  30  CFR  700.11(b). 

Kimberly_Sue_Cqal_Coii_Inc_. , 74  IBLA  170  (July  13,  1983) 


WATER  QUALITY  STANDARDS  AND  EFFLUENT  LIMITATIONS 
Discharges_f rom  Disturbed  Areas 

An  alleged  violation  of  the  effluent  limitation 
for  pH  set  forth  in  30  CFR  715.17(a)  is  properly  upheld 
on  the  basis  of  a Hach  test  showing  an  acidity  reading 
of  4 or  lower,  in  the  absence  of  evidence  that  the  Hach 
test  was  not  properly  administered. 

Where  there  is  no  adverse  physical  impact  from 
current  mining  on  water  quality  resulting  from  previous 
mining  there  is  no  disturbance  that  requires  compliance 
with  30  CFR  715.17  (a) . 

Darmac_Coal_Co. , 74  IBLA  100  (June  30,  1983) 


WORDS  AND  PHRASES 

"Stodging."  Dredging  to  recover  coal  from  a lake 
or  river  is  a surface  coal  mining  operation  as  defined 
in  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977.  A coal  lease  application  to  dredge  a river  and 
lake  in  a national  forest  is  properly  rejected  where  it 
does  not  meet  the  criteria  set  out  in  sec.  522(e)  of 
that  Act  and  43  CFR  3461.  1 (a)  (2)  (i)  . 

Brent woodx_Inc. , 76  IBLA  73  (Sept.  21,  1983) 

90  I.D.  421 


"Highwall. " Where  a rock  face  is  shewn  to  be  the 
result  of  a slope  failure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a mining 
operation,  the  face  is  not  properly  considered  as 
"highwall,"  as  this  term  is  defined  in  30  CFR  71C.5, 
for  the  purposes  of  the  requirement  in  30  CFR  715.14 
that  all  highwalls  created  in  the  course  of  a miring 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 

8iver_Processingx_Inc_._vx_0ffice_pf_Surface_  K|,ning 
Rec la mation_&_ Enforcement,  76  IBLA  129  (Sept.  26, 

1983)  ~ 90  I.D.  425 


" Valid_existing_rights. " To  demonstrate  "valid 
existing_rights, " and  thereby  avoid  a restriction  on 
surface  coal  mining  under  sec.  522  (e)  of  the  Act  and 
30  CFR  Part  761,  the  claimant  must  show  that  it  held 
property  rights  on  Aug.  3,  1977,  that  were  created  by 
a legally  binding  conveyance,  lease,  deed,  contract  or 
other  document  which  authorizes  the  claimant  to  produce 
coal  by  a surface  coal  mining  operation. 

" Valid_existinq_r ights. " Relevant  state  law  is  a 
proper  aid  in  the  interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  "valid  existing 
rights"  under  sec.  522  (e)  of  the  Act  and  30  CFR  Part 
761. 

"Valid_existing_rights."  when  the  document  relied 
upon  to  establish  "valid  existing  rights"  to  surface 
mine  coal  is  a deed  which  conveys  both  the  mineral  and 
overlying  surface  estates,  authorization  to  surface 


SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  CF  1977 
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WCRDS  AND  PHRASES — Continued 

mine  will  be  presumed,  for  the  purposes  of  sec.  522(e) 
of  the  Act  and  30  CFR  761.5,  in  the  absence  of  language 
to  the  contrary  in  the  conveyance. 

"Valpd . gxistinq  rights."  A local  government's 
zoning  ordinance  which  contains  restrictions  cn  surface 
coal  mining  will  net  be  considered  tc  preclude  "valid 
existing  rights ,"  under  sec.  522  (e)  of  the  Act  and 
30  CFR  761.5,  where  it  is  shown  that  the  restrictions 
of  the  local  ordinance  have  been  preempted  by  state 
law. 

Ronald_W._Johnson,  5 IESMA  19  (Feb.  4,  1983) 

90  I.E.  54 


BfiRFACE_R£SC t RCJS_ ACT 

(See_alsc  Hearings,  Mining  Claims — if  included  in  this 
Index. ) 

VERIFIED  STATEMENT 

Acceptance  by  the  Eureau  of  Land  Management  cf  mining 
claimant's  verified  statement  under  sec.  5 cf  the 
Act  of  July  23,  1955,  30  U.S.C.  § 613  (1976),  confirms 
only  these  rights  tc  surface  resources  that  the  claim- 
ants held  cn  July  23,  1955,  as  defined  or  limited  by 
other  existing  law. 

Joseph_A . Earnes  et  al.,  78  IEIA  46  (Eec.  13,  1983) 

90  I.E.  5 5 C 


SURVEYS  CF  PUELIC  LANES 

(See_also  Ecundaries , Public  Lands — if  included  in  this 
Index. J 

GENERALLY 

Locations  cf  corners  established  by  official 
Government  surveys  are  ccnclusive,  and  the  ccrner  cf  a 
Government  subdivision  is  where  the  United  States  sur- 
vey established  it. 

Mr.  S Mrs.  Jchp  Kcocmans.  70  IBLA  75  (Jan.  11,  1983) 


In  determining  whether  original  survey  corners 
were  properly  reestablished  by  an  official  dependent 
resurvey  cf  public  lands , the  fact  that  the  measured 
distance  and  bearing  between  a quarter  ccrner  and  the 
adjacent  section  corners  as  determined  by  the  resurvey 
differs  somewhat  from  the  measurement  and  bearitg  given 
in  the  original  survey  is  net  sufficient  alone  to  dis- 
prove the  reestablishment  of  the  quarter  ccrner , as 
discrepancies  between  measurements  and  bearings  ir  cld 
and  more  recent  surveys  are  not  uncommon. 

Robert  J.  Wjckenden.  73  IELA  394  (June  15,  1983) 


The  first  step  of  an  independent  resurvey  is  tc 
reestablish  the  outboundaries  of  the  area  tc  be 
resurveyed , following  the  methods  of  a dependent 
resurvey.  The  second  step  is  the  segregation  cf 
lands  embraced  in  valid  claims  based  on  the  termer 
approved  plat. 

Where  a pretest  challenges  the  declaration  cf  a 
survey  that  a ccrner  is  lest  and  the  reestablishment  cf 
that  corner  by  proportionate  measurement,  and  the 
record  shows  that  the  Bureau  of  Land  Management  gave 
due  consideration  tc  evidence  tendered  to  establish  the 
original  position  of  the  corner , ELF  may  properly  deny 
the  protest  and  that  decision  will  be  upheld  cn  appeal 
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where  appellant  fails  to  establish  error  in  the 
decision. 

Arthur  Hillard,  Mary  Jane  Millard.  77  IBLA  66  (Now.  7, 
1983) 


The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.  It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  of  control,  and  second, 
upon  the  restoration  of  lost  corners  by  proportionate 
measurement  in  harmony  with  the  record  of  the  original 
survey.  Corners  established  by  the  original  survey 
should  be  located,  if  possible,  by  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 

The  rules  for  the  restoration  of  lost  corners  should 
not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 

Elmer_ Ai_Swajn_et_uxi,  77  IBLA  99  (Nov.  14,  1983) 


A dependent  survey  is  designed  to  accomplish  a 
restoration  of  what  purports  to  be  the  original  condi- 
tions according  to  the  record,  based,  first,  upon 
identified  existing  corners  of  original  survey  and 
other  recognized  and  acceptable  points  of  control,  and 
second,  upon  the  restoration  of  missing  ccrners  by  pro- 
portionate measurement  in  harmony  with  the  record  of 
the  original  survey.  Titles,  areas,  and  descriptions 
should  remain  unchanged  in  a typical  dependent  resurvey. 

Prior  to  passing  title  from  the  United  States,  the 
Government  has  the  right  to  establish  or  reestablish 
boundaries  on  its  own  land.  However,  once  patent  has 
been  issued,  the  rights  of  the  patentee  are  fixed  and 
the  Government  has  no  power  to  interfere  with  such 
rights  by  a corrective  survey.  Therefore,  the  results 
of  a dependent  resurvey  conducted  by  the  Cadastral 
Survey  will  not  alter  or  effect  any  boundaries  between 
private  tracts  of  lands.  In  disputes  between  private 
owners,  the  location  of  corners  reestablished  by  a 
dependent  survey  conducted  subsequent  to  patent  dees 
not  make  the  new  survey  conclusive  against  the  prior 
purchaser  so  as  to  prevent  his  assertion  cf  the  title 
he  has  acquired  as  against  the  one  claiming  under  the 
new  survey. 

Alice  L.  Alleson,  Frances  Alleson,  77  IBLA  1C6  (Nov.  14, 
1983) 


In  determining  whether  the  original  survey  ccrners 
along  a township  line  were  properly  reestablished  by  an 
official  dependent  resurvey  of  public  lands,  the  fact 
that  the  measured  distance  and  bearing  between  the 
recovered  township  corners  as  determined  by  the  resur- 
vey differs  somewhat  from  the  measurement  and  bearing 
given  in  the  original  survey  is  not  sufficient  alone  to 
disprove  the  reestablishment  of  the  intervening  ccrners, 
as  discrepancies  between  measurements  and  bearings  in 
old  and  more  recent  surveys  are  not  uncommon. 

State  of  Oregon,  Office  of  State  Forester.  78  IBLA  13 
"(Dec.  12,  1983) 


An  island  within  the  public  domain  ir  a navigable 
stream  and  actually  in  existence  at  the  time  of  the 
admission  to  the  Union  of  the  state  within  which  it  is 
situated  remains  the  property  of  the  United  States. 

David_Ai_P_£0 yinge,  78  IBLA  85  (Dec.  16,  1983) 


SURVEYS  CF  ICELIC  LANES — Con t in u e d 
AUTHORITY  TO  HARE 


The  Secretary  cf  the  Interi 
is  under  a duty,  to  ccnsider  and 
are  public  lands,  what  public  la 
be  surveyed,  and  what  public  lan 
to  be  disposed  cf  by  the  United 
authority  tc  extend  cr  correct  t 
lands  as  may  be  necessary,  inclu 
lands  omitted  from  earlier  surve 
veys  to  reestablish  corners  and 
official  surveys. 
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Hr.  € Mrs.  Jchn  Kcof)iaDS.  70  IBLA  75  (Jan.  11,  1983) 
Elmer  A.  Swan  et  ux. . 77  IBLA  99  (Ncv.  14,  196  3) 


DEPENDENT  EESURVEYS 
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Hr.  6 Hrs._ Jchr.Kcopmans,  70  IBLA  75  (Jan.  11,  1963) 
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mining  whether  original  survey  corners 
reestablished  by  an  official  dependent 
ublic  lands,  the  fact  that  the  measured 
bearing  between  a quarter  corner  and  the 
icn  corners  as  determined  ty  the  resurvey 
hat  frem  the  measurement  and  bearing  given 
al  survey  is  not  sufficient  alcne  tc  dis- 
stablishment  of  the  quarter  corner,  as 
between  measurements  and  bearings  in  cld 
nt  surveys  are  net  uncommon. 


Surveys  cf  the  United  States,  after  acceptance, 
are  presumed  to  be  correct  and  will  not  be  disturbed 
except  upon  clear  preef  that  they  are  fraudulent  cr 
grossly  erroneous.  An  appellant  challenging  a Govern- 
ment resurvey  has  the  burden  of  establishing  by  clear 
and  convincing  evidence  that  the  resurvey  is  net  an 
accurate  retracement  and  reestablishment  cf  the  lines 
of  the  original  survey. 
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Robert  J.  WicKenden.  73  I 
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S0Rms_OF_PUBLIC_LANDS — Continued 
DEPENDENT  RESURVEYS — Continued 

The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.  It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  cf  control,  and  second, 
upon  the  restoration  of  lost  corners  by  proportionate 
measurement  in  harmony  with  the  record  of  the  original 
survey.  Corners  established  by  the  original  survey 
should  be  located,  if  possible,  by  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 

The  rules  for  the  restoration  of  lost  corners  should 
not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 

Where  there  exist  factual  questions  about  the 
location  of  a subdivisional  corner  in  a dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a hearing 
pursuant  to  43  CFR  4.415  to  resolve  these  questions. 

Elmer  A . Swan  et _ ux.  , 77  IBLA  99  (Nov.  14,  1983) 


A dependent  survey  is  designed  to  accomplish  a 
restoration  of  what  purports  to  be  the  original  condi- 
tions according  to  the  record,  based,  first,  upon 
identified  existing  corners  of  original  survey  and 
other  recognized  and  acceptable  points  of  control,  and 
second,  upon  the  restoration  of  missing  corners  by  pro- 
portionate measurement  in  harmony  with  the  record  cf 
the  original  survey.  Titles,  areas,  and  descriptions 
should  remain  unchanged  in  a typical  dependent  resurvey. 

Prior  to  passing  title  from  the  United  States,  the 
Government  has  the  right  to  establish  or  reestablish 
boundaries  on  its  own  land.  However,  once  patent  has 
been  issued,  the  rights  of  the  patentee  are  fixed  and 
the  Government  has  no  power  to  interfere  with  such 
rights  by  a corrective  survey.  Therefore,  the  results 
of  a dependent  resurvey  conducted  by  the  Cadastral 
Survey  will  not  alter  or  effect  any  boundaries  between 
private  tracts  of  lands.  In  disputes  between  private 
owners,  the  location  of  corners  reestablished  by  a 
dependent  survey  conducted  subsequent  to  patent  does 
not  make  the  new  survey  conclusive  against  the  prior 
purchaser  so  as  to  prevent  his  assertion  of  the  title 
he  has  acquired  as  against  the  one  claiming  under  the 
new  survey. 

Alice  L.  Allesonx  Frances  Alleson,  77  IBLA  1C6  (Ncv.  14, 
1983)" 


The  purpose  of  a dependent  resurvey  is  to  retrace 
and  reestablish  lines  of  the  original  survey  in  their 
true  and  original  positions  according  to  the  best 
available  evidence  of  the  positions  of  the  original 
corners. 

In  an  appeal  from  a protest  timely  filed  pursuant 
to  43  CFR  4.450-2  protesting  the  acceptance  cf  a 
dependent  resurvey  the  appellant  has  the  burden  cf 
establishing  by  clear  and  convincing  evidence  that  the 
resurvey  is  not  an  accurate  retracement  and  reestablish- 
ment of  the  lines  of  the  original  survey. 

Where  a protestant  does  not  meet  his  burden  cf 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey, 
the  decision  dismissing  his  protest  against  the  survey 
will  be  affirmed. 

Crow_Indian_ Agency , 78  IBLA  7 (Dec.  12,  1983) 


S UMI  JS_C  F_E  C JE  l IC_  L A N D S—  Con  t i n u e d 
DEPENDENT  EESURVEYS — Continued 

In  deter h i ning  whether  the  original  survey  corners 
along  a township  line  were  properly  reestablished  by  an 
official  dependent  resurvey  of  public  lands,  the  fact 
that  the  measured  distance  and  tearing  between  the 
recovered  township  corners  as  determined  by  the  resur- 
vey differs  somewhat  from  the  measurement  and  tearing 
given  in  the  original  survey  is  not  sufficient  alcne  tc 
disprove  the  reestablishment  cf  the  intervening  corners 
as  discrepancies  between  measurements  and  bearings  in 
old  and  more  recent  surveys  are  not  uncommon. 

Surveys  cf  the  United  States,  after  acceptance, 
are  presumed  tc  be  correct  and  after  a long  lapse  cf 
time  from  the  acceptance,  will  net  be  disturbed  except 
upon  clearest  proof  cf  an  evident  mistake  or  fraudulent 
conduct  cn  the  part  of  these  charged  with  the  execution 
of  such  survey. 

Where  reestablishment  of  intervening  section  cor- 
ners along  a township  line  in  a resurvey  is  supported 
by  substantial  evidence,  a pretest  net  accompanied  by 
acceptable  ccnflicting  evidence  but  principally  by 
a differing  opinion,  does  not  warrant  a further  sur- 
vey or  investigation  cf  the  location  of  the  questioned 
corners. 

Where  a pretestant  dees  not  meet  his  fcurder  cf 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey, 
the  decision  dismissing  the  protest  will  be  affirmed. 

State  of  Oregon,  office  cf  State  Forester.  78  IELA  13 


Where  a pretestant  does  not  meet  his  burden  cf 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement 
and  reestablishment  cf  the  lines  of  the  original 
survey,  the  decision  dismissing  his  protest  against 
the  survey  will  be  affirmed. 

Burtcn_E._ Ed  wards,  78  IELA  62  (Cec.  13,  1983) 


INDEPENDENT  EESURVEYS 

The  first  step  cf  an  independent  resurvey  is  tc 
reestablish  the  cutbcundaries  of  the  area  tc  be 
xesur veyed , following  the  methods  of  a dependent 
resurvey.  The  second  step  is  the  segregation  cf 
lands  embraced  in  valid  claims  based  on  the  former 
approved  plat. 

Art h ur_Mj 1 1 ar  dx  Mary  Jane _Millard,  77  IELA  66  (Ncv.  7, 
198  3) 


TAJLSANDS 

The  Combined  Hydrocarbon  Leasing  Act  cf  1981, 

P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  teasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  a ncmccmpet i. tive  cil 
and  gas  lease  offer  fer  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  effer  was 
filed  prior  tc  the  passage  cf  the  legislation. 

Dorothy  Langley.  70  IELA  324  (Jan.  31,  1983) 
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TAB  SANDS — Continued 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant’s  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  BLM  must  reject  a simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

F._C._ Kinkier,  71  IBLA  328  (Mar.  23,  1983) 


Where  a decision  on  appeal  is  based  on  a factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 
a faulty  hearing  transcript,  the  decision  will  be  set 
aside. 

The  validity  of  mining  claims  located  for  deposits 
of  tar  sand  must  be  established  under  the  general  prin- 
ciples of  the  mining  laws,  including  those  related  to 
abandonment  and  performance  of  annual  assessment  work. 
Congress  provided  no  special  recognition  of  tar  sand 
as  a valuable  mineral  deposit.  If  tar  sand  mining 
claims  are  found  to  be  placer  locations  for  lode 
deposits,  the  owner  may  apply  for  conversion  to  a 
combined  hydrocarbon  lease  under  30  U.S.C.  § 226  (k) 
if  the  claims  are  otherwise  valid. 

Orem  Development  Co.  v.  Leo  Calder (On_ Recons idera; 

tion)  , A-26604  "(Apr.  257  1983)  90  7777  223 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected . 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,”  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.  The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  BLM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a lease. 

CAF_Co.,  73  IELA  203  (May  27,  1983) 


An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981)  , 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  § 181  (Supp.  V 1981),  to 
include  a definition  for  "oil”  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a "special  tar 
sand  area"  must  file  a noncompetitive  oil  and  gas  lease 
offer.  The  holder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongasecus  hydro- 
carbon substances  other  than  those  substances  leasable 


T A B_S A NCS — Continued 

as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons). 

Although  oil  and  gas  leases  issued  prior  tc  the 
enactment  of  the  Combined  Hydrocarbon  leasing  Act  of 
1981,  95  Stat.  1070  (1981),  and  located  completely 
within  special  tar  sand  areas  may  be  converted  tc  com- 
bined hydrocarbon  leases,  that  Act  did  not  affect  cil 
and  gas  leases  issued  prior  tc  the  Act  which  are 
located  outside  such  areas.  The  Department  has  nc 
authority  tc  convey  any  rights  tc  tar  sand  cn  cil  and 
gas  leases  issued  prior  to  Nov.  16,  1981.  A lessee 
seeking  to  develop  the  tar  sand  cn  such  a lease  must 
relinquish  its  lease  and  seek  a new  oil  and  gas  lease. 

Cooper  Petroleum,  Inc..  73  IBLA  295  (June  7,  1963) 


TIMBER  SALES. ANE  DISPOSALS 

"Sustained  yield."  As  used  in  sec.  1 cf  the  Act 
of  Aug.  28,  1937,  43  U.S.C.  § 1181a  (1976),  the  tern 
"sustained  yield"  means  that  the  level  of  timber 
harvesting  established  should  be  such  that,  consider- 
ing present  levels  of  silviculture  techniques,  a 
constant  amount  of  timber  will  be  annually  available 
on  an  indefinite  basis. 

A party  challenging  a decision  tc  harvest  timber 
cn  the  grounds  that  the  lands  involved  will  net 
regenerate  within  the  time  contemplated  by  the  appli- 
cable rules  bears  the  burden  of  establishing  beth  the 
factual  predicates  and  the  ultimate  conclusion. 

A party  who  challenges  a decision  to  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  cf  surrounding 
communities  must  shew  net  only  that  seme  adverse  effect 
will  result  because  of  timber  harvesting,  but  that 
these  effects  are  of  sufficient  magnitude  sc  as  tc 
render  the  decision  tc  harvest  contrary  to  the  appli- 
cable laws  and  regulations. 

In  re  Lick  Gulch  Timber  Sale,  72  IBLA  261  (Apr.  26, 
19837  ” 9 C 1. 1.  169 


A ELM  decision  tc  proceed  with  a proposed  timber 
sale,  when  reached  after  consideration  cf  all  relevant 
factors  and  supported  by  the  record,  will  net  be  dis- 
turbed absent  a showing  that  the  decision  is  clearly 
erroneous . 

A party  challenging  a decision  tc  harvest  timber 
on  the  grounds  that  allowable  cut  has  been  exceeded  and 
that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  of  establishing  beth  the 
factual  predicates  and  the  ultimate  ccnclusicrs. 

In  re_0tter  Slide  Timber  Sale,  75  IELA  38C  (Aug.  31, 
19637 


TOBTS 

(See  also  Appeals,  Claims  Against  the  United  States, 
Irrigation  Claims — if  included  in  this  Index.) 

SCOPE  OF  EMPLOYMENT 

Under  the  doctrine  of  respendeat  superior  a 
corporation  is  liable  for  the  wrongful  acts  or  emis- 
sions of  its  officers,  agents,  or  employees  acting 
within  the  scope  of  their  authority  or  in  the  ccurse 
of  their  employment. 

The  master/servant  relationship  and  the  liability 
cf  the  master  for  the  acts  cf  the  servant  are  deter- 
mined by  the  law  of  the  state  in  which  the  act  tcck 
place.  In  Idaho,  a principal  or  master  can  be  held 
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TORTS — Continued 

SCOPE  OF  EMPLOYMENT— Continued 

liable  for  exemplary  or  punitive  damages  based  on  the 
wrongful  acts  of  its  agent  only  when  the  agent's  acts 
were  authorized,  requested,  commanded,  performed  cr 
recklessly  tolerated  by  the  board  of  directors  or  by  a 
high  managerial  agent  acting  in  behalf  of  the  corpora- 
tion within  the  scope  of  his  office  or  employment,  or 
when  the  acts  have  subsequently  been  ratified  with  full 
knowledge  of  the  facts. 

goughland  Farmsx  Inc.  v.  Eureau_cf  Land  Management, 

77~I BL A_2 4 No v . ~307~1983 ) 


TRESPASS 

GENERALLY 

Where  the  Bureau  of  Land  Management  has  assessed 
treble  damages  for  a trespass  occurring  in  connection 
with  a contract  for  sale  of  sand  and  gravel  and  the 
purchaser  offers  to  produce  evidence  to  show  that 
severance  of  material  not  included  in  the  contract  of 
sale  was  not  grossly  negligent,  contrary  to  the  finding 
by  BLM,  a hearing  is  ordered  to  afford  the  purchaser  an 
opportunity  to  prove  facts  as  claimed. 

Sunrj.se  Construction  Co..  73  IBLA  185  (May  26,  1983) 


The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended,  43  U.S.C.  § 291  (1970), 
constitutes  a trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

Br ow ne- Tanker si ey (Trusty,  76  IBLA  48  (Sept.  19,  1983) 


One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a conveyance  of  the  land  to  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  § 1611 
(1976),  and  the  appeal  against  the  conveyance  must  be 
dismissed . 

L._Joe_McVey,  77  IBLA  374  (Dec.  7,  1983) 


When  appellant  does  not  have  a rightful  claim  to 
the  lands  it  is  occupying,  the  United  States  is 
entitled  to  a court  order  directing  appellant  to  remove 
itself  and  its  possessions  from  the  land  and  directing 
that  if  it  does  not  do  so  by  a specified  date,  the 
remaining  structures  would  be  deemed  abandoned  and 
property  of  the  United  States. 

Constat ution_Petroleum_CoiX_Inci , 78  IBLA  3 (Dec.  12, 
1983)" 


UNIFORM  RELOCATION  ASSISTANCE  AND _ RE AL_PROPERTY 
-ACyUISITIONlPOLIclES_ACT_OF_J970 

7see~al so  Appeals — if  included  in  this  Index.) 

UNIFORM  REAL  PROPERTY  ACQUISITION  ECLICY 
Generally 

The  question  of  attorneys'  fees  is  addressed  in 
sec.  304  of  the  Act  and  limits  the  litigation  expenses 
of  attorneys'  fees  to  condemnation  proceedings  in  the 
Federal  District  Court,  and  then  only  when  the  court 
determines  a condemnation  was  unauthorized,  the  govern- 
ment abandons  a condemnation  or  a property  owner  brings 
an  action  in  the  nature  of  inverse  condemnation  and 


UJiIICRM_BELCC  AT  ICN_  ASSISTANCE,,  AN  t_RJ  A L_ERCEJRTY 
ACC UISI TICK~ EC1ICI E S ACT~CF~1970 — Continued 

UNIFORM  REAL  ERCPERT Y ACQUISITION  ECLICY— Cent inued 

Generally- — Continued 

obtains  an  award  of  compensation.  The  attorney  fees 
and  costs  claimed  herein  do  net  qualify  for  reimburse- 
ment under  the  Act. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  S 
Mrs.  Robert  Valcancff.  5 CHA  180A  (Sept.  28,  1983) 


Expense s_Incqdental  tc_Transfer  ef_T.it  le_tc 
the  Uni t ed_ States 

Where  certain  expenses  arising  out  of  the  transfer 
of  land  to  the  United  States  are  not  provided  for  as 
part  of  the  relocation  assistance  authorized  by  the 
Act,  they  must  be  provided  for  as  part  of  the  negotia- 
tions for  the  acquisition  of  the  property,  cr  else  they 
must  be  borne  by  the  seller. 

Uniform  . Relocation, Assistance  Appeal  of  Philip  E.  6 
Cynthia  K.  Hcsay,  5 OHA  175  (Sept.  15,  1983J 


UNIFORM  RELOCATION  ASSISTANCE 
Generally 

Where  a Federal  payment  for  the  acquisition  of  a 
pipeline  easement  is  used  to  retire  an  existing  mort- 
gage on  a residential  property,  and  the  owner  cf  the 
property  later  decides  to  place  a new  mortgage  on  it, 
incurring  a higher  rate  of  interest,  the  owner  is  net 
entitled  to  reimbursement  under  the  Act  for  tte  dif- 
ference in  irterest  rates  because  no  actual  displace- 
ment was  involved. 

Uniform  Relocation  Assistance  Appeal  of  B.  P.  S Lecla 
CochranT  5~ C R 7*2 2 1~"( No vl" 3 , 1983)“' 


Boving_and_  Fel a ted_ Expenses 
Generally 

Reimbursable  moving  expenses  under  § 202(a)(1) 
of  the  Act  and  implementing  regulations  of  the 
Department  do  not  include  costs  cf  preparing  an 
application  for  moving  expenses. 

Uniform  Relocation  Assistance  Appeal  of  Gregory  E. 
Kurtz (President) , Kurtz  Brothers,  Inc.  , 5 CHA  84 

1 Jan7~207  1963?“ 


Where  a business  operation  on  acquired  lands  is 
discontinued  rather  than  relocated  the  disp lacees  may 
be  reimbursed  for  actual  direct  losses  of  tangible 
personal  property  in  an  amount  not  to  exceed  the  amount 
of  the  reasonable  expenses  required  to  relocate  such 
property. 

Reimbursement  is  allowable  under  the  Act  and  the 
Department's  regulations  for  reasonable  expenses  in 
searching  for  a replacement  business  tut  not  for  mere 
than  $500  in  the  absence  cf  circumstances  warranting 
a larger  payment. 

Uniform  Relocation  Assistance  Appeal  of  Donald  E.  Ktcx 
I_  Kuol 5 OHA  87~(Fet.  9”l987j 
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HNII0M_RELgCATIQN_ASSISTANCE_M2_REAL_PB0PEim 
IcguIslTloN_POLIclES_IcT_gF_?970 — Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Moving_and_Related_ Expenses — Continued 

Generally — Continued 

Payment  may  be  made  in  accordance  with  41  CFB 
114-50.601  (b)  for  a license  to  remove  rock  and 
boulders  from  land  not  acquired  by  the  United 
States  where  the  license  was  part  of  a business 
located  on  other  real  property  that  is  acquired. 

Uniform  Relocation  Assistance  Appeal  of  Mp.  and  Mrs. 
Forrest  L.  Harmon.  5 OHA  96  (Feb.  25,  19837 


Where  the  record  evidence  shows  the  claimants 
have  not  established  their  entitlement  to  payment  for 
reasonable  moving  and  related  expenses  in  an  amount 
greater  than  that  authorized  by  the  Park  Service  in  the 
decision  appealed  from,  the  decision  will  be  affirmed. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  Vj.rgil  ST 
HglUsT  5 OH A~104  (Mar  i7  1983) 


The  Department  may  properly  require  claims  forms 
to  be  executed  as  a condition  of  providing  relocation 
assistance. 

Relocation  assistance  does  not  include  payments 
for  unspecified  personal  damages  resulting  from  a 
Federal  real  property  acquisition. 

Uniform  Relocation  Assistance  Appeal  of  Roy  Sagar , 

5* OH A~14 3 ( A ug7  19, “9837 


A tenant  in  occupancy  of  acquired  property  at  the 
time  of  its  purchase  by  the  United  States  is  eligible 
for  payment  of  allowable  moving  costs  and  related 
expenses  under  sec.  202(a)  of  the  Act  and  implementing 
regulations  of  the  Department. 

Payment  is  allowable  under  sec.  202(a)(2)  of  the 
Act  and  the  Department's  implementing  regulations  for 
the  reasonable  in-place  value  of  tenant-owned  improve- 
ments on  lands  acquired  by  the  United  States,  computed 
with  reference  to  the  remaining  useful  life  of  the 
property  and  without  regard  to  the  length  of  the  term 
of  the  lease,  where  the  cost  of  moving  the  property  is 
shown  to  be  prohibitive  and  there  is  no  present  market 
for  its  sale. 

Expenses  incurred  for  additions  and  improvements 
to  the  replacement  business  property  rather  than  as 
costs  for  reestablishment  and  reconnection  of  facili- 
ties are  not  reimbursable  as  actual  reasonable 
expenses  incurred  in  relocating  personal  property  under 
sec.  202  (a)  (1)  of  the  Act  and  the  Department's  regula- 
tions. 

Costs  of  advertising  for  new  students  and  for  an 
open  house  reception  at  the  replacement  school  site 
are  not  reimbursable  moving  expenses  under 
sec.  202  (a)  (1)  of  the  Act  and  the  Department's  regula- 
tions. 

Reimbursable  moving  and  related  expenses  under 
sec.  202  (a)  (1)  of  the  Act  and  the  Department's  regula- 
tions include  costs  for  telephone  calls  to  coordinate 
certain  aspects  of  the  move  and  costs  for  obtaining 
copies  of  a document  to  meet  requirements  for  operating 
the  displaced  business  at  its  replacement  location. 

where  the  claimant  has  not  submitted  evidence  to 
establish  its  entitlement  to  searching  expense  benefits 
in  an  amount  greater  than  that  authorized  by  the  Park 


UNI! CF£_BELCC A TIC N_2 SSI  STANCE  AND  PEA^  ERCEEBTY 
ACC UI SIT  ICE  PcIIcIes  ACT  CE~l970~-Cc ntinued 

UNIFORM  REICCATION  ASSISTANCE — Continued 

Moying_a nd_ Re la ted_ Expenses — Continued 

Generally — Continued 

Service  in  the  decision  appealed  from,  the  Park  Service 
deter minaticn  will  be  affirmed. 

Uniform  Relccaticn  Assistance  Appeal  of  the  Naguib 
Sc he cl  of  Sculpture.  Inc..  5 OHA  148  (Sept.  13,  1583) 


Where  the  record  on  appeal  establishes  the  claim- 
ant's entitlement  tc  payment  in  an  ameunt  larger  than 
than  determined  by  the  Park  Service  to  be  authorized 
under  sec.  2C2  cf  the  Act  in  lieu  of  actual  reasonable 
expenses  that  would  have  teen  required  to  relocate  an 
outdoor  advertising  sign  structure  from  Gcvernment- 
acquired  property,  the  determination  of  the  Eark 
Service  will  be  modified  and  the  larger  amount  cf 
benefits  claimed  will  be  allowed. 

Uniform  Relocation  Assistance  Appeal  of  Mhjtecc 
Metrocom,  5*CHA  166  (Sept7”47~198  37~" 


General  allegations  of  misrepresentation  cn  the 
part  of  the  Government's  agents,  without  preef,  are 
insufficient  to  justify  reopening  the  issue  cf 
severance  damages  where  the  land  in  question  has 
already  teen  acquired  by  the  Government. 

A quitclaim  deed  is  for  the  precise  purpose  cf 
releasing  or  conveying  any  title,  interest,  cr  claim 
the  grantor  has  in  the  premises,  and  a grantcr  carnet 
later  nullify  its  effects  by  claiming  that  he  did  net 
realize  its  implications  at  the  time  he  signed  it. 

Uniform  Relocation  Assistance  Appeal  cf  Donald  I. 

5*  C H A*  16 8 "(Sept.  157"  198  37*" 


Reasonable  self-moving  costs  are  generally  limited 
by  the  regulations  to  the  costs  that  would  he  incurred 
in  a comparable  commercial  move.  There  is  no  authority 
to  pay  any  greater  ameunt  in  the  absence  cf  special 
justification. 

Theft  lesses  are  payable  only  if  incurred  in  the 
actual  process  of  moving  and  only  if  insurance  tc 
cover  such  lesses  is  not  available. 

Uniform  Relocation  Assistance  Appeal  of  Eastern 
Pennsylvania  Jutheraji  Camp  Corp.,  5 CHA  201  (Cct.  4, 
19837 


Where  the  costs  cf  a self-move  appear  reasonable 
in  relation  to  either  commercial  moving  costs  cr 
commercial  equipment  rental,  they  may  be  allowed. 

The  inability  cf  a displaced  business  to  make 
use  cf  cld  stationery  may  constitute  an  actual  moving 
expense  under  42  U.S.C.  § 4622  (a)  (1)  and,  therefore, 
may  be  compensable  to  the  extent  that  the  less  is 
deemed  reascnable. 

Uniform  Relccat ion_ Assistance  Appeal  of  lanq-Miller , 
5~0H A~205  (Cct7~4  , 19837*" 
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UNIFORtl  RELOCATION  ASSISTANCE — Continued 

Hov  ing_  an  d_Related_Ex  pe  rises — Continued 

Payments  in  Lieu  of  Moving  and  Related  Expenses 

Generally 

Payment  may  not  be  made  in  accordance  with 
41  CFR  114-50.703  absent  acquisition  of  real  property 
or  written  order  to  vacate  such  real  property. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and  His. 
For res t_L Hai mo n , 5 OHA  96  (Feb.  25,  198  3) 


Fixed  Payment  (s) 

Takinq_of_Business_ Operation 

A fixed  payment  in  lieu  of  actual  reasonable  mov- 
ing and  related  expenses  is  properly  allowed  for  the 
minimum  sum  of  $2,500,  specified  in  the  Act,  where  the 
record  shows  the  business  was  operated  at  a loss  for 
the  2 taxable  years  immediately  preceding  the  year  in 
which  the  United  States  acquired  the  property,  all  else 
being  regular. 

Uniform  Relocation  Assistance  Appeal  of  George  E. 

Karth [ Pres i den t)_i_0 chops e_L_P_G a s_Co_._t_Inc_. , 5 OHA 

93  (Feb.  147  1983) 


An  essential  purpose  of  the  fixed  payment  in 
lieu  of  actual  moving  and  related  expenses  is  to 
compensate  a business  for  the  loss  of  its  existing 
patronage  at  the  acquired  site.  Where  no  such 
patronage  is  satisfactorily  established,  denial 
of  the  fixed  payment  is  proper. 

Uniform  Relocation  Assistance  Appeal  of  La ng- Mpl ler , 
5~0HA  205  ToctT  4 , "l 98  3)" 

Assistance  Appeal  of  Dc na ld_H . 
Trav7s7~5  OHA  212~(Oct.  21,  1983) 


£MIR_anc_haiee_rights 

GEtiERAILY 

The  Executive  Order  of  Apr.  17,  1926,  reserved  the 
minimum  amount  of  water  necessary  in  springs  and  water- 
holes  to  provide  water  for  the  purposes  of  human  and 
animal  consumption.  The  entire  flow  of  these  water 
sources  was  not  necessarily  reserved. 

Purposes  of  Executive  Order  of  April  17,  1926, 
Establishing  Eublic_ Water  Reserve  No._107,  K-36914 
(Supp.  Ill,  lfeb."l6, "19837  90  I.C.  81 


When  considering  applications  for  rights-cf-way 
privileges,  the  Department  of  the  Interior  has  nc  pcwer 
to  determine  questions  of  control  and  apprcpr iat icn  of 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 

Georgene  E.  Rieck^  William  I.  Rieck,  76  IELA  45 
"(Sept.  19, "15837 


SI  ATE  LAWS 

The  right  to  use  water  from  reserved  springs  and 
water holes  for  any  purpose  other  than  the  purposes  cf 
human  and  animal  consumption  must  be  obtained  pursuant 
to  applicable  state  law. 

Eurposes  of  Executive  Order  cf  April  17.  1926. 
Establishing  Public  Water  Reserve  Noa  107,  E-36S14 
"(Supp.  1177  (Feb."  167"  198 37  90  I.C.  81 


When  considering  applications  for  rigbts-cf-way 
privileges,  the  Department  cf  the  Interior  has  to  pcwer 
to  determine  questions  of  control  and  appropriation  cf 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 

Georgene  E.  Rieck,  William  I.  Rieck,  76  IELA  45 
"(Sept7  197"!  5 8 3)" 


Replacement  Housing  Payment  for  Homeowners 
Generally 

Additional  replacement  housing  supplement  benefits 
will  be  allowed,  within  the  statutory  limitation,  where 
the  evidence  of  record  establishes  the  additional  cost 
of  purchasing  a comparable  replacement  dwelling  in 
excess  of  the  cost  estimated  by  the  Government. 

Hull  20- R£i2£<iiiofi_^ssist  a nce_A£peal_o  f_M  r.._S 
Mrs_._Rgber t_ Valcanof  f , 5 CHA  180A  (Sept.  28,  1983) 


Where  the  Government  takes  a 3-year  option  on  a 
piece  of  residential  property  in  1969  and  the  homeowner 
relocates  the  same  year  and  subsequently  leases  the 
property  prior  to  the  Government’s  actual  acquisition 
of  it  in  1972,  the  tenant  and  not  the  homeowner  is 
entitled  to  whatever  replacement  housing  benefits  may 
be  allowable. 

ic  n_Assist  ance_A££e  al_of_He  nry_J_._Meye  r 
S_Dor  is_  A_._Meyer , 5 OHA  224""(Nov.  7,  1983) 


WATJH_PCLLUTICN_CONTROL 

(See_a2so  Environmental  Quality,  Hearings — if  included 
in  this  Index.) 

FEDERAL  WATER  POLLUTION  CONTROL  ACT 

The  exemption  under  sec.  404  (r)  for  an  otherwise 
Federal  project  is  available  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
provided  that  the  other  conditions  for  the  exemption 
are  met  and  the  project  remains  in  Federal  control. 

Federal  Water  Eollution  Control  Act  - Sec.  4C4 
Compliance  for  Projects  Funded  in  Eart  by  State 
and  local  Entities,  i-36915  (Supp.  l7 , 

( Ju ne" 37" 1 98  37"  90  I.E.  '255 


Wli£ERNESS_ ACT 

Where  the  wilderness  inventory  discloses  an  area 
to  be  affected  primarily  by  the  forces  of  nature  with 
the  imprint  cf  man’s  work  substantially  unncticeatle, 
the  presence  of  minor  intrusions  which  are  substan- 
tially unnoticeable  will  not  preclude  designation  as  a 
wilderness  study  area. 

A decision  to  draw  the  boundary  of  a wilderness 
study  area  along  the  edge  of  an  imprint  of  man  will  be 
affirmed  in  the  absence  of  a showing  that  the  adjacent 
imprint  so  impinges  upon  lands  within  the  wilderness 
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study  area  as  to  deprive  them  of  wilderness  character- 
istics. 

Owyhee  Cattlemen’s  Ass'n.  Idaho  Board  of  Land  Comm'rs, 
Idaho  Cattlemen’s  Ass'n,  7l  IBLA  4 (Feb.  10,  19837 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  tor 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a showing  of  compelling 
reasons  for  modification  or  reversal. 

Oregon  Wilderness  Coalitj.cn,  71  IBLA  67  (Feb.  22, 

19837”' 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  secs.  201  and  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  §§  1711, 
1782  (1976),  involves  a determination  cf  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Congress  so  as  to  require 
designation  as  a wilderness  study  area.  The  question 
of  the  suitability  of  a tract  of  land  within  a wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devotion  of  the  land  «o  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

J a mes_S tewa r t_Co . , 71  IBLA  100  (Feb.  24,  1983) 


The  subjective  judgment  of  BLB  as  to  whether  an 
inventory  unit  possesses  outstanding  opportunities  for 
solitude  or  a primitive  and  unconfined  type  cf  recrea- 
tion is  entitled  to  considerable  deference  where  the 
record  discloses  BLM's  firsthand  knowledge  of  the  land 
within  the  unit. 

Richard  J.  Leaumont,  71  IBLA  112  (Feb.  28,  1983) 


Although  boundaries  of  wilderness  inventory  units 
are  ordinarily  located  along  roads  or  other  substan- 
tially noticeable  imprints  of  man,  configuration  of  the 
unit  may  justify  adjustment  of  the  unit  boundary  on  the 
basis  of  the  outstanding  opportunity  criteria  in  cer- 
tain circumstances.  A decision  subdividing  a unit 
into  three  subunits  on  this  basis  will  be  set  aside  and 
the  case  remanded  for  further  consideration  where  the 
record  fails  to  reflect  analysis  of  the  basis  fox  sub- 
division. 

Evaluations  made  by  BLM  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.  The  conclusions  reached  must  be  accorded 
considerable  deference  notwithstanding  that  the  result 
might  be  one  over  which  reasonable  men  could  differ. 

An  appellant  seeking  reversal  must  ordinarily  show 
either  a clear  error  of  law  or  a demonstrable  error  of 
fact. 

Timothy  0.  Kesinger.  72  IBLA  100  (Apr.  14,  1983) 


Where  the  record  evidences  BLM's  firsthand 
knowledge  of  the  lands  within  an  inventory  unit  and 
contains  comments  from  the  public  as  to  the  area's 
fitness  for  wilderness  preservation,  BLM's  subjective 
judgments  of  the  unit's  naturalness  qualities  and 


ACT  — C c n t i n ue  d 

whether  an  inventory  unit  possesses  outstanding  oppor- 
tunities for  solitude  or  a primitive  and  unccnfined 
type  cf  recreation  are  entitled  to  considerable 
deference. 

In  assessing  the  presence  or  absence  cf  wilderness 
characteristics  in  an  inventory  unit,  the  Eureau  cf 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  cn  appeal  and  such  judgments  may  net  be 
overcome  by  expressions  of  simple  disagreement. 

A BLM  decision  tc  eliminate  an  inventory  unit  frem 
further  consideration  as  a wilderness  study  area,  pur- 
suant tc  sec.  603(a)  cf  the  Federal  Land  Eclicy  and 
Management  Act  cf  1976,  43  O.S.C.  $ 1782(a)  (1976), 

will  be  set  aside  and  the  case  remanded  tc  ELM  where, 
cn  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLM's  consideration  cf 
whether  the  unit  has  the  requisite  naturalness  cr 
outstanding  opportunity  for  solitude  or  a primitive  and 
unconfined  type  of  recreation,  and  the  reccrd  dees  net 
adequately  suppert  EIM's  conclusions  on  these  criteria. 

Utah  _W_jl  der  ness  Ass'n  et  al.,  72  IEIA  125  (Apr.  IE, 

198  37 


The  prevision  cf  the  Wilderness  Act  cf  1964, 

16  U.S.C.  § 1133(d)  (3)  (1976),  which  allows  mining 

claims  to  be  located  in  "wilderness  areas"  until 
Dec.  31,  1983,  applies  cnly  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness. It  is  not  applicable  tc  lands  such  as  the 
Buffalo  Rational  River  which  are  part  of  the  national 
park  system,  not  national  forest  lands. 

H . _ E . _ B i ng ha m_ e t_al . , 73  I EL A 19  (May  9,  1983) 

Tom  Brown.  74  IELA  34  (June  27,  1983) 


An  appellant  requesting  this  Eoard  tc  reverse  a 
Bureau  of  Land  Management  decisicn  including  lands  in  a 
wilderness  study  area  must  shew  that  the  decisicn  was 
based  either  cn  a clear  error  of  law  or  a demonstrable 
errer  of  fact,  cr  the  decision  will  be  affirmed. 

Jaca_ Bros .jj_ Inc . , 73  IEIA  192  (May  26,  1983) 


"Rcadless."  H.B.  Pep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclely  by 
the  passage  cf  vehicles  does  not  constitute  a read. 

Bed  Bock  4-Wheelers.  75  IELA  140  (Aug.  17,  1983) 

Wjlford  Cothern.  76  IELA  23  (Sept.  8,  1983) 


The  lack  cf  an  cutstanding  opportunity  fer  soli- 
tude cr  a primitive  and  unconfined  type  cf  recreation 
will  not  disqualify  part  of  an  inventory  unit  from  des- 
ignation as  a wilderness  study  area  and  frcn  considera- 
tion during  the  study  phase  where  other  parts  cf  the 
unit  have  been  identified  during  the  inventory  phase  as 
meeting  the  outstanding  opportunity  criterion. 

Davis  Oil, Co. , 


75  IELA  163  (Aug.  18,  1983) 
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WILDERNE5S_ACT — Continued 

BLM  may  properly  eliminate  areas  cf  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603(a)  ct 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  O.S.C.  $ 1782(a)  (1976),  because  that  section  cnly 

mandates  review  of  roadless  areas  of  5,000  acres  or 
more  and  roadless  islands  of  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1782(a)  (1976),  BLH  may  not  compare  a unit 

with  other  units  but  may  compare  it  with  other  areas  in 
a particular  region,  on  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1782(a)  (1976),  BLM  may  properly  consider 

the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  or  primitive,  unconfined  recreation. 

Sierra  Club  - Rocky  Mountain  Chapter  et_al . , 75  IBLA 
220  (Aug. *2  37*1983)"' 


The  mere  assertion  that  an  area  is  subject  to 
outside  sights  and  sounds,  without  evidence  that  they 
are  both  adjacent  and  so  extremely  imposing  that  they 
cannot  be  ignored,  will  not  preclude  a finding  by  BLM 
that  the  area  is  natural  and  offers  outstanding  oppor- 
tunities for  solitude. 

The  desirability  of  managing  an  area  for  competing 
multiple  uses,  including  off-road  vehicle  use,  is  prop- 
erly considered  during  the  study  phase  of  the  wilder- 
ness review  process. 

Idaho  Trail  Machine  Ass'n  et  al.,  75  IBLA  256 
(Aug.  26,  1983)“' 


Instruction  Memorandum  (IM)  83-237  (Jan.  7,  1983) 
provides  that  BLM's  policy  is  to  issue  no  leases  in  BLM 
administered  Wilderness  Study  Areas  (WSAs) . A subse- 
quent clarification  to  this  policy  provides  that  ELM 
may  continue  to  lease  portions  of  WSAs  that  are 
immediately  adjacent  to  producing  oil  and  gas  fields  or 
areas  that  are  prospectively  valuable.  IM  83-237, 
Change  2 (Mar.  7,  1983) . 

£iilIIi§_H._Odell,  75  IBLA  313  (Aug.  30,  1983) 


"Roadless. " H.R.  Rep.  No.  94-1163,  94th  Cong. , 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 

adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Ed  war  d_Hi_Howei_  Fr  e d_  H u f f X_G  er a 1 d_ JU_S t r a us s , 76  IBLA 
27  (Sept.  87  1983)* 


WILDERNESS  ACT — Con t i n ued 

BLM  does  not  violate  the  terms  of  sec.  603(a), 
Federal  land  Eolicy  and  Management  Act  cf  1376, 

43  U.S.C.  § 1782  (1976)  , directing  the  Secretary  tc 
review  those  roadless  areas  of  5,000  acres  cr  mere  cf 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201  (a)  as  having  wilderness  character- 
istics, where  BLM  undertakes  a review  of  the  public 
lands  for  wilderness  characteristics  prior  tc  a multi- 
resource  inventory  of  the  public  lands. 

BLM’s  practice  cf  designating  lands  occupied  by 
roads  or  other  intrusions  as  ncnwilderness  ccrridcrs 
(cfaerr ystems) , thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands, 
otherwise  possessing  wilderness  characteristics,  tc  be 
studied  for  their  uses,  values,  and  resources,  is  net 
an  unlawful  practice  or  contrary  tc  any  established 
Department  policy. 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976)  , provides  a definition  cf  "roadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbcck.  The  word  "roadless"  refers 
to  the  absence  cf  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  cf  vehicles  does  not  constitute  a read. 

Where  the  record  evidences  ElM's  firsthand  knowl- 
edge of  lands  within  an  inventory  unit  and  certains 
comments  frci  the  public  as  tc  the  area’s  fitness  for 
wilderness  preservation,  BLM 8 s subjective  judgments  cf 
the  area's  naturalness  qualities  are  entitled  tc  con- 
siderable deference. 

Ehelps  Dodge  Corp.,  76  I EL A 31  (Sept.  8,  1983) 


While  the  Eureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  cf  less  than 
5,000  acres  as  having  wilderness  char acter ist ics , it 
may  net  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Eolicy  and  Management  Act  of  1976,  43  U.S.C.  § 3762(a) 
(1976),  because  that  section  cnly  mandates  review  cf 
roadless  areas  cf  5,000  acres  or  mere  and  roadless 
islands  cf  the  public  lands. 

In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a primitive 
and  unccnfined  type  cf  recreation,  it  is  net  improper 
for  BLM  to  compare  the  opportunities  cf  the  unit  under 
consideration  with  those  of  other  units  for  the  purpose 
of  determining  whether  the  opportunities  are  "cut- 
standing"; the  term  "outstanding"  is  necessarily 
comparative  in  concept. 

Where  the  record  evidences  BLM’s  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  frem  the  public  as  to  the  area's  fitness  fer 
wilderness  preservation,  ELM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  fer  solitude  or  primitive  and  unccn- 
fined type  cf  recreation  are  entitled  to  considerable 
deference. 

Mi chael_ Huddles to n_et_al. , 76  IELA  116  (Sept.  21,  1983) 


The  Secretary  cn  tec.  30,  1982,  directed  that  nc 
mineral  leasing  cr  permitting  take  place  cn  ELM  wilder- 
ness study  areas.  Instruction  Memorandum  83-237, 

Change  3 (June  24,  1983),  provides,  however,  that  ELM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  to  producing  cil 
and  gas  fields  or  areas  that  are  prospectively 
valuable. " 

Ida  Lee  Anderson,  76  IBLA  395  (Cct.  27,  1983) 
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WILDERNESS  ACT — Continued 

Where  there  is  no  evidence  that  a route  has  teen 
improved  by  mechanical  means,  it  will  not  be  considered 
a road  even  where  it  is  subject  to  relatively  regular 
and  continuous  use  and  maintenance  is  unnecessary. 

BLM  may  not  properly  eliminate  an  inventory  unit 
from  further  consideration  as  a WSA  because  of  the 
adverse  impact  on  naturalness  due  to  unauthorized  con- 
struction of  post- FLPM A roads,  even  where  ELM  concludes 
that  the  roads  cannot  be  rehabilitated  to  a substan- 
tially unnoticeable  condition. 

BLM  may  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a WSA  under 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  $ 1782(a)  (1976). 

A BLM  decision  to  eliminate  an  area  from  further 
consideration  as  a WSA  will  be  set  aside  and  the  case 
remanded  to  ELM  where,  on  appeal,  the  appellant  raises 
substantial  questions  concerning  the  adequacy  of  BLM ' s 
consideration  of  whether  the  area  has  the  requisite 
naturalness  and  the  record  does  not  adequately  support 
BLM • s conclusion  on  that  criterion. 

PhiljLP  Allen,  Desert  Wilderness  Coalition.  77  IELA  33C 
"(Dec"!  5,  1983J 


BLM  may  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a WSA  under 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $ 1782(a)  (1976). 

Nothing  in  Change  3 of  the  WIH  prohibits  consid- 
er ation  of  the  effect  of  scenic  vistas  on  enhancing 
opportunities  for  solitude  within  an  inventory  unit, 
and  where  such  vistas  are  "so  extremely  imposing"  they 
cannot  be  ignored,  a decision  of  BLM  declining  to 
designate  the  unit  as  a WSA  arrived  solely  cn  the  basis 
of  ignoring  these  scenic  vistas  will  be  reversed. 

New  Mexico  Natural  History  Institute.  78  IBLA  133 
(Dec.  29,  1983) 


WILDLIFE  REFUGES  AND  PROJECTS 
(S§e_also  Exchanges  of  Land,  Migratory  Bird  Conservation 
Act — if  included  in  this  Index.) 

GENERALLY 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

Pathfinder  Mines  Corp. . 70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


The  regulation,  43  CFR  3101 . 3-3  (a)  ( 1) , which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  case  record  provides  no  evidence 
of  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  investigation  into 
the  nature  of  the  creation  of  the  refuge. 


D.  M.  Yates, 

71 

IBLA 

126 

(Mar. 

7, 

1983) 

D.  M.  Yates, 

74 

IBLA 

23 

(June 

24, 

1983) 

MIL D L I F J_ R E F 0 GE £_ A N E_ P R C J EC T S — Continued 
GENERALIY--Ccntinued 

The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CEF 
3101.3-3  is  a formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  cf  the  Mineral  lands  leasing  Act, 
IS  amended , 30  D.S.C.  § 226  (1976).  Pursuant  tc  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  net  subject  tc  noncompetitive  oil  and  gas 
leasing. 

iiie*_Oil_Ccrp.,  73  IELA  73  (May  17,  1983) 


The  regulation,  43  CFR  3101.3-3(a)  (1),  which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  cf  lands  withdrawn  for  the  protecticn  cf 
all  species  cf  wildlife  within  a particular  area. 

Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offerer  contends  that  such  a withdrawal 
does  not  cover  the  lands  in  question  and  the  Ecard  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 

74  IELA  8 (June  24,  1983) 


The  regulation,  43  CFR  3101 . 3-3  (a)  (1) , which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  precludes  the 
leasing  cf  lands  withdrawn  for  the  protecticn  cf  all 
species  of  wildlife  within  a particular  area.  This 
regulation  is  a formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  lands  Leasing 
Act,  as  ajended,  30  U.S.C.  § 226  (1976). 

C_._M._Ya tes,  74  IELA  159  (July  12  , 1983) 


LEASES  AND  PERMITS 

An  over-the-counter  offer  for  an  oil  and  gas 
lease  on  lands  within  a game  range  or  on  cccrdinaticn 
lands  may  net  be  summarily  rejected  under  43  CFR 
31  Cl . 3- 3 (a)  applicable  to  wildlife  refuge  lands. 
Sutsecs.  31C1.3-3(b)  and  (c)  require  that  EIM  confer 
with  representatives  cf  the  U.S.  Fish  and  Wildlife 
Service  at  a minimum  before  an  effer  can  be  rejected. 

D._M._Yates,  70  IELA  240  (Jan.  25,  1983) 


BLM  may  net  summarily  reject  a noncompetitive 
oil  and  gas  lease  offer  under  43  CFR  31C1.3-3(a),  which 
prohibits  ncnccmpetitive  leasing  within  wildlife 
refuge  lands,  where  the  evidence  cn  appeal  establishes 
that  the  lands  are  cccrdinaticn  lands,  which  may  be 
subject  to  leasing  under  43  CER  3101.3-3  (c). 

A regulaticn,  43  CER  3101.3-3(a)  (1),  which  pro- 
vides that  nc  effers  fer  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  cnly  precludes 
ncnccmpetitive  leasing  of  lands  withdrawn  for  the  pro- 
tection cf  all  species  cf  wildlife  within  a particular 
ar  ea  . 

BLM  properly  rejects  a noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3  (a)  for  land  within 
the  Columbia  National  Wildlife  Refuge,  which  was  with- 
drawn for  the  protecticn  cf  all  species  cf  wildlife. 

C._M._Yat es,  73  IELA  353  (June  14,  1983) 
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WITHDRAW ALS  AMD  RESERVATIONS 
GENERALLY 

Where  an  Act  of  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  dees 
not  either  expressly  continue  or  prohibit  the  operation 
of  the  general  mining  laws,  the  intent  of  Congress  in 
that  respect  must  be  gathered  from  the  Act  itself,  or 
by  historical  interpretation  of  this  Department  of  that 
Act  and  similar  Acts  relating  to  lands  of  the  same 
status. 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

If  land  has  been  withdrawn  from  mining,  an  errone- 
ous public’ land  record  does  not  open  the  land  to  entry. 
A mining  claim  located  on  withdrawn  land  is  null  and 
void  even  if  the  land  records  erroneously  indicate  that 
the  land  is  open. 

h f i,nder_H ines_Corpi,  7 C IBLA  264  (Jan.  26,  1963) 

90  I.  E.  10 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  tack. 

To  establish  that  a location  of  a claim  after  a 
withdrawal  is  an  amendment  of  a location  made  before 
the  withdrawal,  a claimant  must  show  that  the  earlier 
location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace_Pi_Crocker , 73  IBLA  78  (Hay  17,  1983) 


Land  used  for  an  airport  site  which  is  conveyed  to 
a Native  village  must  be  subsequently  conveyed  tc  the 
State  of  Alaska  pursuant  to  43  U.S.C.  § 1613(c)  (4) 

(Supp.  V 1981) . 

7 6 IBLA  242  (Aug.  24,  1983) 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

R ick_6_Linda_ Anderson , 76  IBLA  212  (Cct.  17,  1983) 


Where  public  domain  land  is  reserved  for  a par- 
ticular use  by  another  agency,  BLH  should  properly 
consider  the  recommendations  of  the  surface  managing 
agency  regarding  lease  issuance,  but  this  does  not 
relieve  BLH  of  the  need  to  determine  independently 
whether  a lease  may  issue  in  the  public  interest. 

£§£ £QX§stx_Inci , 76  IBLA  327  (Oct.  19,  1963) 


A mining  claim  located  on  land  at  a time  when  the 
land  is  segregated  from  mining  location  by  a withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 

John  L.  Grassmeier.  77  IBLA  156  (Nov.  16,  1983) 


fc IT H D R A W A L S_ A N D_ R E S E R V A TI C NS — Con  t i n u e d 
AUTHORITY  TO  MAKE 

The  President  of  the  United  States  had,  prior  tc 
enactment  of  sec.  704(a)  of  the  federal  Land  Policy  and 
Management  Act  of  1976,  P.L.  94-579,  90  Stat.  2743, 
2792,  inherent  authority  to  withdraw  public  lands  for 
public  purposes  apart  from  the  statutory  authority 
vested  in  him  by  the  Act  of  June  25,  1910,  and  such 
inherent  authority  is  not  subject  to  the  restrictions 
which  attend  his  statutory  authority. 

Fan  Alaska  Fisheries.  Inc..  74  1EIA  295  (July  27,  1983) 


EFFECT  CF 

Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed to  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  cr  reservation  specifically  provides 
otherwise. 

Western  Interstate  Energy*  Inc.,  71  IB1A  19  (Feb.  15, 
19831 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  ElK  records  is  null  and 
void  ab  initio. 

J._Fat_Kauf man,  71  IELA  183  (Par.  10,  1983) 


Land  which  has  specifically  teen  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Rachalk  Production,  . Inc. . 71  I E I A 374  (Ear.  29,  1963) 
Kohl  man , 75  IELA  171  (Aug.  19,  1983) 


Where  lands  which  have  teen  withdrawn  fres  entry 
and  location  under  the  general  mining  laws  by  a public 
land  order,  in  determining  the  rights  of  a mining 
claimant  who  located  claims  subsequent  to  that  with- 
drawal, it  is  immaterial  that  the  land  in  question  is 
covered  by  a prior  withdrawal  for  a different  purpose. 

Joseph  E.  Vcgler.  Doris  L.  Vcgler,  Dwerl  Vcgler , 

72  I E L A~4  8 ( Apr!  12”l983)_‘ 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Robert  J^  Kingu_L.  K._Hollenteak , 72  IELA  75  (Apr.  12, 
19837"' 

P.  Jean  Eryanx  Michael_Ra batich , 76  IELA  192  (Cct.  6, 
1983) 


Where  land  is  withdrawn  from  the  operaticn  of  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  te  recognized 
unless  the  claim  was  supported  ty  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  cf 
the  withdrawal  cr  at  seme  other  time  in  the  past,  a 
mining  claim  cannot  be  considered  valid  unless  the 
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claim  is  at  present  supported  by  a sufficient  dis- 
covery. 

United  States  v.  William  Lavon  Chappell  et  al. , 

72  I BLA  88  "(Apr!  137  1983)”" 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  at  initio. 

Allan_Kaiser,  72  IBLA  387  (May  5,  1983) 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,'1  the  question  of  whether  such  a segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

0_. _G le n n_01i ver  , 73  IBLA  56  (May  12,  1983) 

John  L.  Grassmeier,  77  IBLA  156  (Nov.  16,  1983) 


A mining  claim  located  for  a nonmetallif erous 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetallif erous  minerals  is  properly  declared  null 
and  void  ab  initio. 

G£ace_£..  _C£Ocker , 73  IBLA  78  (May  17,  1983) 


Land  segregated  pursuant  to  a Recreation  Public 
Purpose  Act  classification  was  not  available  for  the 
location  of  raining  claims,  and  claims  thereafter 
located  are  null  and  void  ab  initio. 

Gloria  Ann  Sandvik.,  Judy  Neff,  73  IBLA  82  (May  18, 

1 9 83)""" 


A mining  claim  located  on  land  segregated  from  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a small  tract  classif icaticn  crder  is 
null  and  void  ab  initio. 

Ernest  L.  Brewington.  73  IBLA  167  (May  24,  1983) 


BLH  may  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  to  sec.  17  of  the  Mineral  Leasing  Act, 

30  U.S.C.  § 226  (1976) , where  the  minerals  reserved  in 
the  patent  of  the  land  have  teen  withdrawn  from  dis- 
position under  the  mineral  leasing  laws. 

Tom_ Notes tine,  73  IBLA  268  (June  7,  1983) 


A mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry,  by  nctaticn  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 

Phi lip_Ai_Cr amer , 74  IBLA  1 (June  21,  1983) 


W IT8I RAW ALS_ AN I_ RESERVATIONS — Con  tinned 
EFFECT  CF — Continued 

Under  sec.  8 of  the  Organic  Act  of  Kay  17,  1884, 

23  Stat.  24,  settlement  on  the  public  lands  cf  Alaska 
vested  in  tfce  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  tfce 
Government.  Such  occupancy  was  inoperative  tc  prevent 
the  United  States  from  reserving  the  land  fcr  its  cwn 
uses.  However,  where  it  is  established  that  tfce 
Government  intended  to  except  those  in  possession  from 
the  scope  of  a reservation,  the  reservation  shall  net 
be  construed  as  cutting  off  these  possessory  rights. 

Pan  Alaska  Fisheries.  Inc.,  74  IBLA  295  (July  27,  1983) 


A mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  is  properly  declared  null  and  void. 

Rick  £ Linda  Andersen.  76  IBLA  212  (Cct.  17,  1983) 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.  The  Alaska 
National  Interest  Lands  Conservation  Act,  E.L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  cr 
validity  of  Eublic  Land  Crder  No.  5250. 

Mining  claims  are  properly  declared  tc  be  void  ah 
initio  when  it  is  shown  that  the  master  plat  in  tfce 
local  Bureau  cf  Land  Management  office  shews  that  the 
lands  located  are  within  an  area  withdrawn  from  nineral 
entry . 

IMOJcM as t e r_e t_a  1,. , 76  IBLA  370  (Cct.  25,  1983) 


Where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  these 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  cf  Alaskan  Natives*  selec- 
tion rights,  the  Secretary  cf  the  Interior  has  net 
abused  his  discretion  in  delaying  adjudication  cf  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera  C i 1^  Inc.,,  Kenneth  J,  Gain.  77  I E I A 181 
■(NovT'IeT  198  3) 


PCWERSITES 

Land  included  in  an  application  for  pewersite 
development  under  the  Federal  Power  Act  of  June  1C, 

1920,  16  U.S.C.  § 818  (1976),  shall  from  the  date  cf 
filing  of  the  application  be  reserved  from  entry, 
location,  cr  ether  disposal  under  the  laws  cf  the 
United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  cr  by  Congress.  No  rights  may  be 
acquired  by  a settler  on  the  public  land  who  initiates 
settlement  at  a time  when  the  land  is  net  open  tc  entry. 

S h ir  1 e.y_  A ._  C la  r k , 77  IBLA  51  (Nov.  7,  1983) 


Lands  which  are  covered  by  a license  fcr  a power 
project  issued  by  the  Federal  Power  Commission  (new  the 
Federal  Energy  Regulatory  Commission)  are  net  open  tc 
mineral  location.  Any  mining  claim  located  on  pcwei- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  cf 
the  Federal  Power  Act,  16  U.S.C.  § 818  (1976). 

£cna 1 d_ E . _Mc L ea n , 77  IBLA  380  (Dec.  7,  1983) 


WITHDRAWALS  AND  RESERVATIONS — Continued 
RECLAMATION  WITHDRAWALS 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 

Ronald  B.  McLean,  77  IBLA  380  (Dec.  7,  1983) 


SPRINGS  AND  WATERHOLES 

The  purpose  of  reserving  land  surrounding 
important  springs  and  waterholes  was  to  prevent  monopo- 
lization of  the  surrounding  public  lands. 

Purposes  of  Executive  Order  of  April  17,  1926. 
Establishing  Public  Water  Reserve  No._107,  M-36914 
(sSiiT'IiT.  -iFebl  1671983)  ~ 90  I.t.  81 


STATE  SELECTIONS 

Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of 
an  application  by  the  State  of  Alaska  to  select  lands 
segregates  those  lands  from  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.  A 
mining  claim  located  on  land  which  has  been  segregated 
and  closed  to  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

Fred  Thompson.  74  IBLA  231  (July  19,  1983) 


WORDS  AND  PHRASES 

"Bona  fide  purchaser."  A bcna  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

Beverly  J.  Macdowell,  Dorothy  Langley,  71  IBLA  23 
(Feb.  15,  19837 


"Extension. " An  extension  of  a prospecting  permit 
is  a prolongation  of  the  term  of  the  previous  interest. 
Accordingly,  it  commences  as  of  the  expiration  date  of 
the  primary  terra  of  the  permit. 

Asarco,  Inc..  70  IBLA  91  (Jan.  11,  1983) 


"Notation  rule."  Under  the  notation  rule,  where 
land  is  segregated  from  mineral  entry  under  the  general 
mining  laws  and  that  segregation  is  noted  on  the  offi- 
cial Bureau  of  Land  Management  records,  mineral  loca- 
tion is  foreclosed  until  the  record  is  changed  tc 
reflect  that  the  land  is  no  longer  segregated. 

0.  Glenn  Oliver.  73  IBLA  56  (May  12,  1983) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  cf  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 


WORDS  AND  PHRASES — Continued 

terminated  cr  expired,  sc  leng  as  the  records  continue 
to  reflect  it  as  efficacious. 

Irv:jin  PT  Eird,  Jr.,  73  IELA  210  (May  27,  1983) 

Shipy  Reck  Mining  CctP..  75  IELA  136  (Aug.  15,  1983) 

Shiny  Rock  Mining  Corn.  JOn  Reccnsgderaticnl,  77  IELA 
261  (Nov.  3C,~1983)“ 


"Paving  quantities."  Eor  the  purposes  cf  a cci- 
aunitization  agreement  providing  fer  the  extension  cf 
such  agreement  sc  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  tc 
recover  the  costs  of  operation  and  marketing  but  net 
to  recoup  drilling  costs. 

Hpjover  S Bracken  Energies,  Inc..  71  IBLA  22C  (Mar.  17, 

19837  * 


"Resident  citizen."  As  used  in  sec.  2 cf  the  Act 
of  Marl  3,”€9l7  26  Stat.  1096,  43  U.S.C.  « 325  (1976), 
the  term  "resident  citizen"  refers  tc  someone  she  is 
actually  living  in  the  state  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a state  tut  whe 
are  not  actually  residing  therein. 

Benjamjn  D.  Christensen.  74  IBLA  239  (July  19,  1983) 


"Roadless."  H.B.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  cf  vehicles  does  not  constitute  a read . 

Bed  Bock  4-Wheelers,  75  IELA  140  (Aug.  17,  1983) 

Wilford  Cothern.  76  IELA  23  (Sept.  8,  1983) 

Edward  H.  Hcwe.  Fred  fluffy  Gera ld_A ._Str a uss , 76  IELA 

27  (Sep 77  8,“l9837”" 

Phelps  Dodge  Corp..  76  IBLA  31  (Sept.  8,  1983) 


"Sustained  yield."  As  used  in  sec.  1 cf  the  Act 
of  Augl_287  1937 ,~4 3°  U.S.C.  § 1181a  (1976),  the  ter® 
"sustained  yield"  means  that  the  level  cf  timber 
harvesting  established  should  be  such  that,  consider- 
ing present  levels  cf  silviculture  techniques,  a 
constant  amount  of  timber  will  be  annually  available 
on  an  indefinite  basis. 

In  re  Lick  Gulch  Timber  Sale.  72  IEIA  261  (Apr-  28, 
19837  ~ 90  I.D.  189 
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